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JUDGMENT ¢

(Judgment of the Bench delivered by Mr, Justice
J.D. Jain, Vice-Chairman)

The petitioner, who is employed as Inspector of
Customs and Centrai Excise 'has by this application under
Section 19 of the.Administrative Tribunals Act, 1985 (for
short "the Act") challenged the legality and vali&ity of
ofdér dated 2,12,85 (copy Annexure 'B') pracing him under
suspension w.e.f..2.4.81 to 28th November, 1984,
2.. The undiéputed facts of the case are that the
petitioner joined service as:Inspector of Customs and Central
Excise on 9.4,79, after having been selected through a
competitive examination held by the Staff Selection Board
Deparfment of Personnel. In 198} while he was posted in
Japan Airlines Warehouse, there was some complaint agains£~ N
the applicant and vide order dated 2.4.8l, the respondents . |
terminated tbe"sérvices of the applicant under'proviso to
Rule 5{(1) of the Central Civil Services (Temporary Service)
Rules, 1965 on paymént of 6ne ménth's ndticé (copy Annexure 'A'),
Aggrieved b? the said order of the termination of the services,
the applicant filed a Civil Writ\Petition No,.833/81 in the
High Court of Delhi challenging the said 6rder of termination

inter alia, on the ground that the same was made with a view
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to punish him by imposing a penalty of removal from éerviée,
but without following the procedure embodied in Article 311(2)
of the Constitution of India. This plea prevailed with the
High Court and vide order dated 22nd November, 1984 {copy
Annexure 'B'), the writ petition was allowed and the impﬁgned
order was qua§ﬁed with the following observations:- -

"I allow the petition and quash the impugned

order, The effect of it would be that the

petitioner shall be deemed to be continging

in the service, The petitioner would be
entitled to all the consequential benefits."

3

Conseduent'upon the said order, the petitioner reported
for duty on 29,11,84 and o;der of his reinstatement in
service was issued by the respondents on 12th March, 1985
we.e.f, 29th November, 1984 (copy Annexure 'C', Tge said
order, inter alia, mentioned that the -order regarding

the treatment of the period of petitioner's absence from
duty, i.e., from tﬁé date of termination of his service

to the date of his reinstatement in service would. be

Ppassed separately, However, vide order dated 2.12;85

which is under challenge (copy Annexure !'D'), the

- petitioner was placed under suspension w.,e.f. 2.4.81 to

28.11.84,”i.e., the period he remained absent from duty
on account of the termiﬁation of his service, Feeling
aggrieved by the said order, the petitioner filed thé a
Contempt of Court application in the High Court conténding
that the respondents had, instea&?gmplementing the order

of the High Court dated 24.11.84, placed him under suspension _

in gross violation of tﬁe_aforesaid-order. However, he
also mdde representations to the concerned authorities
but to no avail, The Civil Contempt of Court Petition
filed gy the petitioner was eventually rejected by the
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High Court vide order déted 19.1;87 with the observations
that "no case for taking action under the Contempt of
Courts Act is made out, the petitioner is, however,
at liberty to challenge_fhe aforesaid order in any other
ﬁtoceedings which he may be advised", Thereupon the ﬁ
petitioner filed this application for quashing the

'

impugned order of suspensiocn,

3. The application is resisted by tﬁe respondents
who admit all the foregoing-facts in unequi%%éiﬁ terms
but contend that the petitioner was placed under suspension
ﬁndér Rule 10{4) of the Central Civil'Services.(C.C.A.)
Rules, 1965 (for short "tpeiRules“). It is averred that
a preliminary induiry was conducted by the C.B.I. after
/the reinstatement of the petitioner pﬁrsuant to order'
dated 22,11,84 of the High Court of Delhi, vide which the
petiXierex order of termination of fhe services of the
petitioner had been quashed for non-compliance with
Article 311(2) of the Constitution of India and not on
meritsgfii was decided to proceed against the peﬁiticnef
departmentally. Hence, he was.plaﬁed under deemed susbension
w.e.f, 2:4.81. It is urged that there is no violation
of the order of the High Court because even after a

. plecect |
Governmgnt servant if/under suspension, he continues
to be in Government service and as such there was no
violation of the order of the High Court. Further,
according to the respongents, they have éiready paid
an amount.df R$.37,844.25 by way of subsistahce'allowande
to hiﬁ for the period.under deemed suspension. The
respondenté have;expléined that investigations were
conducted by tﬁe C.B.I. éfter reinstatgmént of the

petitioner and disciplinary proceedings were under

process,
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4, - From the-feregoing'resume of facts, it is

-,. 4 -

abundantly clear that the petitioner has .been placed
under suspension by virtue of the power vested in the
resﬁongents under Rule 10{4) of the Rules, Hence, the
legality and validity of thé said order has tc be

adjudged with reference to the provisions contained |

therein, It reads as under:

910(4) Where a penalty of dismissal, removal
or compulsory retirement from service imposed
upon @ Government servant is set aside or
declared or rendeved void in consequence

of or by a decision of a Court of law and the
disciplinary authority, on a consideration

of the circumstances of the case, decides to
hold a further inquiry against him on the’
@llegations on which the penalty of dismissal,
removal or compulsory retirement was origimally
imposed, the Government servant shall be deemed
to have been placed under suspension by the
Appointing Authority from the.date of the
original order of dismissal, removal or
compulsory retirement and shall continue to
remain under suspension until further orders:

Provided that no such further inquiry shall
be ordered unless it is intended to meet a
situation where the Court has passed an order
on technical ground without going into the
merits of the case.®. . .

. On a bare reading of the aforesaid rule, it is manifest

that it can bg.invéked only'ﬁnder certain conditions
and circumstances detailed therein. So, the . primary
question which calls for determinafien'is whether the
impugned order is in conformity with the aforesaid rule,
in tﬁat, it satisfigs the conditions embodied therein. On
a diﬁchgéy, the said rule postulates‘thg\ekiétence of
follewing conditions:-r. |

{a) There must be a penalty of dismissal, removal

or compulsory retirement from service imposed
upon a Government servant,

{b) Such peﬁalty must have been set aside or
declared or rendered void in compliance of
or by a decision of a court of law,
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(¢) The disciplinary authority on a consideration
of the circumstances of the case must decide
to hold further inquiry against him,

{d) The contemplated further inquiry against the
delinquent Government servant must be on the

' allegations on which the penalty of dismissal

removal or compilsory retirement was originally
imposed, ‘ '

S If all these conditions are satisfied, the concerned
Gqurﬁment servant shall be deemed to have been placed’
under suépension bf the appointing authority frem the
date of the original order of dismissal, removal or
compulsory retirement and shall continue to remain under
suspension until further orders. Obviously, the facts

of the case fall short of satisfying the foregoing
conditions of the rule, In the first instance, there

was no order of dismissal, reﬁoval or bompulsory retirement
in the instaent case and the services of the petitioner
were sought to be terminated by an order §£ discharge
simplicitor. No doubt, the learned Judge of the High
Court of Delhi following the decision of ths B Eourt
in Ancop Jaiswal Vs. Governménf. of India and another:
1984(1) All India Services Law Journal, 482 and Raj Kumar
Sharma Vs. Union of India and others: 1984(2) All India
Seivices Law-Jeurnal 20 etc. an§ onJgoing through the
relevaﬁt records of the respondent§Aarrived at the
conclusion that the foundation of the impugned order
dated 2.4.8l1 was the all;ged act of misconduct and

that but for the complaint lodged against the petitioner

the impugned order would not have been passed and

he would have continued to be in service. So, his

Lordship quashed the order as being bad in law for
n adance '
not complied with the provisions of Article 311(2)

of the Constitution of India inasmuch as the petifioner
. \
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was not afforded any reasonable opportunity of showing

cause against the alleged misconduct. However, the

fact remains that the said order was not one of

. dismissal, removal or compulsory retirement from

service as envisaged in Rule 10(4). The three terms
"dismissal®,"removal® and "compuylsory retiremeni" used

in the context of disciplinary proceedinés have acquired
‘special significance as the three major beﬁalties that

can be inflicted upon a Goyernment servant under the
Rules, Dismissal and rémoial amount to prematurelterminatiOI
of his services as a measure of‘penalty. Admittedly, the
services of the petitibner-were not terminated as a measure
of penalty vide order dated 2,4.8l which purported to

be an order of discharge simpliétt;t. Itis-a different
thing that the High Court found the said order to be 5

o a .
, camﬁ%lwuge for penalty of removal. It is significant to

notice here that no inquiry was held against the petitioner
prior to the said order and as such the question of
holding a further inquiry against him after his reinstatemer

on the. same allegations does not arise. The préviso to

" Rule 10(4) mikes it abundantly clear that the further

inquiry contemplated therein should not be ordered
except in a case where the benalty of dismissal,
removal or compulsory retirement has been set aéide
by @ court of law on technical grounds without going
into the merits of the case or when fresh material
has come to light whicﬁ[;gi before the court. In the

instant case, termination of the services of the

petitioner did not proceed on the basis of any

specific chargés served on him and therefore, the

inquiry, if any, which may be under contemplation



e

-7 =
of the respondents shall héve to be treated as fresh
inquiry in'contadistinctioh.tocfurther’inquiry-wiﬁhin
the meaniﬁgg of Rule 10(4). It may be noticed that
under_Rule 10(1) of the Rules, the Competent Adthority
may plece a Government servant under suspension, inter

proceeding

alia, where a disciplinary/against him is contemplated
ror'pending. There is obviously a.clear distinction
between the fields in which Rule 10(1) and Rule 10(4)
operate, In the former case, thé Government can place:
a Government servanf under suspension where his continuationi
service will prejudice the investigation,:trial or any
inquiry, for ihstancé, apprehendéd tempering with
witnesses or documents, The object of suspénsion is that
to keep a Gevernment:servant off the duty temporaridy
pending final action for acts of indiscipline, delinquency.
misdemeanour etc, However; sach an order 6f suspen;ion
can only be prospective in the sense that it will take-
'effectloniy'from the déte it is made or subsequent thereto °
and not retrqépectiveiyq It is oniy when an employee
is by legal fiction deemed to have been placed under
suspension, that an order of Suspen510n can take effect
retrGSpectlvely as in a case falling within the purview
of Rule 10(4). But in that event all the conditions
laid in the relevant rule which géVe rise to deemed
suspension must be fully satisfied, Obviously, this

is not so in the instant case.

6. : Uﬁder Rule 10(5) of the Rules, an order of
_SUSpensioh made or deemed to have been made -under
Rule. 10 continues to remain in force until it is
modified of revoked'by the authority competent to do
so, It is however well settled that an order of

suépension ceases to exist automatically & from the
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date from which the Government servant is dismissed, - .
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removed or compulsorily retired as a result of departmental
proceedings. Rule 10(4) therefore has been ObVlOdSlY designed
with a view to keep the suSpenszon ef a Government servant

alive when penalty of removal, dlsmlssal or compulsory

'retlrement from service imposed upon him is set aside or

is rendered void in consequence of or by a decision of the
Court of law, But if the dlSClpllnary autnorlty proposes
to hold & further 1nquiry into the matter the 1ntendment

of the rule cle;rly.ls,te‘obiv1ato a fresh order of suspension

" in a ‘situation like this, However, as observed earlier,

the petltioner was never placed under suspension prier

to the termlnation of his service nor was any departmental
proceedings or inquiry initiated against hims So, the recourse
to Rule 10{(4) is tétally'misconceived/ Even on their own

showxng the case of the respondents at best is that

1nvest1gat10ns were conducted by the C,B,I, after the

. reinstatement of the petitioner in servicg and the

disciplinary proceedings are undér érocess against him,
Strangely enough, hpwever, the petitioner has not been
placéd under suspension éubsequent to his"re;nstaﬁement
and the'@espondents,were content to pass an order of
deemed suspension uﬁder‘subérule (4) of Bule lO’uptil’
the date of his reinstatement onl?. He are fold that

the petitioner has been consistently working and performing

. his duty eversince his reinstatement w.e.f,-29.ll¢84.

The order of deemed suspension was passed after he had
put‘iﬁ nearly 9 months of service after his reinstatemént.
It is beyond one's cqmpreﬁensiqn as to how the .period. .
of absence from duty of the petitioner cénsequent upon

wrongful termination of his services could segregated

for purposes of suspension from the post-reinstatement

period and what purpose was sought to be achieved by
' [
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passing the impugned order., If it was really intended to
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' hold an inquiry énd keep the petitioner off the duty

durlng the period of departmental proceeolngs the two
perlods, i.e., pre-reinstatement and post-reinstatement
should have been continuous with‘each other, Certainly
there is.no legié in the petitioners being'plQCed
under deemed suspension only for the period,of:his
unavoidable absénde from dufy'under the ofdei of

termination dated 2.4,31,

o Te There is yet another aspect of the matter,

viz,., that ‘more than two ‘years have elapsed since the

order was passed, However, the respondents took no

-steps for more than a year and a half to initiate

disciplinary proceedings against him, We are informed
that the charge sheet has been issued to the petitioner
only now i,e,, about a couplé'of months back. Even then

the;e is no jusiification whatsoever for the deemed

suspension of the petitioner during the period which

_has not even a remote connection with the disciplinary

proceedings started against him now. In our view, the
impugned order is wholly mindless and seems to have been

passed in a very casual/perfunct;gﬂary manner, Hence,

it cannot be'sustained by any stretch of reasoning.

8. The upshot of the whole discussion is that
this appllcation succeeds, It is accordingly allowed

and the impugned order of suspension is set aside,
therefore

- The petitioner shall/be entitled to all consequential

dated 22,11,34
beneflts pursuant to the ordeq[of the High Court of

Delhi. However, we make/no order as to costs in this
application. - )

( Birbal Nath’ ( J.Df Jain )
Administrative Member , : ViceiChairman
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