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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI
h 0O.A. No. 1294/87 198
© TERAXINX
’ C i i

' DATE OF DECISION_\&-R.K

'SHRI ISHWAR SINGH | srexiensx APPLIC ANT
5 SHRI G.D. GUPTA _____Advocate for the Betitioner(s)
i . APPLICANT

Versus :
UNION OF INDIA AND OTHERS Respondents

SHRI P.P. KHURANA Advocate for the Respondent(s)

CORAM :
®The Hon'ble Mr.  JUSTICE RAM PAL SINGH, VICE CHAIRMAN

The Hon’ble Mr. R, VENKATESAN, ADWINISTRATIVE MEMBER

1. Whether Reporters of local papers may be allowed to see the J udgemént ? Neo
2." To be referred to the Reporter or not ? %"’ :

3. Whether their Lordships wish to see the fair copy of fhe J‘u&lgemenf ? No
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( Delivered by Hon'blse mr, R.
Venkatesan, Administratiye Member)

The applicant in this Case is a person whaose

seniority in the cadre of Assistant Eggineers (CPUD) was
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~ retrospectively revised on 29.12.1882, ui th effect from

tifeix” initial appointment,on their completing probations satis-

1959, He has come before this Tribunal with the prayer to
review the prometicns to the post of Executive Engineer made
in November, 1969, in which, he contands that one Shri M.S.
Bhatti, who was jumicr to him, in the revised seniority list
but was senior to him im the earlier 1iét, had been promoted,
and to consider thevapplicént for promotion through é revieuw
DPC from the same date, namely, 8.11.69. It is further
prayed that if the Revieu DPC does not consider him fit for
promotion ffom this date, he may be con;idared for promotion
from subsequent dates when other juniors had been promoted.
Further promotions to the grade of Superintending Engineer
have also been.prayed for on the same grounds.

2. The facts of the case are briefly that the applicant
was recruited in 1953 as a Junior Enginesr. He was ﬁromoted,
against the promotion quofa, as an Assistant Engineer on
7¢1.1959, Dirsct rscruits to the posi of Assistant Enginé;rsf
agains-t a separate quota for direct recruitment uaé also

made as per ths Rules, and Shr; M.S.Bhatti was appointed on

3.11.61. As per the Rules, dirsct recruits appointed against

permaneént posts @are confirmed with effect from the date of

factorily,and Shri Bhatti was confirmed WeB.fe3.11.61

accordingly.

3e The applicant uwas, howsver, not confirmed, presumably
R - [Jthe profotidn quota, for
because thers-were no permanent. . post. available. agaifhst/a long

time, After revised Rules for seniority/confirmaﬁion in the

_ Cadre had been issued in March, 1982, orders were issued in

(oAt
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January, 1984 retrospectively confirming the applicant from

the date of his promoticn,. namely, 7.1.1959‘uhdsr the said
revised rules,

4, Seniority in_thg cadre of Assistant Enginsers having

been»reckondd from the date of confirmation in terms of the

..3.‘..



\¢

)

than existing orders, Shri Bhatti and other dirsct recruits
¢ ‘appointed after the date when the applicant was promoted, but
confirmed earlier than the applicant, were ranked ssnior to
-him. In 1969, Shri Bhatti uas prohotad as Executive Enginear
by a B.P.C. Other promotions of dirsct recruits appointed
after th; applicant's date of promotion as Assistant Engineer
uerelalso made to the grade of Executive Enginsers from time
to time, ‘while the applicant continued as Asstt. Engineer.
5.:A Rs per the averments of the respondents, the seniority/
confirmation rules for the cadre were published in 1979 and
further amsnded in Maréh, 1982. As per'these amended Rules,
® é§§§s§§§i§§§§fh€§d on or bafore 21et December, 1959, whsther by
promotion or by direct recruitment, was to be determined with
referances to their date of appointment as Assistant Enginesrs -
irre$pective of whethsr they had bean confirmed in the grade
or not, and they would rank,en bloc sspior to those appointed
after 21.12.59, Théreafter, the respondents circulated a
provisional seniority list in terms of these Rules in uhich the
applicant was shown at serial no.588 whereas Shri M.S.Bhattk
» was shown at sarial no.625, that is to say, Shri Isil-:zl::eara%%lnig%zﬁt
_ became senior to Shri Bhatti by 37 places. ' |
7 It is ataigd by the respondents in their reply that
they had considered the quastion of review of promotionsof
Assistant Engiﬁeers tb the grade of Executive Enginesers in the
light of the revision of the seniority in the cadre of Assistant
Engineers in Dscember, 1982.' Housver, on anloverall assassment,
it had bean concluded that it was not possible to holdlﬁeuieu
Dapartmental Promotion Committees in respect of promotions made
Upto 1972, especially as these had been made a long time back

0N a regular basis by following the seniority list in vogue

at the apprapriate time. The Iéspondents have averisd that $his

this decision has beasn taksn.due to the absencs of service

records which had already bean destrayed in the case oFﬁnumber

@)thNk;W* | | ool o
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“of officers. |
8 The applicant submitted a series of representations
[ ]

for review of earlier promotlons from Assistant Engineer to

Executlve Engineer, after the revision of the seniority=-list
in 1982, The applicant only recelved interim replies from
the respondents.to the effect that the matter regarding review

of promotions to Executlve Engineers (ﬁES) from Assistant

Engineers (AES) in the llght of the rev1sed senlorlty list

was still under con51deratlon. The appllcant has thereafter
'coﬁe before this Tribunai on 2.9.87 for the reliefs mentioned.
9.  The learned counsel for the applicant cited case law
() to show thet in many cases, consequent on decisions and
girections of the courte'revising seniority of indlviduals or
cadres retrospactively with effedt.from dates several years’
' earlier, Review DPCs. had been held and promotions accordlng
to the rev1sed seniority llSt carried out retrOSpect1Vely.
He referred in partwcular to a Judgement of the Supreme Court
" in P.S. Mahal Vse. Us.0.I. = AIR 1984 SC 1291. In that case,
the Supreme Court had quashed a seniority list of Executive
» * Engineers of the Central Engineering/Electrical Engineering
Service published in 1975 and directed the Govt. to nrepane
a new eeniority list of Executive Engineers. in the light of
the observations in the judgement., The Court further directed

that after the seniority was so-re-arranged, the cases of

Asstt. Engineers who would have been due for consideration

for promotion as Superintending Engineers and thereafter as
Chief Engineers on the basis of the revised seniority,‘would
be considered by a duly constituted Departmental Promotion
committee as on the dates on which they wonid have been due
for such consideration after the correct seniority had been
given to them., If on the basis of their verformance and

record as on those dates, they would have been selected for

T ’
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promotion, they must be given promotion with retrospective

553

effect from such dates and if necessary, Supernumerary posts
in the grades of-Supefintending Engineers and Chief Engineers

should be created for the purpose of accommodating them and

~all arrears of salary and allowances should be paid to them on

the basis of such retrospective promotions, However, it was
made clear that thoée who had been promotéd as Supéfintending N
Engineérs or Chief Engineers upto the date of judgement written,
on account of revised seniority in the gradé of Executive
Ehgineers, should not be disturbed from the positions which
they were occupying at the time, but their seniority in such
higher grades would have to be re-arranged on the basis of.the

directions given in the judgement., The counsel, therefore,

contended that the respondents could very well follow the same

. procedure which was directed to be adopted by the Supreme Court

in the above case and persons like Shri Bhatti who had earlier

been promoted need not be reverted conseguent on the promotion

of the applicant and others similarly placed like him. The

counsel also contended that the above judgement of the Supreme

Court showed that lapse of time was no justification for not

carrying out the review of promotions,

10. The cgunsel also relied on certain orders of the Govt,
of India ;eprodﬁced in the Swamy's Compilation "Establishment:
aﬁd Administration“,llst Edition, Novembér, 1986, reprint '
March, 87 P.473). In S@amy's»Compiiation, instructions issued
by the Department of Personnel on,26th.Maréﬁ, 1980 regarding

convening of Review DPCs, are reproduced according to which

it may be necessary to convene a Review DPC under <€ertain

(hsin
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. circumstances, which include inter-alia the following:-

ig) When eligible persons were ommitted to *H& considered or
P (b) Ineligible persons are considered by mistake, or
(c) ‘Where the seniority of a per°on is revised with

;etggs;ggtjyg gffgg;, could dlffer with the senlorltz

list placed before the earlier DPC, (emphasis,added)

11,  In the light of all the above arguments, the Counsel

for tﬁe applicant étrongly conténded that the prayer of the |
applicant should be granted. |

12, Thé counsel for the. reSpondento reiterated the contpntlon
in £he reply affidavit that it was not possible at this distance
of time to review the prométioné réfrdspectiVely, as prayed for |
by the applicant. | | /

i3. " From the facts and‘avérments in this case, we find that
tﬁe respondents have not denied the fact that the épplicant‘

was entitled to be promoted in accordance with hié-séniority.

- They have only harped on review of promoﬁions carried out prior
to i972 not being feasible énd have cited non-availability of
’serVice records for the prior periods as the reason, They‘ar;
silent,‘however,~on the question why such RevieijPCs could'not :
be held at least from a date after 1§72. when presumably\service,

records are available,
14, The respondents have Stated in the reply that the,applicaﬂt

could not be considéred for prométidb in 1968 when Shri M.S.
- / :

Bhatti, who was then junior to him was promoted, as in terms
of the existing seniority list, the applicant was too junior

to be 1ncluded in the zone of con51deratlon for promotlon.

)

No other reason having been put forth, it followe, therefore,

i
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_that if the revised seniority list had been applied at that
~point>of time, the applicant would have been eligible for
peing considered for promotion, | '
15. -There are well-known decisions of the Supreme Court'
in which it has been held that Article 14 and 16 of the

Constltutlon strlke at arbltrariness in state actdon and that
falrneas and equity of treatment and non-dlscrlminatlon in

administrative action are essenfial'requirements under értiéles
14 and 16. It is sufficient to quote E;P; RoYappa‘Vs. State
of Tamil Nadu AiR 1974 SC 555 in which it was helds
 “articles 14 and 16T, Strike at arbitfariness in state
action and ensure fairness and equity of treatmeni. They

require that statﬁén action must be based on relevaht

principles applicable alike to all similarly situated
and it must not be guided by any extraneous or irrelevant-

considerations because that would be denial of eguity."...

1§. It was, therefore, disériminatory and violative of
Articles 14 and 16 of the Constitution to haﬁe-denied to the
- applicant his right to be considered for promotion when his

juniors in the cadre of Assistant Engineers had been promoted
earlier, 1In term of both the law as 1laid down by the Supreme
Court and‘instructions of the Govt, of india which have bsen

. referred toy it was 1ncumbent on the res;ondento to have held

. Review DPC's to conolder the case of the applicant for promotion
with 'effect from dates when Junio:s had been pro$oted based on |
the earlier seniority list, while we appfeciate the contention
oﬁ fhe respondenfé tha; it would not be practicable to review
promotions carried out prior to 1972.-we‘see no reéson ‘whey

such a review should not be carried out at loast from a date

after 1972.

roadly

17. We accordingly give the following dlrec"-m‘é'l Following
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the precedent laid down for carrying out revieu promotions

consequent on revisiocn of seniority, laid down by the Supreme

Court in P.S.Mahal vs.U.0.I. (supra) :-

(i) The respondents shall ccngtitute a Rav;éu Depart=- Jehe
mental Promoticn Committee to revisu the case for promotion tE'Z
post of Executive Enginser of the applicant with affect from
1211973 on the basis of the records availabls and in terms
of the seniority list of Assistant Engineers which hed been
published in December, 19823 The Review DPC shall apply the -
same standard and criteria as had been applisd sarlier, as

and ordexs .
per the Ruleg/to the candidates junior to the applicant;
{ii) If the applicant is not considered fit for promotion
by the Revieuw DPC as on 1.1.73, his fitness for promotion
shall be considered with effect from succecding dates when .t
DPCs had met for considering promotions from Aet s to E.E.}
(iii) The respondents shall promote the applicant as
Executive Engineer on a notional basis From such dats as may
be recommended by the Review DPC. The non=-availability of
thc post in the cadre of Executive Enginser shall not stand
in the way of such notiomal promotion which shall, if necessary,
be carried out by ecreation of supernumerary or shadow posty
(iv) None &frthe Assistant Englneets, junior to the appli-
cant, who had been earlier premcted as Executive Engineers
need be reverted for the purposs of accommodating the appli-
cant, if he is promoted;

"~ {v) In the svent of the applicant being Promoted, as per

the recommendations of the Reviey DPC, he will rank fér

seniority in the grade of Exscutive Enginesr from the date

of such promotion;

(vi) His eligibility for promotion to the highep graden,

=

oFrSuparintaqding Engineer will also be considersd on the

E5e
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basis of revidad ty in the grade of Executive Engineer

by a Review DPC on the same lines as sent out in (i) o (v)
above ¢

{(wii) While the applicant will be €ntitled to notional
promotion from the date recommended by the Review DPC, and

ty and pay fixation from such datep, Be shall be

t-A.
;.n

to senior
entitled for arrears of pay and allowances as Executive Engineer

only from the date of his coming before this Tribunal, namrely,

2,9.1987 on which date he was @lrsady working as Executive

D
Engineer. In the event of his being promoted notionally as a
Superintending Engineer, he shall likewise be entitled to draw

pay in that scale

O
3

ly from the date from which he actuallv
commenced working as Swperintending Engineer, but his seniority
and pay fixation shall be based on the date of his notional

promotion,.

The respondents shall implement this order within a

F

. : ) £ ~ - - (]
perioa ot four months from the date of receipt of this crder
N S L - - — L e

There shall be no order as to costs,

[ Metstmo

{R. VENRATESAN)

K”k;“&iﬁ \%.q.q

MEMBER (A) : {rAM PAL _S INGH)
VICE -CHAIRMAN
h




