- ' IN THE CENT;RAL ADMINISTRATIVE TRIBUNAL
NEW DELHI
0.A. No. 1286 198 7
T.A. No.

DATE OF DECISION August 7, 1950,

5hpi Siri Chand Verma . Applicant (s)

~shri P,L.Mimroth,

_ Advocate for the Applicant (s)

Versus .
Union of India and BOrs, Respondent (s)

Shri N.S5. Mehta :
pall Advocat for the Respondent (s)

CORAM :
. Tke Hon’ble Mr. Justice Amitav Banerji, Chairman,

The Hon'ble Mr. M, M,Mathur, Member (A)

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? NT
3. Whether their Lordships wish to see the fair copy of the Judgement ? /
4. To be circulated to all Benches of the Tribunal ? AD
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CENTRAL ABMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
DELHIy
OeA. No,1286/1987., Date of decision: August 7, 1990,
shri Siri Chand Verma cae AppPlicant.
Vs,
Union of India & Ors cee Respondents.

CORAN:

Hon'ble Mr. Justice Amitav Banerji, Chairman.,

Hon'ble Mr. M.M.Mathur, Member (A).

For the applicant oo shri P,L.Mimroth,
Counsel.
For the respondents o Shri N«S. Mehta,

Sr. Standing Counsele.

(Judgment of the pench delivered by Hon'ble

re. Justice Amitav panerji, Chairman).

Shri Siri Chand Verma, applicant has filed this
Original Application {0A) aggrieved by thé order of removal
from service as Stofe Keeper, Central. Ordnance pepot, Delhi
Cantt dated 13.9. 1985, He has prayed that not only the order
of removal but the sUspeﬁSiDn order, chargesheet, enquiry
proceedings, enquiry report be also quashed as being illegal,
void, mala fide, unconstitutional, discriminatory and
ineffective. He has socught for further relief of striking

down of the order of the appellate authority and has prayad that

he may be declared as continuing in service from the date of

his removal and be granted full back wages, salary and all
promotions including other benefits admissible to him from
time to time,

FACTS IN BRIEF:

The applicant was appointed as Storekeepsr in COD Delni
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Cantt on 24,5.1958. He uas su;pended by the department
on 11.11.19?0. Nine months later he receivéd'a copy of the
chargesheet dated 23.9.,1971 from the department. Enquiry
commenced and ultimately the Enquiry Officer gavé his findings
uhicE were against the applicant. A dismissal order followed
and was issued by the ODIC/AOC Records, Secunderabad. A&n
appPeal uas preferred by the applicant which was alsoc dismissede
Thereafter the applicant filed a inil Urit Petitipn N0 .911/73
in fhe High Co;rt of Delhi, 1In the writ petition, the
applicant raised . serieé‘of objections of which the main
Plea was that the orderSin his case uere'all issued by persons
uho were not competent to issue ?hemo The writ petition was
allowed vide judgment dated 23.2.1982 gquashing the orderlof\
dismissal and the order of the appellate authority and the
chargesheet issued by theyAdmn. Ufficer. The impugned order of
dismissai, rejection of appeal and the chargesheet uére
Quashed by the High Coufﬁ on a techﬁical ground that the
orders were not passed by competent officers and the Department
Was empowered and authorised to initiate disciplinary pProceedings
afresh if respondents so choose,

After the judghent of the High Court, the applicant
received a fresh suspension order from the O0OIC/AOC Records
dated 9.8,1982 and he was suspended by the QIC/ADC Records
Wee.fu 30.7.1972 under Ruls 10(4) of 'CCS(CC&A) Rules,1965

(hereinafter referred to as tthe Rules') from the date of Previous

dismissal order (annexure A=4 to the OeAe), A fresh enquiry

Commenced. A fresh chargesheet dated 15.12,1982 (Annexure 4 5

to the 0A) was served and the Enquiry gfficer was appointed,
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The Enguiry UfFibers were changed from time to time by the
Records ﬁfficer and ultimately the last Enquiry Officer gave
his findinés,.uhich were against the applicant. Thereafter
'the applicant received an order of removal from service
dated 13.9.5985 from 0IC /AQC Records, Secunderabad (Annexure
A-1 to the OA). The order of removal was challenged in an
appeai which was rejected on 9,9.1986 (Annexure p-2 to the
OA). Thereafter the present O.A. was filed,
among the pieas taken by the'applicant was that the
suspension order dated 15.7,1972,having been declared illegal
could not be continued by the subsequent order dated 9.8.1982.
He was also aggrieved that he uas deprived of fﬁll wvages from
-the date of dismissal ﬁill the date of fresh suspension,
The applicant took another plea that Ruléﬁ%nghe Rules was
not zapplit)ab-'!-.e to him., among other Pleas he urged that
fresh suspenSidn ordef was also issued and signed by the
CIC/A0C Records, Secunderabad who uas'noﬁ cémpetent to éign
the suspenSién order, Similar Pleas were taken in respect of
the Chargesheet dated 15,12,1982 (Anneque A=5 to the DeAs)e

The findings of the Enqu1ry folcer Wwere challenged on the

ground that he had not discussed the defence ang defence

Witnesses of the applicanpt, - Certaln records which were asked

for by the applicant were not Mmade available fop the 1nspect10n

of the appllcant. The Chargesheet was amended but the

unwarranted ang against law, Similar grounds were taken in

regard to the arder of the appellate authority, He, the refore

4
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earlier.

On behalf of the respondents it was pointed out that

the applicant while functioning as CASK in Cell 'B' of

Provision Branch, Central Ordnance Depot, Delhi Cantt on
9.11.1970 committed gross misconduct, inasmuch as he dishonestly
and fraudulently misappropriated £he Govt. stores, i.s.,

7 Nos. carburgtors motor cycle part with the help of a labourer
gshri Francis. These were found in his illegal possession in

PRF cabinet, which vas locked and the key thereof was in his
Possession, He in connivance with the labourer Shri FranCiS,<
dishonestly misappropriated the Govt. stores in cuestion and

thus failed to maintain‘absolute integrity and devotion to

the duty and contravened Rulg 3 of CCS{Conduct)Rules, 1964,

The respondents stated that the order of suspension dated
11411.1970 vas passed by a competent authority. The applicant
was present in the court of'enquiry. He was served with the
chargesheet. gn receipt of defence statement, the case was
examined by the competent agthority and accordingly the applicant
was served with Show Cause Notice dated 22441972 undef Rule
15(4) of the Rules, Thé applicaﬁt made a representation

dated 20.,5.1972, after examining the representation, the Enquiry
Officer was satisfied that the applicant was guilty of the charge
levelled against him and the applicant was dismissed from

service wee.fo 15,7.1972 under the orders of the appointing
authority and authority empowered to impose major penalties,

The representation against the punishment of dismissal was
considered by the pirector of Ordnance Services (nou Director

General of Qrdnance Services) and the representation/appeal was




rejected vide Army Headquarters order dated 11.5.1973. The
writ petition filed by the applicant in the Delhi High Court
was admitted. The order of dismissal was set aside on
technical ground. The High Court uhile'prOnoqncing the
judgment , hﬁuever, remarked that disciplinary authorities are
free to initiate fresh disciplinary proceedings on the samg
charge. It was then stat;d that since further enquiry under
Rule 14 of the Rules was contemplated against the indiyidual,
his case was accordingly dealt with under Rule 10(4) of the Rules
and action taken to keepvhim under suspension Wee.fe 30.,7.1972,
The apPlicanf had preferred an appéal against the order of
SUSPENSion Wegef, 30.7.1972. The appellate authority rejected
the appeal vide order dated 20.12.1983. Thére ués some delay
in the proceedings before the Enquiry Officer due to frequent
temporary duty/posting and retirement of Enquiry Officers and
delaying tactics by the applicant. According to EnQuiry
Ufficer, Major T.N.Roy, the charge was pértly Proved, inasmuch
as 7 No. carbufd¢0rs part were found on the table of Shfi Siri
Chand Verma and not in the PRF cabinet., Dishonest misappropriat=-
ion of Govt. stores in connivance with labourer’shri Francig
uas ﬁhus established. An amendment to the chargesheet by the
disciplinar? authority at a léter stage was for a very minor
typographical error. Full opportunify was given to the
applicant during the ceurse of oral inquiry. Some of the
#ocuments asked for could not be provided for inspection as

the same were weeded out in normal course due to passage of

time as the disciplinary Case pertained to 1970. Other

~documents available in the Depot were, however, shown to thé

applicant, The Enquiry Officer had conducted the proceedings
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in accordance with law and had considered the statements of
various uwitnesses including that of the defencee.:

The applicant preferred an appeal against the order of
the disciplinary éuthority imposing the penalty of removal
from service. The latter found that the correct procedure had
been followed and the findings of the aisciplinary authority
were warranted by evidence.

On the subject of legal pleas, the respondents took the
stand that 0IC /AODC Records was competent to take disciplipary
action against centrally controlled Group 'C' and 'D' employees
in exercise of the powers conferred by the Govt. of India,
Ministry of Defence order dated 13.8.1979 (Exhibit R-I). The
High Court judgmenﬁ specifically empowered the respondents to
in;tiate disciplinary proceedings against the applicant again
if they so choée. Since further action uas contemplated under
Rule.14'of the Rules, the case has been dealt with accofding
to ﬁhe Rules. The findings of the Enquiry Officer were based
on records. There wvas a clear Findiné that 7 No. carburettors
part were found in illegal possesion of the applicant on his
table and thus charge of dishonest misappropriation of Govt.
stores in connivance with labourer, Shri Francis stood establish=
ed. Consequently, the order passed for removal of his services
Wwas 1in order,

We have heard learned counsel for the appiicant Shri
PeL.Mimroth and the respondents Counsel Shri N.S. Mghta,
Learned Counselafor the applicant urged that he challenged the
findings of the Enquiry pofficer on the ground that this was a case

of no evidence against the applicant. There was not a single
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eye witness in respect of the theft., All others spoke on the
basis ofnconjecture. Not a single uitﬁess has stated that the
apblicant had stolen those carburettors. Secondly, the applicant
was DQ %gasgyon 9.11.1970 and this has not been denied by the
Enquiry Officer. Thirdly, non-supply of the documents to
the applicant has prejudiced and there.was a denial of an

opportunity to contest. the matter. In support of his contentions

he cited the follouing casess

1. F.MOUSA Vs. UNION OF INDIA AND GTHERS
(1989 (11) ATC 344).
2. - RAMKISHORE Vs. UNION GF INDIA & OTHERS
(1289  (11) ATC 630).
z. P.DASARATHAN Vs, SUB-DIVISIONAL INSPECTOR (FOSTAL)

KARIKAL AND OTHERS.
(1989 (11) ATC 676).

He also relied on a decision of a Sinole Judge

decision of the Delhi High gourt in GIRWAR Vs, UNION OF INDIA
ﬂﬂpﬁglﬂéﬁé (1982 (2)_AISL3 56), and alsc on a single Judge

decision of the Calcutta High Court in SANJOY SEN Vs, UNION

e i S

SE_INDIA & DTHERS (1984 (2) AISLI s00). Lastly, he cited

the case of STATE OF MADHYA PR&QEQE Vs, CHINTAMAN SADASHIVA

WAISHAMPAYAN (AIR 1961 sC 1623) where their Lordships laid

down that reasonable opportunLty to the public seruant at
the stage of the departmental enquiry was necessary and denial
of copies ef documents toc which the public servant was entitled

violated the pr1n01ples of naturdl justice and Art. 311 (2)

of the Constltutlon.

Shri NeS. Mehta, learned Counsel for the respondents

urged that the matter May be examined by thisg Tribunal only

with respect to the matters which commenced after the decision

o
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of the High Court. He urged that it was not necessary to

g0 intoc the proceedings which were quashed by the order of the
Hiogh Court of Delhi, He pointed out that that ordér was
quashed on technical greound and the High Court had empowered
the disciplinary authority that it could proceed again with
the enguiry if it so chooses. Conseguently, the second
enguiry was started. It was ordered by the OIC/ACC Records,
Secunderabad who was competen£. In this context, he

referred to Exhibit R-1 filed with the reply of the responderts
This was an order passéd in exercise of the pouers conferred
by clause (a) of Sub Rule (2) or éule 11 and clause (1) of
Rule 24 of the Rules vide order dated 13.8.1979. The
President nominated the authorities uhoiuere to impose
penalties specified in sub rule (i) to (ix) of Rule 11

of the aforesaid Rules and to act as appellate authorities
shoun‘against the respective disciplinary authorities in
respect of Group 'C' & 'D' Defence Civil employees of the
Army Ordnance Corps undef the contrel and within the

jurisdictieon of the Oirector of Ordnance Services, MGO'sg

Sl. Description of Authorit
; y competent Acpellate
Nos service/posts, toc impose penalties Authority,
: : (uith reference to
item numbers in

Rule 11) .-
1T T T T T - - .B_Uj:_hp_r_j;tl _Penalties
2 T T T T oo TgEeER R ERNEY o= -
7. TGroup !B T “(&)OIT R (R)™ 71T ~ ~00 e
employees (R)™ A1I DOs{Now DGOS)|

centrally controlled

by AOC Records,

including those

posted at Army Hq,

Comd HU/ACC Scghool '
and ACC Centre, | |
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The applicant admittedly belong to Group 'C' & 'O
employees centrally controlled by AOC Records, secunderabéd
and for him, the authority competent to impose penalties on and
%fom 13.8.1979 was the OIC ACC Records, Secundefabad who uas
empouered to impose all types of penalties. The appellate
yauthority was the DGOS,., Sipce 0IC AOC (R) was competent
authority to impose penalties, it goes without saying that
he could also initiate disciplinary proceedings. This has been
done in the preéent case., The relevant point in this context
is that fresh proceedings were initiated vide order dated
9.,8,19882 which uwas subsequenézzrder dated 15.7.1872. Conseguen-
tly, Shri Mehta contended that on the day uhen fresh proceedings
were initiated, OIC ACC (R) was a competent person to initiate
proceedings. Cocnsequently, he urged that the initiation of
the proceedings and the appointment of the Enquiry Officer were
all in accordance with law as uell as én appeal to the DGOS,
Shri Mehta pointed out that Annexure R-I1 to the reply uas
not challenged in this 0.A. and conseguently, it cannot be
the subject matter of any challenge now.

5hr§.Mehta stated ‘that the papers which have been weeded
out, their copies could not be obtained or pfoduced. Such

papers have to be ignored. If it was not physically possihle

to produce such papers, there was no denial of opportunity
to the applicant. Shri Mehta next argued that the proceedings

before the Enduiry Officer were conducted in accordance with

law and this Tribunal cannot reappraise the evidence laid

before the Enquiry Officer to come tc its conclusions, the

findings, if they are not vitiated by any error of law
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apparent on the'face of the record or by the principles of
natural justice cannot be interfered with,.

Lastly, he urged that this was not a case of no
evidence. He aséerted that there was an euiaence of theft
in this case.

Having heard laérned counsel for the parties, we are
of the vieuw that the initiationloﬁAFresh proceedings by the
respondents cannot be challenged. Firstly, the High Court
itself in its order have empowered the respondents to
initiate fresh proceedings if they so .choose. The original
disciplinary procgedings faliled because of a technical flauw
viza, the authority initiating the disciplinary enguiry uwas
not compat;nt. But subseguently on 138 .1979, the Govt,
of India had passed an ofder whereby certain office;s vere
empowered to initiate proceedings. The Freéh proceeaings
commenced in 1982 after the jUdeEAt of the High Court. This
Was commenced after the issue of order dated 13.8.1979.‘

The OIC AGC (R) vas émpowered as the authority competent

to impose the penalties.” The penalty of removal uas within

the competence of the 0DIC AOC(R), Further, the Exhibit R-I

has not béeﬂ cHallenged, it is now no longer open to the
applicant to contend that the 0IC AOC (R), Secunderabad was
not competent to initiate Proceedings or impose Penalties,
This point is accordingly décided.

The second point was that tﬁe order passed by the
Enquiry DFF;cer was manifestly erronecus inasmuch as there
Was no evidence agéinst the applicant in respect of the theft,

According to the learned counssl for the applicant, the 7 No.
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carburettors which were said to have been stglen from the
stores uwere found On.the table of the applicant’and an
inference had been draun that these had been stolen by the
applicant in connivance4ﬁith labourer, Shri Francis. It is
true that it is not open to the Tribunal to reaﬁpraise‘tha
evidence at this stage and arrive‘at its oun cohclusion.
The appreciation of evidence is the work of the Enquiry
‘Ufficer“and it is open to check by the disciplinary authority
M ‘and on an appeal, by thé appellate authority. The pouer
o% thé Tribupal is analogous ﬁo'the exeréise of the pouwer
_under Art.226 of the Con;titution of India and it is well
settled that the authorities exercising pouer under Art.226
of the constitution cannot reappraise the evidence on guestion
of facts to arrive at their own conclusion, Houwever, it is
also well settled that in a case of no evidenée at all,
« the High Court or the Tribuﬁal4can ge intc the gquestion
and if it is satisfied that it is so, téen'it may quash the
prder_of punishm;nt.
We have perused the matefial on the record and the
order of the Enquiry Officer dated 13.7.1985, Ve haﬁe also
perused fhe oreal eQidence recorded by the Enquiry Officer

which consists of the evidence of Shri gmar Singh, PU-I, .

Shri K.G.Kapoor, PWU-2, Shri pev Raj, PW-3, Shri D.Rr.Gupta,

PU-4 and Maj. S.S.Puri on behalf of the defendants and

<) . .
Shri B.S. Dhika, DU=-1, Lab Gani, DU=2, Lab Sultan Singh,

\

DU-3 and shri Ram saran Dass, D=4 on behalf of the defencs

Having perused their statements and.the CrosSS=

examination, ue are satisfied that it is not a case of no

e '
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evidence at all., There is evidence on the record to shou
\that 7 Nos. carburettors of Motor Cycle wuwere found in the
possession of the applicant. They were recovered from his
table. Obviously, these items uere not being dealt with by
thé applicant as a Storekeeper and-these_items'uere housed
in anocther part of the store. \These items could noct have
come to the-table of the applicant unless the same had been
brought there., The initial report dated 12.11.1970 to the
admn . foicer by ths Security Officer indicates that
7 carburettors were found concealed in a wooden box kept
on the table of CASK Shri Siri Chand of Cell 'B' Provision
Branch. The enquiry report also shcué that tﬁe above items
were stocked in No.2 sub Depot, COD Delhi Cantt .and theée
items had been taken out of the sub Depot. The question is nct
whether the witnesses are to be believed or disbelieved
but thelquestion is whether there is any evidence or none
at all. As indicated above, it is not open to this Tribupal
to reappraise the evidence to come to its own conclusion,
The Eﬁquiry Uffiéer has held that the items were nct
found in the PRF cabinet but on the table of the applicant,
The fact remains that these iteﬁs were found on the table
of the abplicant. This, therefore, disproves that there ié
nc evidence at all,
The fact remains that the applicant was not dealing
with these items and thess.. items -had ccme from the
Sub Depot No.2 and were found on the table of the applicante.
HoWw these itemé could come in his possession or on his table,

- \

it is for him to explain, Neither the cross examination of

3
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pfosacution witnessesmor the defence witnesses throuw any
light on this aspect of'the matter. UYe are satisfied. that
this is not a case of total 1ack of evidence against the
applicant. There is evidence ON the recorde

In this view of the matter, it is not open for this
Tribunal to reappraise ;he gevidence to come to its ouwn
conclusion. As far as tﬁe report of the cnguiry Officer is
‘Goncarned; he entered a clear finding that 7 Nos of carbursttors
part No.LV 6 MT 12 AM 276 BIJ of No.2 Sub Depot stocking
responsibility were found in illegal possession of the
applicant on his table oﬁ 9th NoV¢mber,197D, and Shri
giri Chand Verma was found guilty for mis-appropriation of
Govt . stores.

A plea was raised that the Enquiry Officerts repopt
does not make a reference to the evidénce of defence witnesses.
They have not been named, But nevertheless paragraph (d)
of the report refers to the defence arguments.

the
of the recording of the evidence of/uwitnesses

A perusal

gquestions and

ansuers forms indicatesthat the Enguiry Officer had allowed

the defence all opportunity to cross examine the prosecution
vitnesses as well as to examine the defence witnesses. Ue
do not think that this has affected the decision of the
Enquiry 0Officer.
The plea that certain records were not made available
which had been aéked for by the applicant is answered by the
fact that

every material which was available have been

placed for the perusal of the applicant except those which
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had been weeded out. It was not possible to produce papers

which had been weeded out. Ue do not think any prejudice

.has been caused to the applicant in this regard,for it is

apparent that the Enquiry Officer proceeded to give his
report on the basis of the oral eviaence.

The amendment'to the chargesheet by the disciplinary
authority at a later.stajge did not prejudice the applicant
for these pertain to certain correcticns of typographical
errorsS. -

The applicant had filed an appeal. The appellate
authority, the Director general, Ordnance Services had
categorised.the factual position and had also concluded that
the findings of the Enquiry Officer 'were based on record,
The appeal was consequently dismissed, It was an ofder
confirming the order of the Enguiry Officer. Consequehtly;
it uas not.necessary for the appellate authority to give.a
detailéd order and discuss the evidence of the Witnesses,

A perusal of the appellaté authority order shows that he
had applied his mind, |

In Uieu«of the above, we do not find any such
illegality in the procedure which vitiates the order of removal
of the applicant from service. Ue aré,'houever, of the vigu
that substaﬁtial justice has been done in the Case and it is
not g fit case for inter;erence by the Tribunal. 1n the result,

therefore, the O.A. fails angd is dismissed, Houever, we leave

the parties to bear theip own costs, (}.
- (MMJMATAUR) (RMITAUE%ANERJI)
MEMBER (A) CHAIRMAN




