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Date of Order: A 2 9>

RA 56/93
MP'591/93 in
OA 172/86

SHRI GULAB CHOUDHARY V5. UNION OF INDIA

QR2ER S

This is a Miscellaneous Petition bearing No.591/93,
. o : filed by Shri Gulsb Choudhary, Dy. Surveyor General, Survey
of India, for condonation of delay in‘filing Review Applica-

® , tion bearing No.56/93 arisiﬁg out of judgement in 0A 172/86.

2.  None appeared for the review applicant even on the

second cail, when the case was listed on 22,3.93,

3. In OA 172/86, the applicant had prayed for the

e following reliefs:

"(i1) The promotion of all these Corps of Engineer
Officers who were brought in Survey of India later
than the petitioner in the Same. ‘grade (as Dy.
Superintending Surveyor), from the post of Superin-
tending Surveyor to the post of Dy. Director be st
aside, and no further Ccivil promotion should be
given to these Corps of Engimer Officers in Survey
of India. Further, on the date of his appointment
as Dy. Superintending Surveyor i.e. on 14.4.66 the
seniority, which could not be disturbed by bringing
candidates from other sources as this vioclated t
fundamental (service) right of the petitioner
guaranteed to him under Art.14 and. 16 of the Consti-
tution, - '

That in accordance w ith the judgement delivered
by the Hon'ble Supreme Court in COL. A.S. Iyer & Ors.
Vs, V. Balasubramanyam & Ors. (AIR 1980 SC 452), the
Corps of Engineer Officewrs in Survey of India
continued tole the members of the Armed Forces and
that they did not become the menmbers of Survey of
India service. Therefore, they could not be consid-
ered for promotion in Survey of India posts as this
is violation of-Amy Act, army bkeing a distinct
service. :
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'(;i) The respon®nt - Union 6f India should re
directed not to make the combire q Seniority list
of the Corps of Lingire ers Officers in Survey of

Cc?lr 5.3. Iyer's case vide AIR 1980 3C 452 fhe
Civilian amd army officers in Survey of India are
twO separate classes of employees and that they do

not get fused into one common service, ¥

4, The Principal Bench of the Tribunal, after hearing

the learned counsel for the respondent, and perusing the
recoids, (the applicant was not present), dismissed the

| appblication by their order dated 1.8.91.

5. The applicant thereafter filed +this Review.Applica—
tion on 6.9.91, citing various rulings in supportAof his
prayer. In the Mp, eﬁplaining the reasons for deléy} the
épplicant statgd that he filed the 0a in’the.Principal Bench,
New Delhi,in 1986, when the petitioner was posted at Patna '
and there was no Bench of the Tribunal set up at:that‘time
v
there, AS he belongs to/All India f&amfgrable Service, he
did not apply for the transfer of the case to Patna Bench

of the Tribunal  when the same was subsequently set up there.

On 31.7.87, he was transferred to Bhubaneshwar and prayed

for transfer of the case to the Cuttack Bench of +he Tribunal,

but the same was disallowed. On 20.-3.91, thé petitioner
appeared for final hearing at Delhi bﬁt the hearing waé
adjourned, and thereafter, the petitioner l€arnt at Bhubane-
shwar that the caée had been heard exparte in his absence
around 29th July/1st August, 1991. ‘He immeQiately applied

for a copy of the judgement on -7.8.,91, which ultimately




reached him on 28,8.91 after being redirected from his Patms
address, and he filed his Review Appiication on 2.92,91 at
his eérliest, which was received in the Principal Bench on

6.9.91.

G, It is noted that the RA remained under objection,
and after removal of the same the RA was re-filed on 9.,2.93

with MP 591/93.

Te Under Order XLVII Rule 1 of the CPC a decis ion/

judeement/order of the Tribunal can be reviewed only: \/\\

(i) if it suffers from an error apparent on the face

of the record: or

(1i) it is liable to be reviewed on accodh-t of discovery

of

any new material or evidence which w.é's‘_ not within
the knowledge of the party or could not be\“prm@uced
by him at the time the judgement was made, despite l

due diligence; or ' ’\

(iii) for any other sufficient reason, construed to mean

"analogous reason®,
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8. The applicant claims that, the validity of the reley

.

rules has not been challenged. In the OA itself it had been

shown how the various applications of the rules like cohvening§~-
of combimd DPC for army and civilian officers like the cpplican%—,‘
7 preparation of common seniority list etc. has violated the o
) N
fumamental right of the applicant and thus the attack of rules
2,5 and 5-A of the Survey of India (Recruitment from Corps

of Engineer Officers) Rules, 1950, and Rule 22 of the Survey

of India Group-aA (Recruitment) Rules, 1960 was implied and
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these rules had been specifically challenged in the rejoinder.
Hence non-investigation of the grievances of the fetitioner,
in the instant case, was an error apparent on the face of

the record and thus review of the judgement‘was warranted

in this case,

9, It is well settled that the rejoinder does not form

a part of the pleadings, and is. only in the natufe of reply
to the point§ raised in he counter-affidavit. Hence to state
that the rules have specifically been chéllenged in the

re joinder does not nullify the findings arrived at in the
judgemept datéd 1.8.91 in OAAl72/86 that in the relief sought
fo? py the agoplicant he had not prayed fof quashing any of
the rules, and hence it must be held that there has been

no error on the face of the record.

10. Under the circumstances, the prayer for review of
the judgement dated 1.8.91 in OA 172/86 is rejected, md
the MP for condonation of delay -in filing the Review

Application 1s dismissed as infructuouse
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( S.R. 'AD/GE . ( J.P. SHARMA ) )
MEWBER (A) MEMBER (J)



