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In a batch of eleven cases, inc1udﬁng the instant
case, questions of seniority and promotion of officers of the
Military Engineering Service '(MES for_ short) have been
raised. The‘ applicants in these app]ications are direct

‘recruits belonging to two categories - those who qualified in
the Competitive Engineering éekvﬁces Examinatﬁoﬁ énd those
who quaTified in the interview by _Union PubTic Service
Commission (UPSC for short) through relaxation of the rules.
They were initially  appointed as Ass%staﬁt Exécutﬁve
Engineers(AEE. for short). Some of them had been promoted to
the grade of Executive Engineer (EE for short)) after holding
regular DPCs and some had been promoted on ad hoc basis but
these promotions had been made subject to the final outcome
of the Titigation which was pending in the Couftg. MP
1180/1987 filed by the Union of India praying for transfer to
the Principal Bench from the'JodhpQr, Calcutta and Hyderabad
Benches, applications filed by the officers of the MES was

- allowed by the Hon'ble Chairman vide order dated 9.5.1989 so

as to avoid conflict of decisions and that is how these cases

have come up before us for consideration and disposal.

2. ~ We -have heard the learned counsel for both
parties at 1ength: and have gone through the voluminous
re;ords CarefuT]y. The  respondents have 'made

available the relevant minutes of the meetings of the
' Depa}tmenta1 Promotion Committee (DPC‘for sh@rt) which have

been perused by us. We have duly considered the catena of
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decisions relisd ~ upon by both sides®. There are three major

groups of officers of Engineering Cadre of MES. namely. the

prootesgroup, the direct recruit {interview) group and
the Direct Recruit [(Examination) group.  The interssts of

these groups are not. similar. HNevertheless, some of the

igsues are comgon and itowould bs convenlent to discuss tham

st the outset hefore considering the fTacts of each case.

" issues ralsed arise out of
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the decision “f’ the Supreme Court in A. | Janardhana Vs.
cunion of India. 1983 scC {LasS) 487.  The app}icants. are
‘contending that Janardhana'’s case has not bsen properly
vnderstoad sﬁd implemented. The respondents are canténdinq
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“that they have implemented it in letter and

*Case 1aw relied upon by the spplicants:

AIR 1973 8C 1088: AIR 1984 S8C 423; 1975{1) 8Lk 806; AIR
1987 SC 1889: AIR 1958 8C 1113: 1989{Q) ATC 79¢; 1985 (4} 8L
554: 1988(3) SLJ 208: 1988(3) S 241: AIR 1988 SC 7255:
31088{1Y =207 (CAT) 430;: 1988 SLR 333: i975{1) 8L 805;
199123 SLJ {CAT) I00: 1989{1) SLJ {CAT} Z57; 189Z7{2} JT{=CJ
764: 198040} ATC 365: AIR 1990 8C 311.
*ngs law relied uoon by the respongdants: ]
i269{4) 803 (CAT} 277: ATR 1987{7) CAT 837: ATR 1887{2} CAT
50: 1993{1} SLI{CAT} 530: 1984{4) S8LJ 554; 1987{1) SLI{CAT}-
452: 1989{3) srJfcAaT) 719: 1989{4) sLJ{CAT} F73 0 1990{73
2LI{CAT) 268; 1,"8'.7{1}‘ SLI{CAT)Y 597; 1989{7) SCALE ZD5: AIR
1967 oo 1805 1997{3) =203 73: JIT 199Z{5} BC 657: JT i607{5}
o §E5. JT 1997{5) ST 525; 1928{14) ATC 379:; AIR 1963 =C
1749;: 1974{1} SR 585; AIR 1955 8C 733: 1937 2upp.BSCC 15;
1988(3{ 813 204: 1988{3) sLI{CAT) Z241; i888{3) =|LI{=T) 61;
i9g {1} 8L3 (CATY 4: AIR 1087 =C 1748: RIR 1985 EC 1378;
1885{0Y ATC 790: 1990{1) ATI 440; 1971{1) 5CC 583: 1574(4) .
200 308: 1988713 BoR 111; JT 1992(5) =C 67, 1091(18) ATC &5:
AIR 1097 2C 435; 19S1{2)) 2LJ 1080; 1991{7) BLJ 14: 1974413 i
ern 504. AIR 19Q5 8¢ 777: AIR 1987 2C 14867: AIR 1867 =C igif:
ajR 1059 Delhi 15:; AIR 1685 s8¢ 1558: AIR 1970 =C 1748; AIR . -
1985 2o 1457 1007{3)8r3 277; 1987 sSco{lRs) Z77: 198a{Z3IATC
499- AIR 1074 =0 87: AIR 1988 BC 507; AIR 1971 8C 1318: AIR
- YO o SI5R
1977 ST 1889. O‘/ o i
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4, Shri Janardhana was an Assistant  Executive
Engineer belonging to the promotee category. He had filed a

Writ Petition in the Karnataka High Court in 1979 questioning

the validity and legality of the seniority list dated June

14, 1974 and the péneT of prdmot?on datéd January 13, 1975 in
respect of 102 officers prepared on the basis of the impugned
senjority 1ist. Prior to the publication of the impugned
senjority list, a seniority list of AEE was drawn up in 1963
and another Tist drawn up in 1967/68. In the operative part
of the judgment in Janardhana's éase, the Supreme Court has

directed as follows:-

" ot a writ of certiorari be issued quashing and

setting aside the seniority 1ist dated June'14a/19?4. It is
further hereby declared that the seniority Tists of 1963 and

1967/68 were vaiid and hold the field ti11 1969 and their

revision can be made in respect of members who joined

service after 1969 and the pericd subsequent to 19692, . The
panel for promqtion in respeét of 182 officers included 1in
E-in-C's Proceedings MNo.65020/EE/74/EIR dated January 13,
1975 is quashed and set aside. A1l the promotions given
subsequent to the fi1ing of the petition in the High Court

o —
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are subject to this decision and must be readjusted by
drawing up a fresh panel for promotion keeping in view the
1963 and 1967/68 senfority lists of AEE n tﬁe jight of the
observations contained in thig judgment™,

5. ~ The senfority Tist of 1974 was prepared
consistent with the Quota rule. Beafore the said seniority

Tist was prepared, one Bachan Singh  and _anothér, two
~

promotees to the post of Assistant Executive Engineer in the

years 1958 and 1959 respectively had filed g Writ Petition in

the Delhj High Court challenging the appointment of several
direct recruits of MES on the ground that theijr appointment
Was contrary to and in violation of the rules of recruitment

and they were not validly appointedfand, therefore, could not

‘become members of the Service. The Writ Petition was

dismissed by the Delhj High Court and the matter was carried
in appeal to the Supreme Court, The Supreme Court in

Janardhana's case observed that in Bachan Singh's case, the

court "upheld the appointment of those direct recruits who

Were appointed after interview by the UPSC by hoTding that
that was done in relaxation of the rules both as to
competitive examination and the promotions were given after
relaxing the quota rule, The court held that direct recruits

who were appointed by interview fall within the c¢lass of

direct recrujts"”. X

. 6/-




6.

6. - In Janardhéna'é case, it was observed that since
recruitment contrary to the Fecbgnised’mode of recruitment
under the réTevant rules wasvhéTd valid . in -Béchan Singh's
case, "it must follow as a corollary that the same emergehﬁy
conmpelled the Government to recruit by promotion engineers to
the post of AEE Class~I in excess of the quota by exercising
the power of relaxation and such recruitment ipso facto wou]d
“be valid. The promotees being va1id1y promoted as the quota
rule was relaxed, would become members of the Service,
Whether the vacancies were in the permanent strength or in
the temporary cadre 1is irrelevant because none of them is
reverted on the ground that no more vacancy is avéﬁ]ab]e".
The appellant and those similarly situated were recruited‘by
promotion during these ‘years in  excess of the quota as
provided in the rules. The recruitment having been done for
meeting the exigencies of service byvre1axing the rules,
including the quota rule, the promotion in excess of qudta
would be valid, Once the recruitmentAwas legal and valid,
there was no difference between the holders of permanent
posts and temporary posts'in so far as it related to all the
members of the servi;e. Persons recruited to tempdrary poéts

would be members of the Service.
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7. In Janardhana's case, the Supreme Court took note

of the fact that the quota rule was wholly relaxed between

1959 and 1969 to suit the - requirements of service and

observed that no effect can be given to the seniority rule

which wholTy interTinked with the quota rule and cannot exist

apart from it on its own strength. This was inplicit in the

senfority Tists prepared in 1963 and 1967-68 in respect of
Assistant‘Executive Engineers which were drawn up in
accordance with the principle that continuous officiation
determines the inter se sénﬁority. It was observed that the
‘aforesaid two seniority Tists were Tegal and valid and drawn
up on the basis of the principle which satisfﬁed the test of
articte 16 and that they must hold the field. The Supreme
Court further observed  that the 1974 seniority Tist was

1iable to be quashed on the following grounds:-

"The criteria on which 1974 seniority list is
founded are clearly illegal and invalid and this stems from
a misunderstanding and misinterpretation of the decision of
this Court in Rachan Singh's case. It also overlooks the
character of. the appointments made during the period 1959 to
1969, It treats valid appointments as of doubtful validity.
It pushes down persons validly appointed below thqse who were
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promotion given subsequent to ‘the date of the filing of the
petition in the High Court must be temporary and must abide
by the decision in this appeal. Therefore, consequent upon
the relief beiné given in this appeal, the promotions will
have to be readjusted and the case of the appellant and those
similarly situated will havé to be examined for being brought

on the panel for promotion™,

9, Some direct recruits through examination filed

review petitions in the Supreme Court which were dismissed

- (CMP Nos. 8727-31 of 1983 - Madanlal and Others ¥s. U.0.I.

and CHP Nos.  9856-61 of 1983 - 0.P. Kalsian & Others Vs.
Union of India). Contempt pet%tion filed 1in Janardhana's
case was also dismissed(CMP No.254§6 of 1984). Thus t%e
judgment of the Supreme Court in Janardhana's case is final

and binding.

10. a&n  important issue raised,AinA the Titigation
before us is whether promotion from the cadre of Assistant
Executive Engineer to Executive Engineer is on the principle
of seniority-cum-merit or on the principle of

merit-cum-seniority. 0<v/“
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AN | 18,

Broadly speaking, there are two methodé for
”}btion'known to servﬁce jurisprudence - selection ﬁethod
Fand non-selection  method.  The relative importance  of
seniority and merit would depend on the method specified in
the Recruitment Rules. -The relevant decisions of the Supreme

Court on the subject may be summed up as follows:~

iy In Sant Ram Sharma V¥s. State of Rajasthan, B&IR
1967 SC<191H, the Supreme Court observed that it is a well
established rule that opromotion to  selection grades or

selection posts is to be based primarily on merit and not on

seniority and that when the claim of off4cers to selection
posts is under  consideration, seniority  should not be
regarded except where the merit of the officers is judged to

be equal and no other criterion is, therefore, available.

(i1) In State of Mysore Vs. Syed Mehmood, 1968 SLR
333 at 335, the relevant rules provided for promotions to be
made by selection on the basﬁs of seniority-cum-merit. The

Supreme Court observed that selection will be on the basis of

senfority subject to fitness of the candidate to discharge

the duties of the post ffom among persons eligible for
promotion. It was further observed that "where the promotion
is based on seniority-cum-merit, the officer cannhot claim
promotion as - a matter of right by virtue of his senjority
alone. If he is found unfit td discharge the duties of the
higher post, he may be passed over and an officer juhiqr to

him may be promoted™. 67\/ 1

0111/—




L1,

(911) ) In Janki Prasad Parimoo Vs, JState of J&K,
1973(1) SCC 428 at 431, it was observed that "selection means
that the mén selected for promotion must be of merit. Where
promotion is by seniority, merit takes the second place but
when it is a selection, mérit takes the first place and it js
impTicit in such selection that the mah must not be just
average™,

(iv) In Unfon of India ¥s. M.L., Capoor, 1974 SCC(L&S
5 at 24-25, the Supreme Court has considered the meaning of
the service rule which stipulated thdt-tne selection for
inclusion in the select 1ist shall be based on merit and
suitabiTity in all respects with due regard to seniority. It
was observed that "what it means is that for inclusion in the
Tist, merit and suitabilTity in all respects should be the

governing consideration and that seniority should play only a

" secondary role. It s only when merit and suitability are

roughly equal that seniority will be a determining factor,
or, if it is not fairly possible to make an assessment inter
se of the merit and suitability of two eligible candidates

and come to a firm conclusion, senfority would tilt the

‘scale".

(v) | In State of Kerala Vs. N.M. Thomas, 1976
SCC(L&S) 227 at 252, the Supreme Court observed that "with
regard to promotion the normal principles are  either
merit-cum-seniority or seniority-cum-merit.
Senjority-cum-merit means that given the minimum necessary
merit requisite vfor efficiency of administration, the senior
though the less meritorious shall have prior%ty".

I~
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2.

(vi) In D.K. Mitra Vs. Union of India, 1985 SCC(L&S)
879, the Supreme Court upheld the validity of promotions made
on the basis of merit to the grade of Divisiona]l Medical
Officers. The rules were amended to provide promotion by
hon-selection method (i.e. -seniority-cum-suitability). It
was held that promotions and appointments made under the new
rules cannot affect promotions and éppointments already made

under the unamended rules.

(vii) In R.S. Dass Vs. Union of India, 1987(2) -SLJ
(SC) 55 at 63, the Supreme Court observed‘ that  "where
selection is made on merit alone for promotion to a higher
éervice,se]ection of an officer although junior in serv%cé in
praference to  his senicr does  not strictly amount to
- supersession, Where promotioh is made on the basis of
seniority the senior has preferential right - to promotion
against his juniors but where promotion is made on merit
alone, senior officer has no Tegal right to promotion and if
juniors to him are selected for promotion on merit the senior
officer 1is not Tegally superseded, When  merit is  the
criteria for the.se1ectﬁon amongst the members of the service
ho officer has legal right to be selected for promotion,
except that he has only right to be considered along with

L~
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(viii) In State Bank of India Vs. Mohd. Mynuddin, 1987

- SCC(L&S) 464, it was observed that “whenever promotion to a

higher bost is to be made on the basis of merit no officer
can claim promotion to the higher post as a matter of . right
by virtue of seniority alone with effect from the date on

which his juniors are promoted™.

(ix) In 5.8, Mathur Vs. Chief Justice of DeThi High
Cou}t, 1989 SCC(L&S) 183, it was observed ‘that  where
selection is to be based on merit, seniority can be taken as
a relevant factor for Timiting the zone of consideration
provided that thﬁs is not done 'so rigidly as to echude a
proper selection on merit being made. The  minimum
eligibility qualifications has to be kept distinct from the
zone of consideration and even if there are a large humber of
candidates who satisfy the minimum eVigibility requirement it
is not always required that they should be ihé]uded in  the

zone of consideration.

(x) The distinction between the method of promotion
by selection and of promotion on the basis of
' seﬁiority—cum—merﬁt has been noticed in the case of R.S.

Raghunaﬁh Vs. State of Karnataka, 1991(2) SCALE 808.

A~
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12, According to the relevant Recrui£ment Rules
notified in January, 1970, the post of Executive Engineer is
a "selection post". The applicants in some of these
applications ﬁﬁve referred to other organised Engineering
Services where the corresbondfng post in the senior Class I
scale is non-selection post. Even in the Surveyor cadre o%
MES, the post of Surveyor of Works which corresponds to that
of Executﬁve Engineer is  treated and  described as
"non-selection  post™. Thus according to  them, the
description of the post of Executive Engineer as "selection
post™ in MES was an erroneous departure from the normal
pattern of promotion in correspondﬁng- post of other
equivalent organised services. The responaents have argued
that any reference to other‘organised sérvﬁces as well as
Surveyor Cadre of MES either in mattér of duties or in ;atter
of promotion to the post of Executive Engineer has no bearing
on the case as prdmotions to the grade of Executive Ehgﬁneer
in MES are made on the basis of the statutory recruitment

rules which classify the post as a "selection post™.

13, The applicants have relied upon the submissions
made by the Department itself before the Estimates Committee
of Parliament to the effect that one of their chief aims is
to bring some parity in promotional prospects in the MES with

oA—
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15,

those prevailing in other Engineering Departments 1ike

Railways and the CPWD(Vide 25th Report Qf_‘the Estimates

“Committee, 1981-82). The Department had submitted a Cadre

‘Review proposal to theiGovernment in 1986-81 in which it was

stated that the post of Assistant Executive Engineer was

~—

functioha11y a trainﬁngvpost. According to the applicants,

this indicated that promotion to the hext higher grade f.e.
to the post of Executive Engineer was to be made on the basis

of senfority-cum-fitness.

14, As against the above, the respondents have.
contended that no decision had been taken by the Government

at that point of’tﬁme to make .the post of Executive Engineer

‘a non-selection post to be filled on the basis of senfority

on1y. They have‘ also denied that the post of Assistant

Executive Engineer has been accepted to be a training post.

15. " Another point urged by the applicants is that the

-

‘Third Pay Commission had.stated in Para 6 of Chapter XIV of

its report that the Jjunior grade in orgahised Engineering
Services serves as a training and preparatory period before

promotion to senior scale aftér five to six years. - According

‘to them, the above recommendation has been accepted by the

Government. In this context, they have re1iqu upon the

7

judgment\of'fhe Supréme Court in Purshottam Lal V¥s. Union of

India, AIR 1987 SC 1088. ox_ ..

R T



is. As agsinst the above. the respondents have stated

that the report of the Third Pay Commission doss pot contain

any recomnandation for msking the post of Executive Engineer

&

a8 non-selection post to be filled by sentoritv-cum-fFitness
and. therefore, the duestion of its accerntance does not
arise. According to them.Purnshottam [al's case 3is 1ot

applicable to the facts and circumstances of the case.

i7. . The wling in Janardhan

)]
77
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related to the breskdowm of the coote-rota rule and the

4]

snunciation of the principls that continncus officiation

guashed the sendority list deted 14.6.1974 and wupheld the

LQu

Tty of the senlority 1lists of 1952 an

o

valid 1387 /68. The

Supresne Court  Turther set aside and cuashed the penel for
orosotion in respect of 107 officers on the besis of the
sapiority list of 1974, As vegards promotions m_ade
subseguent to the filing of the petition in the High Court.
it was directed that the same would be spbiject to the
decision in Jenardhan's case and must  be readijusted by

drawing vp a fTresh penel for promotion keeping in view the

1882 and 19577588 senlority lists of Assistant Executive

v

Judment. The Supreme Coort did not specifically consider

o~
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however, superseded by rules notified on 9.7.91 entitled the
Indian Defence  Service of Engineers(Recruitment and
Conditions of Service)) Rules, 1991, according to which the
post of Executive Engineer is to be filled upto
the extent of sikty six 2/3 percent by promotion from thé
grade of Assistant Executive Engineers on non-selection basis

and of thirty three 1/3 percent from the grade of Assistant

Engineer on selection basis. The amended rules of 1991 shall

come into force on the date of their publication in the
official Gazettee which is 9.7.1991. 1In other words, the
amended rules are only prospective and not retrospective in
operation and would not govern the filling up of the
vacancies prior to 9.7.1991. That being so, the amehdment.of

the rules have no relevance to these applications before us.

19, hs observed above, in terms of Para 37 and 39 of
the judgment of the Supreme Court in Janardhana's case, any
promofﬁon given subsequent' to the date of filing of the
petition in the High Court in 1979 will have to be readjusted
andfthe.case of_Shri Janardhana and those éimiTar]y situated
will have to. be examined for being brought on the panel for
promotion, - & fresh panel for promotion will have to‘be drawn
up-consistent with the seniority Tist of 1963 ahd 1967 in
view of the fact that the Supreme Court had quashed the panel
for promotion dated 13.1.1975 of 162 officeré on the ground
that the same was drawn up on.the basis of the Jimpugned

seniority 1ist of 1974 which had also been quashed.

A—
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the question as to whether the promotion from Asstt,
Executive Engineer to Executive -Engﬁneer is to be on the
hasis of selection method or non-selTection method, though it
has made an observation in para 37 of the judgment that "it
was not disputed that promotion from the cadre of AEE to
Executive Engineer is on the principle  of  seniority
~cum-merit™, dpparently, the above observation was made
without regard to the the relevant recruitﬁent rules of 1970
dealing with  the selection method to be followed for
promotion from Assistant Executive Engineer to Executive

Engineer.

18, The respondents have mentioned in some of the
counter-affidavits filed by theﬁ that the method followed by
them for promotion to the post of Executive Engineer is
senﬁority*cum*mérﬁt in some paras and merit-cum-seniority in
some other paras. This is hardly relevant as the matter is
to be governed by the relevant recruithent rules. The
relevant recruitment rules of 1970 c1assifiéd’the post of
Executive Engineer as "Salection Post™. In view of this, we
are of the opinion that promotion made by adopting the
selection method4cannot be faujted on legal or conztitutional
grounds. During the hearing of these matters, our attention
was drawn to the recruitment rules for the post 6f Executive
Engineer notified on 13.6.86 which.again classify the post as

"selection Post™. The recruitment rules of 1986 were,
W
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20, We are, therefore, of the opinion that the action
of the respondents in reviewing the p}omotions made upto the
filing of the petition in the Karnataka High Court. and in
preparing fresh panels of promotions after such review and
subsequent periods was tru]? in implementation of  the
directions of the Supreme Court in Janérdhan‘s case.
Promotions made on the basis of fhe impugned seniority list
of 1974 had been quashed by the Supreme Court in Janhardhan's

case. Promotions made after the filing of the petitions in

the Karnataka High Court have been held to be subject to the

outcome in Janardhana's case. Therefore, the readjustment of
promotions, referred to iﬁ Janardhana's case,does  not
necessarily mean that those who have already been promoted
should not be disturbed in their existing positions in the
panel of promotion fegard1ess of the merit as adjudged by the
DPC on the basis of the seniority Tists of 1967/68. The
purport of the judgment in Janardhana's case is that the
entire exercise of making promotions to the post of Executive
Engineers should be undertaken afresh on the basis of the
1967/68 senfority Tist in the 1ight Qf the observations
contained in the judgment. Whether or not it would be fair
and just to revert those who had already been duly promoted
as Executive Engineers, after the lapse of a few years, while
drawing up fresh panels for promotion pursuant to  the
directions of the Supreme Court in Janardhana's case is an
entirely different matter, which will be considered later in
the course of this judgment.
D>

.28/



.20,
21. The DPCs %or 1976, 1977 and 1978 were held on thé
basis pf the seniority 1ist issued in June, 1974 which héd
been set aside and  quashed in  Janardhana's case.
Accordingly, Review DPCs for the original DPCs held in 1974,
1976, 1977‘and 1878 were held from 28th-May to 31st May, 1984
and 30th July to 6th August, 1984 in which those persons who
were eTigibTe as on the date of the meeting of original DPC
were considered. A1l the persons who were eligible at that
point of time as per the senfority 1ist upheTd by the Supreme
Court were considered. As a result’ thereof, revised panels
for promotion to the Grade of Executive Engineer in
replacement of the panels recommended by the original DPCs
held in the years 1974, 1976, 1977 and 1978 were issued.
These panels were recommended by the review DPQS on the basis
of the 1967/68 seniority Tfét which was held to be valid by

the Supreme Court.

22. ﬁPC for fi1ling up of the vacancies of 1979 and
1980 was held in June, 1985 on the basis of the seniority
1ist of 1967/68 circulated ~on 19.11.1984 after deletion of
such persons as had been promoted on the recommendation of
Review DPC.. The respondents have stated that there was no
need to make any additions to the seniority Tist qf 1967/68
at that stage because the zones of consideration for the

‘number of vacancies of 1979 and 1980 were fully covered by

that Tist. 0&_///
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23, DPC  for filling up the vacancies of 1981 to 1984
was held from 19th May to'22nd May, 1986 as a result of which
panel of 216 officers was pubTi;hed on 13th June,»1986. The
DPC had before 1t the seniority list circulated in 1985
containing additions to the seniority of 1967/68 in respect
of such officers as had joined service from 1969 onwards and

those Teft over from the said sehﬁqrity Tist after filling up

" the vacancies of 1979 and 1980 by the persons recommended by

the DPC heTd in June, 1985.

24. The Tribunal would not ordﬁnari1y interfere with
the proceedings 6f the DPC which'ﬁs chaired by a Member of
the UPSC, un1es§ there is evidence on record to indicate that
they were vitiated by unfairness or arbitrariness. There is

no such evidence on record in these applications before us.

25. . Some of the applicants have argued that according
to the recruitment rules of 1970, promotion fo the grade of
Executive Engineer 1is to be by a Group 'A’ DPC consisting of
(a) Chairman/Member of the UPSC (b) Joint Secretary (P&W),

Ministry of Defence  and (c) Ehgineer—in—thﬁefi In the

instant case, the Joint Secretary (P&W) did not attend.

Engineer-in-Chief also did not attend the meeting and in his

place one Maj. General J.P. Sharma attended the  meeting.
O
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Thus, the very constitution of the DPC was wholly illegal and

unsustainable. ‘Apart from this, the DPC did not sit for more
than 4 days . It purported to have scrutinised a Tlarge
number of confidential reports in such a short period,
leading to the inference that the scrutiny was made in a

mechanical manner.

26. The- respondents have denied the aforesaid
contentions and  allegations.  According to them, Joint
Secretary(P&W) "did not attend the meefing of tﬁe DPC but it
Was because of his other urgent preoccupation. Major General
J.P. Sharma who 'was officiating Engineer-in-Chief énd’ who
belonged to the MES attended the meeting. The DPC was
presided over }by a member of the UPSC and being experts in
the job, there was ﬁothing strange in doing the job- in 4
days.

27, In Union of India V¥s. Somasundaram, AIR 1988 SC
2255, the Supreme Court has upheld the validity of the O0ffice
Memorandum MNo.22011/6/76-Estt.D dated 38.12.76 fssued by the
Department of Personnel accordihg to which "the proceedings
of the Departmental Promofion Committee sha1T_ be legally
valid and can be operated upon notwithstanding the absence of
any of its members other than the Chairman provided that the
member was duly invited but he absented himself for one
reason or the other and there was no deliberate attempt to
exclude him from the deliberation of the DPC and provided
further that the 'majority of the members constitut%ng the

Departmental Promotion Committee are present in the meeting”.

‘fQ . 23/~
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28. From the relevant file of the respondents, we
‘have seen that though they had inﬁtié]]y informed the UPSC
that the Joint Secretary (P&W) and Lt. Gen. R.K, Dhawan,
Engineer-in-Chief would attend the meeting of the DPC to be
heTd from 19,5.1986 to 22.5.1986, the Jt. Secretary informed
on 19.5.86 that he was not attending the mneeting due to
preocéupatﬁon. bs regards Lt. Gen. Dhawan, the
Engineer-in-Chief's Branch informed the Ministry of Defence
on_16.5.1986 that he was required to proceed to Jaipur for
some urgent operational requirements and that Maj. - General
J.P. Sharma, O0Officiating Engineer-in-Chief would attend the

DPC.

29. In view of the above, the abgence of the Joint
Secretary(P&W) at the meetings of the DPC would not witiate
the proceedings. Major General Sharma who was officiating
Engineer-in-Chief and who helonged to the MES was not
incompetent to participate in the deliberations of the DPC.
As the majority of the Mémbers were present, we are of the
opinion that the proceedings of the ﬁPCs cannot be said to be

invalid or unconstitutional.

30. Some of the applicants have argued that relative
assessment was not on the basis of equality. While some have
been adjudged on their performance in the post of Assistant

Executive Engineer, some others 1ike the applicants have been

o~
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also adjudged‘ in the higher post of Executive Engineer. In
this ﬁontext, they have reWﬁed‘upon the judgment of the Full
Bench of this Tribunal dated 29.10.1991 in 0A 306/1990 and
cohnected matters - S.S. Sambus and Others ¥s. Union of
India and Others. In our opinion, the aforesaid decision of
thé Full Bench and other decisions cited before us are
distinguishable. In our opinion, where promotions are to‘be
made by selection method, as in the instant case, it is

entirely Teft to the DPC to make its own (iassification of
the officers being considered by  them for  promotion,

irrespective of the grading that may ;be shown in  the
confidential reports. It ds for the DPC to consider the

confidential reports>as a whole in this regard.

31. The applicants have stated that no superseséion
took place in the selection made in 1985 but there was large
scale supersessions in the sefection made in 1986, The
respondents have stated that selections in 1985 and 1986 were
made on £he basis of the samé selection method and that it
was a matter of chance that there were no supersessions in
the selection made in 1985. 1In our opinion, the proceedﬁngs
of the DPCs chaired by Member of the UPSC cannot be

fnva1ﬁdated on the ground alleged by the applicants.

32. There 7is, however, another aspect of the matter.
()\'//\‘
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Some of the applicants had been duly promoted to the grade of
Executive Engineer on the basis of the seniority which
existed at the relevant time and before the Suprame Court
delivered its judgment in Janardhana's case. These seniority
lists have been redrawn or updated in the. Tight of the
judgment of the Supreme Court in Janarahana‘s case. ‘In our
constdered obinion, justice and equity reduﬁre that
those who have already been promoted shall not be reverted
and they shall be accommodated in the grade of Executive
Engineer so as to protect the pay and allowances and the
increments drawn by them in the said grade. Their pay and
allowances, should be fixed accordingly. They would also bé
entitled to increments in  the grade of Executive- Engineer
from the respective dates of their initial appointment in the
grade of Executive Engineer. Their further promotions shall,
however, be mader on the basis of the seniority lists
prepared by the respondents pursuant to the judgment of the
Supreme Court in Janardhana's case and in accérdqnée with the
relevant recruitment rules.

X —
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33. ‘In the sbove background. we mavy consider OA
115371086 fiied by, Shri Vv.S8. Arora while working ag

Executive Engineer in Military Engineering Bervice (MES) in

the office of the Engincer-in-Chief under the Ministrvy of

Cefence. The arplicant has praved Tfor the fol lowing

raliafs:--

1. Issue appropriats order or orders. directions or
directions:—

{i) Declaring the promotion of the applicant to the

wost of Executive Engineer as made in the vesr 1970 as
recmlar and the said promotion is entitled to continne as
such and further entitled to all benefits 1like promotion.

seniority and further promotion:

{ii) further declaring that the post held by the
appiicant was not liable to he reconsidered by the DPCT which

was held in the vear 1985:

{1i3) directing the respondents that the service
rendered by the applicant in the post of Execntive Engineer
to be reqular  and thus countable for considering the

eligibility of the aspplicant for the post of Superintending

Engineer. 0(/
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{iv} T directing the respondents to consider the
applicant because he Tfalls within the eligibhility zone for
the vecancies of Supsrintending Engineer which are existing

in the vear 19885:

{v) . to declare that the assessment of the review DPCs

held in the yeér 1984 is totslly illegal and aribitrary:
fvi} directing the respondents to review the parel
prepared by the review DPC from the vear 1975 to 1984 after

excluding the incwbents of the survevor cadre:

{vii} declsre that the Assistant Survevor of works and
Burvevor of works are not eligible to be promoted to the post .

~

of Executive Engineer and Superintending Enginesr:

{viii} declaring that the Assistant Executive Engineer

who had opted for the survevor cadre cannot be considered for

the post of Executive Enginser: and

{ix} directing the respondents to reassess the
vacancies of Executive Engineer for the vear 1975 to the vesr
1085 and to review the promotions to the past of

Superintending Enginser:

£




{c) Pass such other and further orders as this
Hon'ble Tribunal deems fit and proper to pess in the

circumstances of the case to meel the ends of justice.

oy

4. The applicant was initially sppointed as
Assistant Executive Enginser as a direct recruit after
passing the Engineering Services Examinastion held by the UpsC
in 1956. He "was promoted to the post of Executive Engineer
on 30.07.1979 by a reoularly constituted peC. After the
Suprems Court deliverad its Judoment in Janardhana’s case. he;
was remularised with affect from 1981 b‘j. the DPC of
1886. oOn 27.01.1987. the Tribunal héard the lsamad counsel
for batﬁ parties on the question of interim relief. He had
praved that the respondents be restrained from msking
prmnotions to  the fuost‘of Superintending Engineer without
considering the applicant. The applicant had claimed that
the services rendered by him ét least from 1981 uptodate
should be countaed for determining whether he is qualified to
be considered for the post of Supa;intemiinq Engineer or not.
Without expressing final opinion, the Tribunal observed that
prima facie there' was no resson how his service from 1981
conld be ignored when the DPC tbmuq’h mesting in . 1985 had
salected ‘him‘ for appointment Trom the vesr 1981 and when in

fact he had been continuing as Executive Enginser from a much



eariier date  without any interruption. The Tribunal hald
that the OPC might mest and consider the applicant and all
such persons  similarly placsed along with others for making
promotions. Any promotions made on the recomrendations of the

DFC will be subiect to the result of the application.

Lt

5. . The ag;plicant has contended that he fulfilled the
condition of  five Yyaars continbous service in f_he grade of
Executive Engineer for promotion to . the _"oost of
" Buperintending Engineer. He has stated that certain' Surveyor
Assistants Grade-I who were promotéd to the post of Assistant
Survevor of wWorks in 1953 were shown :m the list of Assistant
Executive Enginears. Accor&iﬁq to him,. they could not be

shown in the list of Assistant Exaecutive Enginears since they
| belonged to different cadres, and the promotion channels for
the Enginser cadre and Surveyor cadre are also different.
They have been illegally promoted to the post of Executive
Engineer by the review DPCs held in the vear 1984 for the

vears 1975, 1978, 1977 and 1978..

35. During the hearing of the case. we have been

informed by the lesarned counsel for bhoth parties that the

applicant had been Drcmoﬁed to the post of Supe—rintendim

'
i

Engineer in 1989 subject to the outcome of _this application.
N
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37, The' respondents have = stated  in ﬁheir
comter-affidavit that the seniority list on the hasis of
which the applicant was promoted as Ex'ec—m:ive- Ez*:qineer in
1979 was quashed bv¥' the Supreme Court in Janardhana's case
and that his promotion was siso subject to court's ‘decision
in 8 number of writ petitions pending in the various courts
of the country. They have denied. that he has rendered

reqular service as Executive Engineer for 5 vears.

38. As maards the inclusion | of some Assistant
Survevors of Works in the 1list of Assistant Executive
Enginesers, the respondem;s have stated in | their
munter—affidavit that till ‘195«{. the Enginesr cadre and
Surveyor cadre were two different cadres and in 1954 they

were merged as one cadre upto the level of Assistant Survevor

of works in the emuivalent grade of Enginesr cadre of MES..

So those who were promoted as Assistant Survevor of wori;s in
1963 or bafore ontinued in the meryed cadre. Their names
bad been included in ‘the senio.rit‘_.»' list of Assistant
Executive Engineers poblished in 1983, the vélidity of which

has been upheld by the Suprame Court in -Janardhana’s csse.

-

whan de:remér tock place in 1980, they continued to hold the

a;jpain*anent in their cadre but when the review DPCs were held

they had to be oconsidered as in Engineer Cadre to which they

X ' ...l




originelly belonged s the time of original DPCs and then
only option was asked from them. Since the DPCs pertained to
periad prior to 1983, when the demercger had not taken place.

“their names were included in the consideration zone.

A
>

29, Wa sea no legal infirmity in the seniority lists
of 1984 and 1985 or 1';}13 pramotions made to the grade of
Executive Engineer on the basis of the said seniority lists.
In Janardhana's case, the l,Sux:«reme Court had c;uashed the 1974

seniority list of Assistant Everutive Engineers and panel of

107 officers issued on 13.1.1975 bhased on the said senjority

iist. The DPCs held in 1974, 1976, 1877 and 1978 hased on
the 1974 seniority list of Assistant Executive Engineers were
guashed by the Supreme Court in Janardhana’s case. In  view
of this. the respondents held review DP\":S on the basis of the
10£7-88 sanority list for the vesars 1974, 1975, 1977 and

1678, The adoption of the selection methed by the DPC was in

fi

accordance with the rslevant reocruitmant roles.

4. We alse do not see any illegality in the
incinsion of the names of some Assistant Survevors of Works

‘in the list of Assistant Executive Engineers In the facts

and clroumstances mentioned by the respondents in their

counter-affidavit. Ol/

IRRC V¥ £



[yl s}

.32,

41, In the conspectos of the Tacts and circomstances
of the case. we hold that the spplicant is not entitled to
the reliefs sought _b‘—g him, except to the  extent indicsted

in pars 37 shove.

32. The apolicant has worked as Execotive Engineer
from 3{1.{'}?.7(9 ~and he has been reqularised as such in  1986.
2 has been promotad to the post csf' Svperintending  Enginser
in 1980 pursuant to the interim order na&,sed by the Trilhmal.
In our opinion. he shaell bhe sccommodated in ?;he c_sraée of
Suparintending Qf:qirs@@r fe.r the purpose of protection of his
pay and allowsnces and increments drawn by him.  He would be
entitled to draw incraments in the grade of Executive

Engineer from  30.07.1979 and in the grade of Superintending
that &7

Enginear from the date of his promotion tqiqra&e in  1980.
His pay and allowsnces be Tixed on that basis, if this has
not already been done by the respondents. There will be no

order as to costs.

!
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