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JUDSEMENT

The spplicant, who is wurking as Upper Livision
Clerk (U.D.C;) in Resecrch & Analysis wWing (R&AY), Cabinet
Secretariat, has filed this appiiqation under Section 19
of the administrative Tribunels Act, 1985 in respect of
his grievance to the effect that liespondent No.2 hss
not cemplied with the rules psrtaining to general
principles of senicrity and quota system by rotaticn
of vacancies with effect from 2L.10.,1975, He has praved
foxr:
(1) a direction toc the respondents to follow
Government of India fules in decicing
‘'seniocrity;
(2) to strike down ss illegal and arbitrary /
‘premetions made after his representation;
. | (3) order the cue seniority as per rules to the
| applicant in the grade of UDG;
(4) order to consider the apglicant for the

cst ¢f ssistant as per rules; ard

Srotecticn ©f his pay and payment of arrears.

As an interim relief, he prayed for imnediate stay of

prometicn made after the applicaont’s

any further
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representation to the grade of Assistant; a direction
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to the respondents to put the applicant above those

‘promoted illegally, arbitrarily and in violation of

- rules and ncrms; and protecfion of the pay of the

applicant.

2. Hequest for the intérim reliefs pra&ed for was
rejected vide order dated 16,2.1987, subject, however,
to the re@arks that all ﬁrumotions will be subject to
theAQecision of this applicatioﬁ.'

3. - Relevant facts, in brief, are that the
applicant was récruited as a Lower Divisicn Clerk
(IDC) in RRAW on 24,7,1974, He qualified in thé
Limited Departmental Competitive Examination (UDCE)
for the pcst of U.D.C. held in July, 1982 und joined”
as U.D.C, on 14.3,1983, He first represented on
10.12,1984 regarding restructuring of his seaiority.
This was followed by representations and interviews
with the cfficers on 13.11.1985, 30.5.1986, 27.5.198%,
first week of October, 1986, 18.11.19867128_.11.86. He
was informed vide Hemo dated 25.11.1985 that the matter
was under examination and a 'decision will fcllow in
due course. In continuation.of this Memo, he was
informed vide Memo'déted 25,56.1985 that the guota
system ccmes into operation conly at the maintenance
stage and that he had already been informed about this
by Additional Secretafy (E), on 19.56.86 during perscnal
hearihg. Vide Meémcrandum dated‘l.8.86, he was informed
that his case regaerding fixaticn of seniority was
being reviewed in consultatizn with the Government

and he would be infoimed of the decision as scon as
the same is received. Vide Memorandum dated 3.9.86,
he was infcrmed that his application dated 27.6;86

had been seén by the Secretary and the same had been

referred to Cabinet Secretariat for their,decision,
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which was still awaited. ©On 27.,10.86, he was informed
that the matter was still under examination.
4. R&AW was formed by bifurcating the Intelligence
Bureau ( IB) in 3eptember, 1968, RRAY (Recruitment,
Cadre and Service) Rules, 1975 were notified on 21.10.75.
The applicant's case, in brief, is that the vacancies
in the grade of ULC are to be filled up from more than
oneé scurce and he should be allotted a slot for the

category from which he was promoted by following the

13

system of quots and rota rule in accordance with the
general principles of seniority laid down in the !Ministry
of Home Affairs Office Memorandum No.9/L1/55 EP3, dated.
22,12,1959 read with Rule 116 of ReAW (Recruitment, C.dre
and Service) nules, 1975 along with Schedule XIII thereof.
It is contended thet the same principle has bmen followed
in the matter of 3ection Officers who belong to the same
cadre and are joverned by the same Rules, but this is bein;
denied tu the dleiCdnt,.‘hLFﬂ is dlscrlqudtory and

violative of arti les L4 and 156 of the u_nsiltdtloﬂ. It

-/is further stated that on a reference made by Respondent

No.2 to Respondent No.l, Resgcondent No. L gave its opinicn
to Bespondent No,2 in favour of the applicant, buﬁ the
same has not been implemented by Respondent No.2, Responden
No.l is Union of India through Csbinet Secretary, Govt. of
of Indis and Respondent No.2 is the 5ecre£a;y, R,
Cabinet Secretariat. . It is also his contenticn that the
service to whiéh he. belonys ceme to be cunstituted on the
notification of the 1975 Rules (supra) on 21.10.1975.

5; The case of the respondenfs, in brief, is thst
the seniority and promction in the rank of UDC of the
applicant cannot be with effect from 21.10,75 and that
his seniority in the rank of UWC will have to be reckoned
on the basis of merit list of all incumbents 2s given in
the result of the LDCE, but the date of joining, namely,

14.3,1983 is materizl for the purpose of further benefits.
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Further, the quota system as envisaged under.Rule

1L6 read with schedule X1LI of the RRAW (RCSS) Hules,
L975 is to be yalid after the %nitial constitution
of the Cadre and the claim of the applicant to the
effect that quots system be adopted prior to that
date is misconceived and is refuted. It is admitted

in the counter-affidavit that seniority list was yet

‘to be notified, but the last promotee from the rank

of UJC to Assistant was appointed as UDC on 28.11.77,
while the applicynt was promoted as U.D.G. on 14,3,198
and, &s such, he could nét be in the zone of cénsidera.
tion for promotion et this stage. It is further
stated thst the epplicant's case cannot be compared
with the case of Section Ufricers, as before the
promulgation of the 1975>Ru1es, the seniority of
Section Ufficers who came from I, B, at the time of

bifurcation was determined in accordance with

Hecruitment dules apzlicable to them in I.B., as they

were recruited / prométed acccrding to those rules,
but the applicant ~as directly recruited as L.U.C,
in R&&W on 24.7.74 and his seniority has been

duly protected in that grade. as regards the
opinion of Respondent No.l, it is stated to be uns.exn

~

further examination,
O, #le have carefully perused the decuments on
record and have also heard the learned counsel for

' /
the parties.
Te - The Besearch & #Analysis Wing (hecfuitment,
Cadre and 3ervice) rules, 1975 (referred to as the
1975 Kules) came into force con 21lst Cctober, 1975,
These pertain-to various cadres under the organisation.
Relevant rules pertaining to secretarial, Ministerial
and Accuunits Cadre are conteined in Chapter XIIL

This cadre_ cumprises four sub-cadres, the deneral

Dy sinisterisl Cadre being one of these four. The

(CIE
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applicant belongs to this sub-cadre. There are four
posts in this sub—cédre, e.d., wection Cfficer, Assistan
Upper Division Clerk and Lower Uivision»Clerk. Hule
114 is about the iniitial constitution and sub-rule

(1) thereof states that'the initial constitution of the
3ecretarial, Ministerial and Accounts Czadre shall be
from such date as the Goverament may, by notificstion,
specify and 8s pruvided in suberules (2) tc (6).  The
Central Government specified 1,2,1983 ¢s the date of
initial constituticn for this C.dre, vide Notificetion
No.A=L2018 /2 /83-0(=1, dated 29th January, 1983. Sub-
rule (2) of Rule 114 provides that the permanent
directly recruited personnel serving in each grade

of each sub=cadre at the ccmmencement of these rules,
including those transferred .from Intelligence Bureau
to HRAW after the formatién of the latter but befcre
the commencenent of these rules, sh%ll be absorpbed perms
ﬁently in the grade equivalent to their substantive

gracdes on the date of absorption unless they are

“appointed in 2 substantive capacity to highexr grsdes

in accordance with sub-rules (4), (5) and (5). as
per sub-rule {3) of Rule Ll4, after making permsnent
appointment in the manner specified in sub-rule {2),
the Cuntrolling Authority shall constitute a Specia
delection Bosrd ceonsisting of three members nominated
by it for filling the vacsyncies both permznent and
temperary, in each grade of each sub-cadre. A4s per

sub=rule (4), the Board is to make selection from

amcngst (2) all directly recruited personnel who

were temporary or regularly officiating in each grade
including those transferred to the R&AW Wing from_the
I.B. after the formation.of the A& bubt before the
comnencement of these rules; and (b) the personnel
from other Government Department$ and Zervices serving

in the corresponding grades and those eligible for
Q__L-—i '
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appointment to the corresponding grades in accordance
with the provisions ¢f rule 115, preference be ing
given to the persvnnel slready on deputation to the
H8AW. As per sub-rule (5), the Board sHall prepare
a Select List of the personnel réferred to in suberule
{4) for sbsorpticn in e:zch grade of each sub=cadre and
arrange the names of the selected directly recruited
personnel infthe crder of senicrity and thereafter
place the names of the selected personnel from other
Departments and Services in the crder of their merit.

As per sub-rule (8), the permanent vacancies will be

filled from the Select List in the order in which

the names are included in the Select List,

8. Though the applicant had joined as L.uJ.C. in the
. J . ‘

]

ofganisa'ion of Respondent No.2 pefore the cﬂmmencemeht
of the 1975 Rules, yet he being not permanent in that
post on the relevant date, was not covere& by sube=rule
(2) ibid; his csse es L.i.C. would be covered by sub=rule
(4){a). He cculd not heve any claim for being considered
for zbsorption as per the initial constituticn of the
Service in regard to his post of U.D.C. because he was
appointed as L o.C, on 14.3,1983, i.e., after the |
date specified for initial constitution of the Service.
9. Rule 115 of the 1975 Rules deals with seniority.
Suberule (1) thereof provides tﬁat the seniority of the
personnel absorbed in_éach grade cf each sub=cadre

at its initisl constituticn shall be determined in the
menner specified in suberules (2) and (3). Sub-rule (2)
provides that the perscnnel whose seniority is governed .
by the crders which were in force immedistely before

the issuye of the Goverﬁment ¢f Indiz, Ministry of'Hcme
Affairs Gffice Memorandum dated 22.12.1959, shall continu
to retain their seniority in accordance with those orders
Sub=rule (3) provides that the psrscnnel whose seniority
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is governed by the orders contained in the Cffice
Memorsndum dated 22,12,1959 shall have their seniority
fixed on the basis of their cunfirmation in the
respective grades either oh abscrpticn in the E&AW
or in the uJepartment cr Service to which they belonged
immedisately befpre such abscrpticn, whichever is
earlier.

10. The appliéant is; thus, to be géverned in

the matter of seniority by provisions of sﬁb—rule (3)
of Hule 115 in respect of the post on which he has been
confirmed. His date of confirmetion on the post of
LoDoCo it aX XRXXXKXS a5 disclosed in his

representation dated 27.5.1986 is 1-2-1983 i.e.,

“the date of initial constitution of the Cadre,

11, fule 116 of the 1975 Rules desls with
maintenance of the Cadre and provides that after the
initial constitution of the various grades in the
Secretsrial, Ministerial snd accounts Cadre has been
cecmple ted, thé cadre shall pe msintained by appo intment
on prom.t ion, deputation, re-employment after retire-
ment and by direct recruitment in zccordance with the
provisions conteined in Scheduie XIIL, As per Schedule
KIII, the postscf U.D.G.are to be filled to the extent
of 75% by promotion and 25% by Limited Depafiéental
Competitive Examination, feiling both methods, by
deputation/re~employment. Hule 159 of the 1975 Rules
provides that the percentages prescribed for different
methods of appointment or for promotion from different
categorieé shall be calculated on the number of posts
in the grade. and not oun the number of vacincies arising
at any given time,

12, From the sbove provisions, it is clear bhevyond
any doubt that the wsinenznce stage of the cadre will

commence after the initisl constitution of the varicus

WCen
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grades of the c:dre nus phzen completed, This date has
been specif ied by Notificetion dated 29th January, 1983
(supra) as L.2.1983. Therefure, the maintenance stige
starts after l.2.;983 and not from 2L.10.1975 as contende
by the epplicant, Thg quota=-rota system for the posts
of U.b.C., so far as the applicant is concerned, .would
thus also stant after 1-2-1983 because the seniority
before the initial constitution of the service is to be

determined in accordance with Rule 115,

L3. The lezrned counsel for the applicant laid
great emphasis on the general principles of seniority
laid down in snnexure to the O.M. dated 22.12,1959,
It is éeen thot these'generjl principles do not
specifically touch cn the question of senlority

in csses where initial dite of constitution of

is different thsn the date of coming

(4]
3
<
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into force of the relevunt service rules. General

Principle 6 in the Q.M. dated 22.12.1959 desls with

Helative senicrity of Uirect hecryits 2nd Promotees!?
and ststes that the relative senicrity of divect
recrults end of promotees.shall be determined according
to the rotstion of vacancies between direct recruits
and promotees which shall be based on the quotas of
vacancles reserved for direct recruitment «nd oromct ion
respectively in the dHecruitment Bules. This general

principle may not be strictly applicable to the

)

)

(oF:

&

52 of the upplicunt before us inasmuch as there is
no direct recruitment to the gosts of U.li,Cy and the
guestion of rel.tive senicvrity of direct recruits 4nd
promotees does not =rise. &aven on the ground of

analogy, this cunnot supersede the specific provisions

e
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in the relevant Recruitment Rules, the relevant;

provisicns of which have already been discussed above,

Morecver, this general principle refers to rctation of

vacancies while in ‘accordance with Rule 159 of the 1975

Rules, it is the number of posts which is relevant and

‘not the number of vscancies. It may also be stated

that the organisation of Respondent No.2 is an orgdnisa=
tion to which all the general instructicns issued by the
Gov ernment do ﬁot automaticélly apply, @s is evident
from & perussl of the 1975 Rules.

14,  The learned counsel for the spplicant also
emphasised the point.of discrimination in the matter

of determination of seniority.with reference to the
grade of 3ection Officéﬁs, which admittedly belongs to
the same sub-cadre. We have slready stated above the

reply of the respondents in their counter-affidavit

on this point, sccording to which the seniority ofSection

Officers who came from L.B. at the time 6f bifurcetion
was determined in accordance with the Hecruitment Rules
applicable to them in I.B. &s they were recruited /
prometed acccrding to those rules. © S0 far as 'the
épplican£ is ccncerned, he was also recruited under the
I.B. nules &s he had been appointed as L.L.C. on

24,7.1974 before the promulgation of the 1975 Rules, but

. he was recruited in R&AW and not in L B. In reply to

the M.P. No.2443/1.989 filed by the epplicant, the
respondents have stated that "The seniority of the
petitioner has been drawn on the anology of the |
seniority of Section Officers.® As the seniority

list is admittedly.yeﬁ to be notified, the grievance

of the applicant in regdrd to determination cf senioTity
in acccrdance with thé 1975 Rules would appesar to be

premature. After the;seniority list is notified «nd

~ the spplicant, if-aggfieved; avails of the departmental

remedies, he would be free to agitate his grievance
Qv .
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in that regard before the Tribunsl if he feels aggrieved

at that stage as well, 4t this staege, it should suffice
to direct the respondents to fix the senicrity of the

applicant in accordance with the relevant rules, as

prayed for by the applicant in.this application.

fai

L3, ~»$ regards further promoction to the post of
Assistant, it will hueve to be governed by the final
seniority list for the pocsts of U.L.C., which is yet

to be notified. The reply cf the respondents shows that
the last promotee from the rank of U.D.C. to Assistant
was appointed as Uewoo. on 28,1L.77, while the applicant
was promoted as U.,L.C. with effect from 14.3.83. Thus,
prima-facle, the zpplicant dces nct appear at present

to have been Supersedediin the matter of promction to
the post éf Assistant. On the finalisation vf the
seniority list for the posts of U.u.l., if it is found that
a perscn junior to the applicant has been promoted as
Assistant, then the respcndents may have to convene a

fresh D.?P,C. for ﬁromotion to the post cf Assistent to
assess the sultability of the applicant for promotion

to the post of Assistant from the date his junicr in the
final seniority list wes so promoted. Till then, it is

not possible to strike down as illegal or arbitrery any
promot ion to the post ¢f Assistent mede after the
representation of the spplicant, as is prayed by the
applicant. The zapplicant has not made any such person

a party to this aspplication.

18, de would like to desl with two other points

raeised by the applicant. One relates to the opinion given
by Bespondent No.l itec Lespondent No.2. Accurding to the

applicant, this opinion favours the applicant and

D

Irespondent No.2 being subordinate to hespcondent No.l wes

of the view that

o©
{1

=
[45)

beund to implement that opinion. i

Q.
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it is on intérnal departmental metter and unless a
formel Government order is issued, such an advice giveh
by one Department to another or by one vfficer to another
in the hierarchy, cannot be made the basis of determina-
tion of legal rights of a Government servant.
17. The second point relates to certain alleged

deficiencies in the written statement filed on beholf

-0of the respondents., The applicant has contended that

the respondents have violated the provisions of the
rules as the verificstion of the ccunter—sffidevit
neither bears the dute on which it was signed, nor
the signatures of the .idvocate, nér any @uthority has
been filed ¢nbehalf of the respondents. The learned

counsel for the @pplicant relied in this connection

N

~on & decision ¢f the Allshabad Bench of the Central

Administretive Tribunal in the case of RAK RAKHA Vs,
. /
UNIN OF INDIA AND ANOTHER (A.T.H. 1988 (2) C.A. 365),

wherein it wes held that the replies should be filed b

~

respondents and in case it is not possible, the replies
pbe filed, signed and verified by perscns having'the
delegated powers or by senior office:s duly authorised,
and in the absence of such authorisation in writing,

the replies filed by 2ny inferior authority shculd nct be
accepted by the wregistry. The written stetement filed

on behalf of the respondents in the instant case shows
that it was filed through < ccunsel 2nd had been signed
by one ahri s$.K. <ethi, LUirector, Cabinet Secretarizt,
sovernment of India throush the idvocate. Further, the
verificaticn is shown to have been done at New Delhi.

The menth and yesr are m@ntioned but the date of the
month is not mentioned. The verification is also signed
py the sume officer, wnho ‘had signéd the written ststement.

A Director is higher than an Under Secretary. Every

Under Secretary and zbove of the Government of India has

Q‘L/v .

the
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general authority to sign and swear affidavits in
courts. de, therefcre, do not find much force in
this objection.

18. In reply to para 5 of il.P. No.2443/89
filed by the applicant, ﬁhe respondents have stated
as below; . =

“5. In reply to para 5 of the petition, it
is supmitted that on the basis of the note

+

dated 22.8.86 sought tc be made a part of the
petition oy the petiticner & decisicn has been
taken by the Uepsrtment that in view of the
peculiarity of Rule 159 of H&~xd (HC&3) Hules,
1975 which tywe of rule does not exist in
other ilinistries, the roster system cannot be
adopted .in this department snd that the seniority
will be independent of the maintenance of
roster Jnd would base on the chrecnology of
selecticn, those from earlier date of selection
being senicr to those from & later date of
-selection.®

The above contention of the resgondents does not

appear to be in accordance with the provisions of

Rule 159 of the 1975 Rules. ' The position in this

respect after the initial constitution of the Service

has to be governed by the provisionsAof dule 159 of

the 1975 RHules, unﬁil.at least the Rules are amended

in accordance with the law,

19, In view of the @buve discussion, the’application

is disposed of in terms of the fullowing directions: -

(1) The senicrity cf the spplicant in the

cadre of Lower Uivision Cierks as well
3s in the cadre of Upper Livision Clerks
will be fixed by the respondents in sccordsnc
with the Reseaxrch & Anﬁlysis_ﬂiﬁg (liecruitmen
Cadre and 3ervice) hules, 1975, within three
menths from the date of receipt of a copy

of this judgment by the respondents.,




(3)

If as a result of the action taked'above, the
applicant finds tﬁﬁt.he has been superseded

in the matter of promcticn to the post of
Assistant by any of his juniors in the seniority
list of UDeCos, he will be free to represent

to the respondeﬁts and his representation shall
be dispcsed of by the respondents by passing 2

speaking order,

i
O

r promction to the post of ﬁssistant to be

made hereafter, the applicant's case shall also
be ccnsidered if he is eligible for consideration
in @ccordance with his senlority and the relevent

instructicns in regard to the zone of ccnsiderae- -

tion.

20, . The parties shall bear their own costs.

- . yney \
Gormces L

(J.P. SHARMA) (r.C. JAN

Member(J) Member(4)



