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A W

JUDGEMENT

(of the Bench delivered by Hon'ble Shri P.K, Kartha,
Vice Chairman(J)) S

The applicants, who are working as Directors in the

Central Electricity Authority, which‘ is a statutory body
constituted under Section 3(1). of the Electricity (Supply)
Acti, 1948, filed this ‘application under Sectioﬂ 19 of the
Administrative Tribunals Act, 1985, on 11,12,1986 where~
in bésidés the Unién of India repfesented by Secretary,
MiniStry df Energy, Secretary, Départment of Pefsonnei &
Traininé, the Chaimen, Central Eiectricity Authority, the

( | they 2~
Chaimman, UPSC and the Chairman, Railway Board/have

impleaded respondent Nos. 6 to 40 who are the affected

respondents, The reliefs sought in the application

A



are the following:~-

(1) t& quash and strike down the decision by fespondent
Nos. L to 3 that the modified principles laid down for
‘determiﬁafibn of seniority in Governmeﬁt of India OM No.
?5014/2/AT—Estt.(D) datea 74201986 will have effect only

f rom 1.3.86 aﬁd that seniority determined'earlier will not

be revised (Anhexure—l, pages 138 to 144 of the Paper-Boék);
(ii) = to quash aﬁd strike down the séniority—lists of
A;sistantlDirector;/Deputy Directors/Direﬁtors issued by

the Department {including senioriﬁy lists at Annexures C, D;
E and F at péges 66 to 108 of theAPapef-Bobk) which have been
determined on the basis of the principles laid down in.the-
OM dated 22,12,1959; |

(iii) to quésh aéd strike down the seniority granted to
fespondeqt Nos, 6 t§ 40 above the applicants; and

(iv) to direct respondent Nos., 1 to 3 (a) to refix the
senlority of the applicants vis-a-vis respondeﬁt Nos., é to
40 in the grade of AsSistént Directors/Deputy Directors/
Directors on the basis of the modified principles laid
down in the OM No.12/5(1)/8l-Admn,l dated 13,5.1982
(Annexure=G, pages 109 to 11l of the Paper-BOOK) ahd.

OM dated 7.2.86: (b) to issﬁe fresh seniority lists

in the grades of Assistant DirectorfDeput& Directoxr/

Director on the basis of the modified principles laid

down in the OM dated 7.2.80 3and in accordance with the
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law laid dowﬁ by the Supreme Gourt of India; (c)-ﬁo‘grant the
applicants confirmation in the post of Assistant Directoxr/
Deputy Director/Director §n the basis of the revised .
seniority and with effect ffom a daté eariier than the
date on which respondent Nos. 6 to 40 have been confirmed
in the same post; (d) to grant the applicants further
promotioﬁs to the post of Deéuty Chief Ehgineerﬁshief
Engineer on the basis of the revised determination of
seniority; and (e) to grant the applicanté consequential
benefits by way 6f airears of pay and @llowances and other
due 5enéfits on the basis of the refixation of seniority
and due promotion-ahd confirmation on the basis of the
revised seniority-in the grades of Assistanf Directox/
Deputy Rirector/Director,

| v’
2. | The caserf the applicants in brgisf is as follows,
The Central Power Engineering (Group *A') Service (herein-
after referred to as the Sexvice) comprises the following
éroup 1A Engineering posts in the Central Electricity
Authority under the Miﬁistry of Energy:

uGrade | Scale of pay

(IIIxd Pay Commission)
1, Assistant Director/Asstt. " Rs.700=1300
Executive Engineer
2, Deputy DRirector/Executive ‘ Bs. 1100~1600
Engineer :
CR Directoxr/Superintending Rs.+ 1500-2000
Engineer(Ordinary Grade) : :
4, Director/Suptd. Engineer 25, 2000-2250
' (5election Grade)
5, - Deputy Chief Engineer 15, 2000~2250
6. Chief Engineer/Member | Rs. 2250-2500 .
Secretary (Level II) |
7. Chief Engineer/iember Rs « 2500~2750

Secretary (Level I)".
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CP The Central Powez;Engineéring-( Group ‘*A') Service

Rules; 1965 (hereinafter referred £o as' the 1965 Ruleg) deal .
with the Constitution of the Service (Annexure-A, pages 3l to
53 of the Paper=-Book). | |

4,  The applicants were recruited to the.Service'fhrough.v
the Combined Engineering‘ServiceéExamination cenducted

by th¢ UPFSC in Septembef, 1964, on the basis of advertisement
in April, 1964 and they joined the Gentral ﬁater and Power
Commissionnds Assistant Directors on varying dates during
Octbber—NOvembér, l965°n They were recommended by the UPFSC
for appéintment:as Assistant Director (Electrical and
Mechanical) in June, 1965;

S. Respondent Nos, 6 to 19 were recruited to fhe

Service fhrough.intérvie@ by UPSC and weré recommended

for appointment witﬁout any éxamination in April, 1965

oh Clésé.I Posts in Central Water énd.Powex'GommigSion

and they joined during May-June, 1965, In April, 1964, the
process of recruiﬁment.by UPSC had already-startea.

Out of respondent Nos.6 to 19, a large number were
departméntal ﬁanaidétes working a&s Technical Assistants/
Extra Assistant Directors., They were placed en bloc above
the applicents in the seniority lists issued on l.1,1966and
1,1,1969.

Oe - Respondent Nos, 20 to 40 were promoted as Assisﬁant
Directors, on the basis of seléCtion by the Departmental
Selection Committee by ﬁethod of departmental éncmotion.

They were given seniority from the years 1966, 1967 &nd 1968,

oL~ - -
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They have been granted seniority in the cadres of
Aésistant Director, Deputy Director and Director on
the basis of the quota=-rotation and carry forward of
vacancies,

Te The basic grievance of the appiicénts is that
.respondent Nos. & to 40 have been gfanted seniority
above the applicants illegally and contrary to the
l§55-Rules and on the badsis of the arbitrary and
unfair criteria laid down in the Office Memorandum
'issued by the Home Ministry oﬁ 22.L2.l959 which hés
been set aside by thé Govermment by its Office

~ Memoranda dated 18,5.1982 and 7.2;1986.W

8, The applicants preferred.representafions to
the reépondenﬁé against the wrong seniority assigned
to #hem.' Gopies of the representations dated 25.,4.69,
25.8.69, 28,2.70, 21.12,71 and 1.6.72 have been
anne#ed as Annexuré-B collectively, gggg pages &t .

| 54 to 65 of the Papgr—Book.' In thé Office Memorandum
 deted 18.5,82 issued by the Ministry-oflanergy,'it
has been clorified that the principle of rotation of
vacancies enuﬁciated in fhe Offiqé Memorahd&ﬁ dated
22nd December, 1959 is not applicable for determining
the inter se seniority of direct récruits vis~a=-vis
departmental promotées in the grade of Assistant
Director/Assistant Executive Engineer in the Electricity
Authority as the quotas of Lecruitment preécribed in

the Service Rules relates to the posts and not to the
Ov—
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vacancies, The last para éf the said OM léid down that
vseniority list of.officers in the grade of Assistant
Director/Assistant Executive Engineer may be revised and
»prepared in accgrdance with the principles of senpri@y
embodied in the preceding paragraph, However, no steps
were taken to revise the Seniority lists in view of their
stand that the principles laid dowﬁ in the said OM would be
applied only prospectively and that'no revision of fhe
existing seniority will be effected.

9. The‘applicants submitted repreSentations‘to tﬁe
respondents in thé matter, 'copies of which have bgen
anﬁexed as Annexure-H collectively at @ages 112-to 7137

of the Paper-Book., These representation; are dated
1.6.82, 28.6.82, 8.7.82, 13,7.62, 26.7.82, 2,8.82,
2.5.85 and 20.5.85,

10. By CM daﬁed 7.2.86, the Department of Personnel
and Traiﬁing modified the principles iaid down in the
Gw‘dated 22,12,59 in the light of the law léid dﬁwn in
the Supreme~Court in a catena of cases. The said QM laid
downAthat the orders contained therein shéli take effect
from Ist March, 1986 and that "Seniority alreédy'determined
in acdordance with the existing principles on the;date of

issue of these orders will not be reopened, In respect of

vacancies for which recruitment action hss already been

‘taken on the date of issue of these orders either by way

of direct recruitment or promotion, seniority will continue

to be determined in accordance with the principles in force

prior to the 'issue of this OMY%,

U~
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11, Theresfter, the applicants again submitted
representations to the authoritigs which have been
’énnexed‘as Anne;(ure—J collectively at pagles 145 to

158 ot fhe ?apebeook. Thesé répresentaﬁions are

dated 20.3.86, 19.6.86, 21,8.,86, 20.10.86 and 7,11,86.
12, . The applicants have al= annexed.as Annexure-K
%t pages 159-160 of the Paper-Book, a }ist of Deputy
Directors promoted as Directors atter the issue of the -
seniority list on 1.1,1986, These promotions wére algo
based on the seniority fixed on the principles of quofa-
rotation of-vacancies and carry forward of vacancies.
They have also annexed as Annexure-L at pages 161 to
. 163 of the Paper—Book, a §tatément giving the seniority
as on 1,11,1986 in the grade of Director/Superintending
ﬁngineer-(Elec, & Mech;) as Would obtain'on the basis of
'fresh'determination of seniority according to the
modified principles laid down in the Office Memoranda
dated 18,5.82 and 7,2.86. They have submitted that the
applicants and the re§pondents are holding the pbst of
Directors and that the revised determination'of séniority
will not adversely affect any one of the ?eSpondénts by way
of reversion, The only conséquence of the ieyised
detemination Sf inteér se seniérity_as‘claimed by them
would be thelchaﬁge in the position of seniority in the
grade of Director/SE (Elec & Mech).

13, - The Government respondents Ll to 5 have raised two

O



creliminery objections in regard to the maintainability

of the presenf applicatiqn. Their first preliminary
objection is tﬁat-tng pasie iSSue raised ip the présent
abplication_is substantially the same as in the writ
‘petitioh Nos,., 12482 to-lé485 of.1984 filed by Shri S.S.
vatri and three other Assistant Directors of the’Central
Electricity Authority against the Union of India andiothers
in the Supreme Court under Article 32 of the Consiitution,
‘,In the‘said writ petitions which are Still penaing in tne
Supreme Court, the petitioners.have raised the issue of the
alleged unfaeirness of a gysteﬁ of quotas, rotation of
vacancies and carry torward of vacancies on thejgasis

of Which diréﬁt recruits appoinied later than the
Departmental promotees are deemed to be ;enior;to the

saiq departmental promoteés. As tﬁe substantive question
raised iﬁ the instant application is the validiiy of ine
seniority of the applicants vis-é=-vis respondent Nbs; 6 to
40 in the grade of Assistant Director/Assistant Executive
Engineer and a Similarlmatter is 'subjudice. 1in thé

Supreme Court; it is not necessary for this Tribunalvto

go into thié question at this stage. The second
preliminary objection raised by them is thet the
application is barred by time ana not maintainable uhder
Section 21 ot the Administrative Tripunals Act, 1Y85. The
senioriiy list aé on i.l;l966 in the grade of Assistant
Director is Fnailenged by the applicants in the ihstant‘

case, They have sought %5 construct & current relevance

o~
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by challenging the prospective application ot the
Govt,. of Incia, Department of ?erSOnnel & Training
OM datea 7.2,1986, 1In this conﬁext, the respondents
have stated tﬁat‘although,in accordance with the
principles ;aid dowg in the OM dated 22.12,59 igsued

l ’
by the Ministry of Home Affairs, the inter se seniority-

of direct recruits ana promotees in the grade of
Assistant Director was peing deferﬁined on the basisv
ot ihe rotation of vacancies betﬁeen direct recruits
ana promotees, as per the'qﬁota ot vacancies reservea
tor ui;ect recruitment ana promotion respectively in
the Service Rules, the question of ﬁéterminétion-of
inter se seniority of direct recruits.vié-a-Vis
departmental'promotees in the grade of Assistanﬁ
Director was subséquently examined in consultation
with thé‘Depaftment of Personnel and Administrative
ﬁeforms. Accordingly, it was clarified in the OM
dated 18,5.82 issged by the Ministry of Energy

, .

that the principle of rotation of vacancies

enunciated in the QM dated 22,12,79 was not applicable

'in the case of seniority of Assistant Directors in

Central Electricity Authority &s the quotas of
recruitment prescribed in the Service Rules related
to the 'posts! éqd'not to the vacangies. The revised
principles of seniority indicated‘in the OM dgted

18.5.82 would be effective from 18,5.82. In the light
oL



of this_pdsition, the orders issued-by the Departmept
of Personnel and Training vide their OM dated 7.2.85
modifying tﬁe generél principles of seniority laid
down in the CM dated 22,12,59 are not relevant in this

case and as such, the present application which is

been ) :
purported to have/made against the aforesaid orders

dated 7.2.85 is not maintainable in so far as the
claims of the applicants are concerned, The resﬁondents

_have also pointed out tﬁat the applicants could have-tried_
to get themselves'impleaded as party to thé éase already
pencing in the Supreme Court, but they had chosen not to
do SO, | |
14, Sﬁbject to the.aforesaid preliminary objeétions,
the gﬁand of the respondenfslon the merits of the
contentions raised by the applicants may be éummarised
as_fol;ows:e
(1) The seniority of the applicants in the grade of
As;istant Director has been-Qetermined in accordance with
the relevant'ruies which were then being applied, namely,
the general prihciples of fixation of seniority as contained
in the Ministry of Home Affairs OM dated 22,12.1959.

- Promotions to ‘the grade of Deputy Director from the grade
of Asgistant Director are on the basis of seniority subject
to rejection of unfit, vide proviso?&pRﬁle 24(1) of the

promoted 9~
1965 Rules. Thus the seniority of officers/to the grade
of Deputy Director will havé the same order bf seniority as

in the grade of Assistant Director unless some persons are

byéassed for promotion due to being unfit etc. Promotion
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f rom the grade of Deputy Director to the grade of
Director of the Service is on the basis of merit

with due regard to seniority. Therefore, the seniority
in the grade of Director witl normally follow the
order in which selectlion is made for promoiion from the
lower grade, .As the seniority of the applicants vis-én
vis respondent Nos, & to 40 has been decided in accordance
with the rules, there has been no violation of any rule
or law applicable in this case,

(ii) The grade of BDirector/3uperintending Engineer
(selection grede) Ims since been abolished, although
fomal amendment ¢f the Service Rulss in this regard

is yef to be notified,

(iii) Respondent Nos. 8 to 17 and 19 were recruited
through ad ﬁgé advertisement by the UPSC as per the
provisions contained in the Service Hules: and
respondent MNos, 6, 7 and 18 were.promoted from the
lower grade of Exira Assistént Director, They have
denied that the recruitment on the basis of the
interview was outside the purview of the laid 'down
procedures. They have also denied the allegation

that such recruitment was malafide. According to

them, selection through ad hoc advertisement by the
UPSC in certain circumstances is very much pemissible
in accprdance with the provisions contained in Rules 17,
24{3) and 20(6) of the 1965 Rules., The seniority of
the concerned respondepts in the grade of Assistant

Director was determined on the basis of the Rules

O~
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in force at ?he relevant time, namély;_the>principles
léid down ;n the Ministry of Home Affairs OM dated
22.12.1959. R

(iv) The Central Power Engineering (Group\'A’)-Service
Bulés'enviéagéd filling up of posts according to)thg
percentages provideq,thérein. The inspruCtioné |
contained in the OM déted 22;12.1959 which refers to,
vacancies as well as the in;tructions contained in the
1OM daﬁed.7.2.86 i$sued‘by the Départment of Personnel

& Training/lightly modifging the instructions contained
in the OM dated-22;i2.l959 are not applicable to the

said Service. The said Service i; governed by the

i

separate instructions contained in the Department_of
Powers Oi dated 180;).'82. )
(v) The batch of:direct,reqruité through ad hoc
advertisément became available earlier and were
appointed in May-June, 1965 whereas the batch of
direct recruits. through the competitivelexamination
became ayailéble laﬁer and were apbointed in November-
" December, i955 and on lafer qates.. Therefore, thé
‘Satch‘of direct reéruits’through|gg hoc advertisement
was iightly assigned higher seniority., The recruitment
made through ad hoc advertisement by the UPSG in 1965
was within the framework &f the Rules,
15,  We have goné through the records of the case
carefully and4have heérd the,leérned couﬁsel of both

: _ \

‘parties. The seniority of the membersiof the Service
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in the grace ot Assistant Director had been determined
Home
on the basis of the principles 1aid cdown in the/Ministry's

OM dated 22.12,.39 upto 18.3.1982. The senicrity at the
higher level was alsc fixed on the basis of.the s§niority
fixed in the grade of Assistant ﬁirector, The first
seniority list of Assistant Directors wds prepared as on
1,1.1966, Anothe£~seniority list-of Assistant Difectors
as on iol.l969 had also been prepared., The applicants
had made representations against the aforesaid seniority
listsas they were then aggrieved by the.fixation of their
saniority i? the said lists. To our mind, they should
héve sought reliefAfrpm appropriate legal férum within

a reasonable time thereafter,

16, The applicants are seeking the revision of their
senioriéy in view of the Office Memorandum dated 18th
May, 1982 issued by the Department of Power and ot the
Office Memorandum issued by the Department of Personnel
and-Training on 7th February, 1986, The Officer Memo ra ndum
dated 7th February, 1986 clearly stipulates that the
instructions coﬁ£ained therein shall take.effect

from Ist March, 1986 and that the seniority already

fixed in accordance with the existing principles on the
date of issue of these instructions will not be reopened.

As regards the Office Memorandum dated 18th Mey, 1982,

the respondents have taken the stand that they had taken
S~
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a decision, that the inSf:uctions contained therein

shall be given effect to from 18th May, 1982, leaving

the inter se seniority of the officers in the grade

of Assistant Director as detemmined before the said

date undisturbed. Whiie it is true that in the last

para of the said‘Office Memorandum there is & stipulétion

that the seniority list of officers in the grade of'

Assistant Director/Assistent Executive Engineer

m2y be revised @nd prepared in accordance with the

priﬁciples of seniority embodied therein, there is no

the seniority of M

stipulation that/those who had been appointed as

Assistant Directors/Assistant Executive Engineers

as early a@s in 1966.and those who have been promoted
upto 18,5.1982%— :

thereafier/on the basis of their unrevised seniority

dre also required to be revised, Revision of seniority

of such persons will have the effect of unsettling

settled things foxr over 15 years and is bound to

and
create wconfusion/administrative difficulties, 1In the

circumstances, it will be reasonable to’hold that

the Office Memorandum dated 18.5,1982 will have only
prospective opéfation. As regards the Office Memorandum
dated 7.2.1986, there is a clear stipulation in the

last para that it shall take.effect from Ist March, 1986
and ﬁhat seniority already determined. in accordance with

the existing principles on the date of issue of these
0«/
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orders‘will not be reopened,
17, A Constitution Bench of the Supreme Court has held
in 5.5, Rathore Vs, State of Madhye Pradesh, ATR 1989(2)
s 335 that "the cause of action shall be taken to arise
nét from the date of the originai adverse order but on the
date,when the order of the higher authoriﬁy where a
statutory remedy is provided entertaining the appeal
or representations is made and where no such order is made,
though the remedy has been availed of, a six months period
‘ of & - of Y~
from the date of preferringfhe appeal or making/the
representation shall be taken to be the date when cause
of action shall be taken to have been first arisen., ¥We,
however, make it clear that this principle may not be
applicable when the remedy availed of has not been
provided‘by law. Repeated unsuccessful representations
not provided by law are not governed by this principle.
18, The Supreme Court further obsexved in the same
case that "in every such case, only the appecl or
representation proviced by law-is diéposed of, accrual
of cause of action shall first arise only when the higher
authority makesits order on appeal or representatiob
and where such order is not made on the exbiry of
six months from the date when the appeal was filed or
representation was made®, |
19, " In the aforesaid case, the Supreme Court was
referring to the position obtaining undex Section 21 of

~

the Administrative Tribunals Act, 1985. The position
Q/
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prior to the setting up éf this Tribunal mey 21s0
be‘mentionedg The doctrine of ~laches would have.
applied to the méintainability'of a writ petition

in the High Court in the event of such a petition
being.filed after inordinate delayfvide P,S, Sadasivaswamy
Vs, State'ofvTamilvNadu, 1978 ScC (L&S) 22; Gian Singh
Mann Vs. High Court of Punjab & Heryana, 1980 SCC (I&S)
527) « |

20, In KeR; Mudgal and Gthers Vs. R.P. Singh and
Others, 1986(2) SCALE 561, the Supreme Couit observed
that satisfactory service conditions postulate thdt
there should be no sense of uncertainty'amongstlthe
Govermment servants created by the writ petifion filed
after s;veral years, It was essential that any one

- who felt aggrieved by the seniority assigned t§ him,
should &pproach the Court as earLy as possible, as
otherwise in addition to the creation of a sense of
insecurity in the minds of the Government servents
there wouldlalso_be administrative complications and
difficulties° There are observations to the same
effect in Yashbir Singh & Others Vs, Union éf India

and Others, 1987(2) SCALE 371.

21. In the recent case of D,F. Sharme VSe Union

&)

¢ Tndia &nd Another, AIR 1989 SC 1071 at 1073, the

Supreme Court followed the observatieons made in
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Union of India Vs. M. savi vemma, AIR 1972 SC 670 at

page5675—676:-

" As the said Office Memoran@um has,f
except in certain cases with which wer?re_t
not concerned, applied the rule of seﬁ;orl Y
contzined in the Annexure thereto only to
employees appointed after the date of that

. Memorandum, there is no escdpe from the
conclusion that the seniority of Ganapathil
Kini 2nd Ravi Verimé, respondents, who were
appointed prior to December 22, 1959, wou@c
heve to be determined on the basis cf their
length of service in accordance with Cffice
memo randum dated June 22, 11949 and not on the
Basis of the date of their confirmation®,

e
22, In Sﬁ%ma's case, the Supreme Court observed
® +hat the same consideraticns apply equally to the case

before it, It Qas further observed that "the general
rule:. is if seniority is to be regulated in a particular
marner in a given period, it shall be givea effect to,
and shall not be varied ﬁo:disadvantage retrospectively",
23, In the light of tﬁe foreqgoing, we see merit in
the preliminafy objection raised by'the respondents
} that S

& : that in the instant case/ the application is barred
by time and is not ﬁaintainable under Section 21 of the
Administrative Tribundls Act,-l985{ e are not
impressed by the argument. of the applicants that
the revision of Seniority'as sought by them will not
advergely affect any one of the regpondents by way of
reversion and thaﬁ the only conseqﬁence of such
reyision would b; the change in the position of the
seniority in the grade of Director/SE(Elec and Mech).

ahat the applicents are seeking in the present application
O,
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i1s to review and revise the seniority determined in
1966, in the light of the Office Memoranda dated
18.5,1982 and 7.2, l986. In our opinion, there is

in law %
no juStificaﬁion[,o do sO.
24, In the conspectus of the facts and circumstances
of the case, we See no merit in the present applicetion

and the same is dismissed, The parties will bear their

own ccsts,
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