IN THE ChNTRAL ADHINISTHATIVE TRIBUNAL

WMDHHI_
Regn.No.OA 109/86, OA 108/86 ' Date of Decision 8387
0A llO/86 & OA 11;/86 : . ‘
OA lOQLBé !
Shrl MJP. Shingal . : ...Petitioner
'JS. : o
Union of india and others .« JRespondents
- Shri P,S. Dutt = L ...Petltloner
L ' Versus S _
Union of Inaia cthers S ...Respondents
0A 110/86. L |
ShriNRajmani i 7 ...Petitioner
: Versus . ‘ B
) Union of India ‘ o . . s.Respondents
A 111/86 o SR '
Shri S,K. Bhanot - o «s.Petitioner.
Versus - C
Union of Indlaandothers ' ’ ...ReSpondents

HMr. R.K. Kamal, Advocate in OA 109/86.

vFor Petitioners?: Mr. . Prabhakar Rao Advocate

For qespondents. Mr. M.L, Verma Advocate

CORAM: HON‘BLE HR JUSTICE J D, JAIN, VICE-CHAIRNAN .

HON'BLE MH BIBBAL NALI ADA,NTSTRAIlVE MEMBER
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JUDGMENT _-,‘-;"? (Judgment of. the Bench dellvered by

Mr._Justlce J. D Jainy, V.C )

The appllcants 1n all the above mentloned

- 0.As, seck to challenge the power of the uovernment of

India, respondent‘No 1 to enforce absorptlon of the :

applicants 1n Rall indla Technlcal and ccononlc Serv1ces .

- Limited \for short RITES) whlch 1s a Bubllc Sector

Undertaklng owned by the Government w1th retrospectlve

efiect and not from che date of the PreSLdentlal Ordel _

4

4 3 '
accordlng sanctlon for the/absorptlon from Rallways in 5

Respondent No._. Slnce the facts ln all these cases
are by and large 1dentlcal and common questlons of law o

are 1nvolved we have clubbed them together w1th a view

to dispose them of by a common Judgment.
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2, Shortly put, the facts giving rise to this appli-
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- cations are that the applicants in all:the above mentioned

0.As. joined Indian Railways as members of Indian Railway 'y

Service of Engineers’and they were promoted to senior-
ranks ih,due course of time. The Government established
a Public Sector'bndertaking styled as Rail India Technical | ?
and Economic Services Limited, respondent No.2 herein some :

time in the middle of 1974. The said undertaking needed ;

specially skilled persons for manning key positions therein. ;

'Accordingly, the senior Technical Officers including the

3§]} applicants herein were taken on deputation for a period
of three years, On the expiry of their original period
of deputation, the Government asked the applicants and o
other similarly placed officers to express their willingness/
'options as to whether they were interested in getting .r
absorbed in the undertaking on permanent basis. The
applicants expressedvtheirlwillingness for getting absorbed
in the undertaking on:various»dates as indicated below.
After a long time, the Ministry'of Railways (Railway Board)

communicated their decision to absorb’ the applicants in

RITES permanently,but in the meanwhile certaln changes

have occurred by way of liberalised pension and gratuity

e S e Sk, .

rules etc, which came into force with effect from 1.4,85,
The applicants and other 51mllarly placed officers;therefore
represented that they be. absorbed from a prospectlve date
i.,e., the date on wblch flnal orders were to be issued.
by the Government according sanction for theif absorption

" and not from retrospective effect as the same would cause

considerable financial loss and hardshib‘to them in view

of the liberalised pension and gratuity rules etc. which

had come into force in the meanwhile, However, the
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dated 1.9.84 (Annexure 'D').stating that the process -
of absorbing officers and staff in RITES which 1nvolved

‘~ing i
a change in the thirk/ of the Ministry on the fundamental

question of permanent staffing of the Company took - | ;
considerable timé, therefore, some officers had repre-
sented their abSdrption may be affected prospectively from i\

the date of approval by the Ministry, The RITES also

pointed out that thd#e w?s considerable. substance in

ihe said rcoyuest beéause the delay in absorption

was purely administrative and in case retrospective effect
”*‘ <\‘ was given to their absorption, they stood to_loose'
- ‘\ financially in the matter of their settlement of dues.

30, he requested for sp801a1 dispensation by extending

the period of deputation of the said officers uptil the

date of the llinistry's approval for their absorption.

6. On receipi of the decision of the Ministry

of Railways to absoﬁb hlm in RITES wie.f. T.7. 84, the
petitionar 1ep105en*%d v1de letter dated 3rd June, 1985
{Annexure 'C') that a long time having elapsed in

> between the exer0159 of optlon by him and the dec151on
of the Railway Boarq, th?fe was con51d°rable change in
the situation and 1n casé he was absorbed with retrOSpectlve
effect, he stood to:sufler considerable financial loss,
So he prayed that hﬂs ab§orption shquld be effective

1ly from the datesé the:terms and conditions and

the Fresidential apg;oval for his absorption were
conveyed to him, Iﬁjthe alternative, he requested for.

his repatriation to 'the Railways. However, the request

of the pelitiviicittnd-other officers who .had made simiiar

representations was turned down by the Ministry of

Railways (Annexure 'E' letter dated 16.8,85). on the
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ac¢vice of the Department of Personnel on the ground that
the date of their actual absorption would be the date of
completlon of the stlpulated perlod of deputatlon. it was

Y. 2

ponntod out that if the sald date was to be postponed
extended

tne officers would have to be treated on/deputation untll

the date of actual absorption which would be against the
Committee of the Cabinet. '

orders of the-‘ppomtment;/Deoartment of Personnel too regretted

that it was not p0531ble for them even to accede to their

request that in case théir request. ... for absorption was

not acceded to, they should be alldwed to be repatriated.

to the Railways since tbe option dnce exercised is'final

and it cannot-be withdrawn, Rot un-nerved by the said

letter, the petitioner made another représentation to fhe_

Government on 18,10,85{'also Annexure,'C'}reitefating his

earlier stand and req§e§ting for issue of extension of

his deputation till the?isgue df'foimal‘orders'by the éoard.

fie specifically pointe ‘%odtithat“in'the absence of the formal

orders he was unable to olear hlS dges from the Bailways _

and he opted for absorptlon on 28 1, 84 on: the understandlng

that formal absorption would be! done 1mmed1ately on completlon

of three years of deputatlon!perlodl However, vide Pre51dent1al

Order dated 11,11.85, the Government accorded sanctlon to”

the petitioner for permanent absorptlon in RITES in publlc

interest with effect frqm 7.7.84, The petltloner thereupon

made a last bid vide hlS letter dated 15,11,85 to get himself

absorbed from the date of the sanction and 1ssue of terms

and conditions and in %ge aliernatlve for his Iepatrlatlon

to the Railways., Falllng to get any response to the same, he

has come up with the prﬁsentiapplication.gThe petitioner

has inter alia cited certain instances in which deputation

period of some officer53was extended in order to enable

them to have the benefit of the liberalised pension rules,
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QA 108/86.

Shri P.S. Dutt the appllcant, exercised hls
option for permanent absorptlon in RITES on 8 8.84.

Vide letter dated 9.9.85 addressed to the Managing

Director, (RITES, the Ministry of Railways (Railway Board)

conveyed their apprqval for permanent absorption of the

petitioner and other similarly placed officers with

effect from the dates, they had completed three years

of deputation, The particulars of the said officers

in the rreserihad.farm were also called for. On receipt

)

of the said letter, the petltloner represented vide
his letter dated 18,10.85 that in view of the changed

policy of the Government and the Department of Personnel

having agreed to extend the period of deputation from

3 years to 5 years in the case of deputationiats who

were working on project oriented postg,his period of
deputation be enlarged by 5 years or till the date
of the issue of formal orders of his absorptlon by
the Board, whlchever was earller. However, his request
-for absorpticn from a prospective date waakturned down
vide letter dated 5 12, 85 (Annexure-&) and eventually

President's sanctlon was accorded vide order dated -

!

9.1.86 (Annexure-~I): for hlS absorptlon in RITES in
public interest w1th effect from 26.2.85, i.e., the date
on which he had .completed his stipulated period of

deputatlon. Hence%‘he has come up with this appllcation
challenging the validity of the,sald order.

. . ' >‘ .

Shri N.,Rajmani, the applicant in ihls case,
opted for permanenf’absorpiionﬂin RIT?S.oh'Zéﬁh November,
1983. He was on deputation with RITES with effect from

19,1.82 forxr a perioé of 3 years, However, vide his
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letter dated 14,6, 85 (Copy Annexure-C), he represented
that he be absorbed with effect from 1,4,85 so that
he could get beneflts of llberallsed pénsion rules,

As Stated above, the Chief'Mangger, BITES:?ZL%QAaddressed‘
a letter dated 1;9.84 to the éecretary of Ministry of
Railways' (Railway Board) requesting him for absorption

of the various officers in RITES from prospective dates

in view of the long delay on the part of ‘the Ministry

of Railways in communlcatlng thelr decision and the
changes which had occurred in the intervening period.
Lt was spe01f1cally,p01nted out that if retrospective
effect was given to their absorption, there will be
difficulty in the settlement of their dues. However, vide
latter cated 6.9.85 (Annexure-B) addressed %o the

ITES The
wdnaging Diroctor Llln'CLry of sailways (hailway Board)
intimated their approval of the petitioner for permanent
absorotlon in RITES wrth effect from.the date he had
completed nigqfhfégﬁyears of deputation, Eventually,
Fresidential Order wes issued on 9.1.86 according sanction
of the President to permanent absorption of the petitioner

in RITES in public interest Wee. f 19.1,85. Feeling “

dissatisfied, he has moved thls application,

OA 111/86 - ‘

Shri S.K. Bhanot the petitioner in this case,
exercised his optlon for permanent absorptlon in RITES
on 27th larci, 1983 qnd 1t was on 2lst Janudry, 1988 that
the .idnistry of narlvays conveyed their decision to
absorb him permanently in RITES with effect from 27, 7 83
(Copy Annexure-B). It was clarlfled that sanction giving

)] '
terns and conditions of hls absorptlon would issue in

i

due course., Jn the recelpt of the intimation, he represented
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vide Annexure-C dated 28,2.85 that his absorption
with retrospective effect of nearly one and a half
year would cause him heavy financial loss inasmuch
as llbnrallsed pen51on rules had come into foxrce
in the MLJHMHllG- S0, he prayed that hgngsorbed
with effect from 1.4,85 or from the date of the
issue of the sanction. whichever was later as it
was not known as to when the formal sanction was
likely to be isssed Vide another letter dated
29,3.85, he aﬂaln requestad the Ministry of Rallways
thatzlt was not p0551ble to -allow his absorption
at least from l.4.85, he be repatrlated.to the
Railways., As stated above, the RITES had already
written to U is effect on 1.9.84 (Annexure-D) to the
Secretary, Linistry of Railways (Failway Board).
The RITES again wrote to the Chairman, Railway Board
vide letter dateq l2th March 1985 that the representation
of Shri Dhanot be acceﬁted aq his absoxptlon w.e.f.
27,7483 would caqse him tremendous financial loss, | !
However, as stat%d above all the representations were
turned down by t%e Miﬁistry of Railways (Railway Board)
Lo consulitatoon with Lhe Lepartment of Personnel vide
letter cated 16.8.85 written by the RITES to the
petitioner Shri §hanot; Eventually, the Presidential ‘

ded in this case too on 11.11.85

v N .
sanction-wasusan

v

(4nnexure-I) fo;:ébsorption‘of‘the petitioner with

effact from 27,7,83 in RITES in public interest, .

Feeling aggrieved, he has filed this application,

: L}
T All these applications are resisted by the

respondent, Union of India, primarily on the ground

1
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that as per the policy of the Government, all the
applicants who were on deputation with RITES for
2 period of three years were absorbed from the
dates their respective terms ef deputation explred
and the proposal for the..'exten51onxof their term
of deputation beyond »ix the initial period of
deputation was not agreed to by the concerned
authority, In this context, they referred to O,M.
dated 26,2,.69 issued by the Bureau of Public
Enterprises, Department of Expenditure, Ministry |
of Finance (Annexure-I to. the counter) in which
the decision of the Government that, the officers
deputled to public enierpllaes should be asked to
exercise an option between the two alternatives of
(1) resignation ffom Government service and perma=-
nent absorption in the concerned public enterpriSe' and
(ii) reversion baﬂﬁ to’ the parent gadre, from the

date their period of deputatlon came to an end, was

extended beyond 3 years However,fhe reSpondents

clarified that the; Bureau of Public Enterprises

in their 0.i.. dated 22.9.72 (Copy Annexure-II)

explaired that the term of deputation of an offlcer
extended. -pulated

in publlc enterprises should not be[beyond the sti/tenure

and the option ordexs be implemented most strictly

and requests for.exten51on of deputatlon beyondthe
prescribed limit: under the ordeig u%g a rule, be turned
down by the admlnlstratlve mlnlstrles. However,
proposal for extension of the temm of deputation
beyond the maximum stipulated period should be

fully justified and would require prior orders

of the Goveremant. It was further explalned that

one of the conditions for absorption in publlc

e R 2
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sector undertaeking was that no further liberalisation
of pension rules decided upon by the Government

after permanent absorption of the Government Servant

(emphasis ours) in a Public Sector Undertaking would
be extended to him. The respondents however conceded
that in 1978 ~RITES and IRCON(another Public Sector
Undertaking”of the Government) found that if the
maxiﬁﬁm'%gﬁﬁféf3?ﬁthree years is observed in their
case they will not be able to utilise expertise
gained by Railway Officers on deputation with them
in their formative stages, Accordingly BPE was
approached to relax the conditions of maximum
deputation term of three years in case of Railway
Officers on deputation to RITES and IRCON.The PESB
agreed that in case of technical officers of Indian
Railways on deputation to RITES and IRCON they cbuld
be continued on deputatlon upto five years subJect

.

to Government approval

8, So, the stand of the respondent Uhlon of Indla,‘

precisely is thaT the|uovernment not hav1ng agreed

to extension of perlod of deputatlon in the case

of the applicants they had td be-absorbed from the -
dates their respectivé period of deputaiion céme'to

an end and the petltloners c%uld not make any grievance

of it. They further pointed out that 31nce by its

very nature an option enercised once is fxnal there

is no scope to ﬁllow any officer tat etur ;Vﬁ_

» v-lw Bk b

Rajilways after he has been flnally absorbed in the
RITES, o | . |

¢

9. The facts in all these cases are almost

identical to those in O.A. No.364/86 (Sh, J, Sharan

Vs. Union of India and others) in which we had an

occasion to discuss the entire gamut of relevant
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government 1nstruct10ns and the law on the subject at

*

con51derab1e length. Points in issue involved in the
too
said case[were 51milar. Hence we need not, go over the

whole span of controversy in these applications. So, for

the reasons recorded in J. Sharan case (supra), the

e -

Presidential Orders adverted to above would not have

P

retrospective effect being purely administrative in

P

nature, Indeed, no explanation for inordinate delay |
on the part of respondent No.l in according requisite
Ay sanction is forthcoming, Even otherwise the instant
cases appear to suffer from the vice of invidious

discrimination inasmuch as admittedly, the deputation !

period of some other persons, namely, Swt. Lalitha K,
Raman, 8hri P.R. Mallick and Shri G,C, Sharma etc.

was extended-in .arder to enable them to reap the

benefit of llberallsed pension rules,

e e g e

10, Consequentﬁy, we allow these applications and

S 5

set aside the aforesald Pre51dentlal Orders to the extent

they operate retrospectlvely. Je, therefore, dlrect that

e

the .applicants shall be deemed to have been absorbed

permanently in respondent No.2 with effect from the '

dates of Pre51dent1al Orders in their respective cases,

i.e., Shri ii.P. Shlngal and ShIl S.K. Bhanot w,e,f.,11,11,85 L
and Shri N. Ragmant and Shri P.S, Dutt w.e.f. 9,1.86, ¥
We further direct that the applicants shall be entitled £

to all the consequentlal benefits flowing from theix

v&

absorption by way of sa;ary and pension etc. However, we

ity v e afiy s

make no orcer as

( Birbal Nath ) o ( J.,p.Jain )
Administrative Member Vice-Jhairman
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