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JUDGME NT

This applicstion under section 19 of the

_administrative Tribunals Act, 1985, is directed against
order dated 28.8.1984 (at page 19 of the p'apér, book) and
seeks a tﬁeclaration in favour of the agpplicamt for getting
®all the benefits, pension, death;-cum-retirement gratuity
etc. after taking into consideration his Military service,
after his voluntary retirement as Upper Division Glerk
from the of fice of the Development Commissioner (Small
Scale Industry)® with gfféct from 31-3-1980 and a direction
to the respondent to give the above benefits as'a consequen
tial relief. |
2. Briefly stated, the facts of the case are as below:

! The gpplicant joined the service of the Indian
Army on 17.10.1944. He served there from 17.10.1944
to 19.4..'1946,and again from 14.7.48 to 25.4.53. Of the
above periocd, 30 days' ser‘vice does not qualify towards
civil pension;- the rest does (order dated 12th June,
198l at page 17 of the paper book). He joined the service
on a civil post in the Ministry of Industry, New Delhi on
29,7.53 and retired as Upper Division Clerk on 31.3.1980.

Before his volutary retirement, he opted to have his Army
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service counted towards civil pension-etc;, vide his
application dated 27.12.78 (page 10 of the paper book).
He was asked by Memorandum dated 17,11.1979 (page 11 of
the paper book) teo refund an amount of Rs.171.75 Paise |
which he had received towards service gratuity and war
gratuity at the time of his discharge from the Amy,. He
refunded the same on 12,11.1979 (page 12 of the paper
book)s In his application dated 1.1.1980, he stated

that he had completed 26 years of service on 29.7.79

and was thus entitled to seek voluatary retirement and
accordingly by giving three months notice with effect
from 1.1.80, he sought voluntary retlrement with effect
from 31.3.80.

3. The case of the applicant is that while sanctlon-
1ng him pensionary benefits opn his voluntary retirement,
his Military service has not been tsken into account ,
while it should have been’ added to his civil service as
‘the amount of gretuity received by him on discharge from
the Army had been refunded by him before his retirement
as directed by the respondent. He represented in this
regard and the Development Commissioner (Small Scale
Industries), (DC (SSI), for short) viﬁe his order dated
12,6198l had allowed him to count his past Military
service (minus 30 days of non=qualifying service) towards
civil pension / gratuity etc., but even then, in spite of
his representations, he was not allowed the benefit.
According to him, he is entitled to pension umder Rule

48 of the Central Civil Services (Pension) Rules, 1972
ard not under Rule 48-A of the Rules ibid. He continued
to repfesent, but it was only by Memorandum dated 28.8.1984
he was informed that his case was examined 1A censultation
'with the Department of Personnel & Administrative Reforms
that his request could not be acceded to "at this stage"
as he had ceased to be in Government service as on the

date of his applicetion umder reference, the retirement
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earlier sought by him under 48 A of the aforesaid

rules had already become effective." He semt a legal
notice on 25.12.1985, to which no reply was received.
Under legal advice, he filed a civil suit on 16.4.1986,
which was entertained and summons for 1.8,1986 were
issued to the respondent. The respondent sought adjourn-
ment for filing written statemenmt and the case was

fixed for 4.9.86., The case wés again adjourned'to
26.,11.86 when the respondent, instead of filing the
written st atement, took the objection that the matter was
not triable by the Civil Court. The Civil Court, by
order dated 26.11.1986 directed for returning of the
pléint and 6ther.papers to the applicant for presentation
before the Central Administrative Tribunal, Delhi on
4,12,1986. When he came to file the.papers received
,by'him from the Civii Court in the Tribunal, the office
of the Tribunai did not entertain the same and he was
asked to file an application in the prescribed form.

It took him some time to comply with the formalities.

He has, therefore, ésserted that he was bonafide prosecut-
ing his remedy before the Civil Court and if there is

any delay, there is sufficient cause for condoning the
~ sgne under Section 21 of fhe‘Administrative Tribunals
Act, 1985; even otherwise, he is covered under sub-
section (3) of Séction 21 of the Act ibids He has also
filéd an application for condonation of delay.

4.,  1In the counter=-affidavit, filed by the respondent,
the period of service put in by the applicant under the
‘Army in two spells(minus 30 days which was not qualifying)
and the?ié‘gi']\'rice put in by the applicant are not disputed.
Notice for voluntary retirement and the retirement of

the aspplicant in pursuance of that notice is also not in-
dispute. The plea taken is that whilﬁbiving notice for
‘voluntary retirement, the applicant knew that his request

for counting the element of Military service was still
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under consideration of the Government, but for reasons
known to him, he did not wait for the Government decision
and pressed his iequest for volumtary retirement, which-
was granted. It is further siated that it was only
after his retirement that the applicant came with a
revised option dated 21,4.82 to retire voluntarily under
Rule 48 (instead of Rule 48-A) of the CCs (Pensioh)
Rules. His representation was considered, but it could
not be accepted as the applicant had ceased to be in
Government sérvice‘on that date and his retirement had
alreédy become effective. The respondent has contested
' the application and has pleaded that the appllcant is
not entitled to the relief prayed for.

5. _ We have carefully perused the material on record
and also heard the learned counsel for the applicant.
None was present for the respondent. We, theretore,
decided to péss brders in this case on the basis of the
pleadings of the parties and the oral submission made
by the learned counsel for the applzcant.

6. It is not in dispute that the appllcant was
governed by the CCS (Pension): Rules, 1972, Rule 48

of the Rules ibid relates to retirement on completion

of 30 years' qualifylng service while Rule 48-A deals
with retirement on completion of 20 years! qualifying
service. The short point, therefore, which'fallé for
determination in this case is whether the voluntéry
retirement of the applicant is to be taken under Rule 48
or Rule 48—A of the Rules ibid and consequences

flowi ng therefrom, Inhe applicant's letter dated .
27.12.78 addressed to the DC (SSI), Nirman Bhavan, New
Delhi (at page 10 of the paper book) states as_ below: =

®T hereby opt to have my Army Service counted
towasrds my Civil Service for the benefit of length

of service & Pension etc. etce "
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The receipt of this letter has not been dispﬁted by
the respondent. It is also not disputed that he was
asked to retund the service gratuity and war gratuity
received by him at the time of his discharge and he
refunded the same not only before retirement, but
'before-gi&ingAnotice'of three months to Govermment to:
retire. The notice for voluntary retirement does not
at alllmention the Rule (48 or 48—A) under which he
sought voluntary retirement. The respohdent had issued
an order dated 12.6.1981 that the appllcant is allowed
to count his Military ser4i§§7iﬁr§$o Spells (minus 30
days of non-qua11fy1ng,serv1ce) towards civil pension
and gratuity etc. It is significant to note that this
order was issued after the apblicant had béeﬂ allowed
_to retire from service.

7 "Rule 19 of the Pension Rules iBid provides for
an option to a Government servant who is re-employed
in a-divil service or péét befo:e attaining the age of
superannuation and who, before such re-employmeng‘had
‘rendered military service after attaining the age of
eignteen years, on his confirmation in a ¢ivil service
of post, to 6pt either to continue to draw the militéry
pension or retain gratuity received on discharge from
military service or to cease to draW-hls pension and

and gratuity

refund the pensnoq/alreadydrawn. If he opts for the
latter, he is entitled to count his previous military
sérvicé as qualifying service. It is not thé case of
. the respondent that the applicant was asked, on his
confirmation in the civil post, to exercise his option
under Rule 19 of the Rules ibid, but the applicant either
did not exercise any option or he opted to retain

the gratuity recéived by him on discharge from the
. military service. In any case, if it had been so, he
would not havé been asked to refund the Army service
gratuity and the war gratuity, which the applicant
Qe |
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refunded. Sub-rule (5) of Rule 19 of the Pension Rules
ibid provides that when previous military service is
allowed to count as part of the service qualifying for
civil pension, the order shall be deemed to include the
condonation of interruption in'service, if any, in the
military service and between the military service and
civil services. Thus, the question of condonation‘of
idterruption is also taken care of. .

8. The respondent, in his reply, has not raised any
oﬁﬁection in regard to limitation. What he seems to
plead is the doctrine of estoppel, though it is not
specifically stated as such. Estoppel cannot operate
against law. If the appliéant-had completed 30 years

or more of service qualifying for pension, he is entitled
to pensionary benefitS on the basis of the service hé
‘actually ﬁut in and which qualifies for pension and his
voluntary retirement willihave to be taken as allowed
under Rule 48 of the Pension Rules ibid. The applicant
has been denied the benefit of his military service even
thoughAhe was entitled to the same~and allowed to count
it towards qualifying service for pension under oxder
dated 12.6.1981 and which, as already stated sbove, was
passed after the applicant had proceeded on retirement.
9% The impughed order in this case was passed on
28.8.1984, "The provisions of sub-section (2) of Section
2 éf the Admiﬁistfative Tribunals Act, 1985 are,'there-
fore, appliéable,'aﬁd the applicant should have approached
the Tribunal by 30.4.1986. The applicant has stated that
under legal advice, he filed a civil suit on 16.4;86,
which was returned'to him vide order dated 26,11,1986.
This application had been filed on 9.12.1986. We are
sétisfied that there are sufficient genuine grounds for
delay in filing the application and, therefore, we are
not inclined to reject this application on the ground

of limitation. However, we have kept these facts in view
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while granting the relief to the spplicant in the

subsequent paragraph.
10. In view of the foregoing discussipn,, the
application is allowed in terms of the directions
to the respondent to refix the retirement Benefit,s
admissible to the spplicant atter taking into .account
the two Spelis ‘of service put in by the applicant under
Army after deducting 30 days out of that service as
nonequalifying service. .However, the applicant will be
entitled to arrears on that account. only with effect
from 1.1 2’987. The revised mon-l:hly pension with the
admissible dearness relief on that account will be
payable with effect from 1.1.1987 i.e. » for the moath
of January, 1987 payable in February, 1987. Arrears on
this account as well as the arrears on account of
, difference in death-cum=-retirement: gratu:.ty/shal{ be
paid to the applicant within three months from the date
of receip:t of a copy of this order by the respondent.
We leave the parties to bear their own costs. _
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(J.pP. SHARMA) (p.cC. JAIN)
Member (J) Membe_r(A)



