IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI
'Regn.No.OA 109/86, OA 108/86 Date of Decision /8" 987
QA 110/86 & QA 111/86 -
0A 109/86
Shri M.P, Shingal ...Petitioner
Vs,
Union of india and others e s oieSpONndents
0A 108/86-
Shri P.S. Dutt _ “es.Petitioner
Versus
Union of India others .. .Bespondents
QA 110/86
ShriNRaimani "~ ...Petitioner
, Versus 4
Union of India .. .Respondents
QA 111/86
Shri S.K. Bhanot «eoretitioner
‘Versus
"Union of Indiaandothers .+ «Respondents

Mr. R.k, Kamal, Advocate in OA 109/86
For Petitioners: Mr. Y, Prabhakar Rao, Advocate

For Respondents: Mr. M.L. Vefma, Advocate

CORAM: HON'BLE KR. JUSTICE J.D. JAIN, VICE-CHAIRLAN
FON'BLE IR. BIRBAL NATH, ADMINISTRATIVE iEBER

JUDGEENT (Judgment of the Bench delivered by
Mr, Justice J.D., Jain, V.C.)

The applicants in all the above mentioned
0.As, seek fo Ehélieﬁge the power of the Government of
India, respondent No.l to enforce absorption of the
applicants in Rail India Technical and Economic Services
Limited (for short RITES) which is a Rublic Sector
Undertaking owned by theiGovernment, with retrospéctive
effect and not from the dqte of the Fresidential Oider
according sanction for thé?%bsorption from Railways in
Respondent lNo,.,2. Since the facts in ail these cases
are by and large identical and common questions of law
are'égﬁégﬁggikwe have clubbed them together with a view

ito}éisggsg thé@ﬁpf by a common. judgment,
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:x752..:21h: Shortly put _the facts glv1ng rise to this appll--'
ifcatlons are that the appllcants 1n all the above mentloned
ﬂ.;io As. 301ned Indlan Rallways as, members of Indlan Rallway
f:ﬁServ1ce of. Englneers and they were promoted to senior
;.ligranks 1n due course of tlme.:The Government establlshed l:'
d,:a Public. Sector Undertaklng styled as Ra11 Indla Technlcal )
,.;éli;?and Economlc Serv1ces lelted, respondent No 2 hereln some'
, tlme in the mlddle of 1974 The sa1d undertaklng needed
fb":SpeC1ally skllled persons for mannlng key p051tlons thereln.
géﬁrAccordlngly, the senlor Technlcal Offlcers 1nclud1ng the
j?hiappllcants hereln were taken on deputatlon for a perlod '
llhﬁof three years. On the explry of thelr orrglnal perlod
AVfaof deputatlon, the Government asked the appllcants and
'tie;other 51mllarly placed offlcers to express the1r W1lllngness/
"7{5'optlons as to whether they were 1nterested in gettlng A
'f? absorbed 1n the undertaking on permanent ba51s._fhe o
-yﬂf}appllcants expressed thelr w1111ngnessr£or gettlng absorbed
_‘tﬁg; in the undertaklng on varlous dates as 1nd1cated below.
'QE?J?)After a long trme the Mlnlstry of Rallways'(Rallway Board)

wcommunlcated their deC151on to" absorb the applrcants 1n

VR TES Permanently,but 1n the meanwhlle certaln changes -
‘&xn OCcurred by way of 11bera115ed pen51o “and gratulty

S rules etc. Wthh came’ 1nto force w1th effect from 1. 4 85.

‘ :’hrepresented that they be absorbed from a-prospectrve date
4, e., the date on whlch flnal orders were to be 1ssued -

riby the Government accordlng sanctron fbr thelr absorptlon

_ **fco”51der ble flnanc1al 1oss and hardshlp to them 1n v1ew

';}of;theillberalrsed pensron and gratuaty rules etc. whlch

; L?"rf‘‘,,i',_fhat:licome4:mto force 1n the meanwhlle. However, the 1 f;{:’;i-

‘;vhe appllcants and other 51m11arly plaCed offlcers therefore '

rom retrospectrve effect as the same would cause{*f"
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- separate appllcatlons uhder ‘Seétion 19 of ‘the’ Administrative

w1thdrawno
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Govefnmeninéld not “accede”’ to tneir'request and issued
" the Presidential'ordeigsanétioning their absorption from

‘ retrospec+1ve dates, namely, the dates on' Wthh their

spec1f1ed perlod of deputatwon was’ completed Even their

- request f01 repatrlatlon to the parene ‘department was

turned down on the plea that optlon ofice” exer01sed

i was flnal 1n 1ts very nature and as” such’ it could not

v '
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“"3; L Feellng aggrleved the appllcants have filed

Trlbunals Act questlonlng ‘the” legallty ‘and- ‘validity of

o the Pre51dent1al Orders in all these cases sanctioning

thelr absorptlon w1th reerOSpectlve effect,

T Tl

L

~

i - S
. ;" v r' r (

»r

4, Ne.may now ‘summarise. below the ‘facts of each

'%}case Wthh ‘have 3 bear1n9 on “the 'decfsion’ thereof.
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+:0A 109/86 - -

R A

.+ Tha appllcant Shrl MoPa Shlngal Was taken

on. -deputation by, RITES as .Group. General Manager with

'Lﬁ;xeffect from+6,7,8L. for a perlod of ‘three, years. He

; “.gxercised his option on 7,%,5&;?9795 absorbed perma-
t.-nently in RITES.-However, it was only vide letter

rcrdated: 2141485 i.ey,-after the lapse of about a year

. wrsithats they Ministry of Railway (Reilway Bogrd)-conveyed

[

AN T

-their. decision*te absorb him permanently in RITES
swithseffect, from 1. 7 4,.1.-., from the date -2 his
sdnitial term of. deputatlon had explred It was however ‘

clarlfleo that sanction g1v1ng terms and qondltlons

~-of their sbsorption woudld: 1ssue 1n due course.

It Was, de501te the fact that 1n the meanwhlle the

. Chief Manager of the RITES had written to the Secretary,

Ministry of Railways (Railway Board) vide letter .
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dated 1.9.84 (Annexure 'D') statlng that ihe process

of absorb;uw of flcers ano suaff 1n RIT:S Wthh 1nvolveo
. <ing. .

B a chenge in the tVanL of* ihe Mlnlstry on the fundamental

‘questlon of pernanene stafflng of “the Company took
_”.con51ce1aLle LLme, therefore, some o;flcexs had 1epre-
'Hseneeo tlelJ absorptlon may be affecteo prospectlvely from
“ the da_e of aoproval by the Jlnlstry. The PITES also
o p01nbed Ouu that ehele was consmoerable Substonce in

tbo salo recuest because the delay in absorptlon"”
—‘.—

was erely admlnlstratlve and in case retrospectlve effect

was glven to bkelr absorptlon they stood to loosei
:tiflnanCLally in the matter of thelr settlement of dues.
ASo, he reqbesreo f01 Spec1al dlspensatlon by extendlng
(“the perloc of depubatLon of the sald offlcers uptll the
date of Lue flnlstry's aoproval for Lhell absorptlon.
f6;“ﬁt‘”: On iecelpt of the dec15¢on of the ulnlstry
of Bailways to absorb hlm in PITES Wee . f. 7 7 84, the
:w‘petltloner represen ed v1de letter dated 3rd June, l985

R

: (Annexure-'C') that a lono tlme thlng elapsed 1n'w

i l

o between the exer01se of Optlon by hlm and the deClSlon

e ‘ £

‘of the Pallway Board theze was con51derable chanoe in

'v'the 51tuatlon and 1n CaSe he was absorbed w1th retrOSpectlve

/,.

“ '-ueffect he stood to suf;er con51derab1e flnanc1al loss.

‘iSo he prayeo that hlS absorptlon should be effectlve

;
£

. only from the dates, the terms and condltlons and
’ the Pre51dent1al approval for hlS absorptlon werel”
Q: conveyed to hlm. In the alternatlve, he requesteo for

B hlS repatrlatlon to the Rallways however, the request

“ of the peblbloner and other offlcers whoﬂhad made slmllar '

”'representat ons was turned down by the Mlnlstry of

-JMRallways (Annexure ‘E‘ letter oated 16 8 85) on the'
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~dv1ce or he Department o{ Personnel on the grouno that
the date OJ. tbelr actual absorptlon would be the date of
conpletlon of the stlpulateo perlod of deputatlon. It was
pownted out that 1f the sald date was to be postponed
:  wextended
the ofllcers WOJlO have to be treated on[depucatlon untll
the date of actual absorptlon whlch would be agawnst the
-Committee-of the Cabinet.

orders of +heﬁpp01ntments/Department of Personnel too regretted
that 1t was not possrble for them even to acceoe to thelr
o reocest ths t 1n case thelr request s for absorptlon was
'_ not acceded to, they]should be allowed to be repatrlated
< to the Rallways 51nce the optlon once exercrseo 1s flnal
".and 1t cannot be w1thdrawn. hot un—nerved by the sa1d

| letter, the petltloner made another representatlon to the

uovernment on 18 lO 85(also Annexure 'C')relteratlng his

* earlrer stand and 1equest1ng for 1ssae of exten51on of

. hlS deputatlon tlll the 1ssue of formal orders by the Board
| He soeclflcally p01nted out that 1n the absence of the formal
- orders he _was unable to clear hlS dues from the Rallways

. and he opted for absorptron on 28 l 84 on the understandlng

. that formal absorptlon would be done 1mmed1ately on completlon

<{y
/

of three years of deputatlon perlod however, v1de Pre51dent1al
'L Order dateo ll ll 85 the Government accorded sanctlon to
| the petltloner for permanent absorptlon in RIT:S 1n publlc
1nterest w1th effect fron 7 7 84 The petltloner thereupon
.made a last bld v1de hlS letter dated 15 ll 85 to get hlmself
absorbed from the date of the sanctlon and issue of terms .
and condltlons and 1n the alternatlve for hls repatrlatlon
t: to the Rallways Falllng to get any response to the same, he
has cone up w1th the present appllcatlon. The petltloner
has 1nter alla crted certaln 1nstances in Wthh deputatlon

perlod of some offlcers was extended in order to enable

them to have the beneflt_of the liberalised pension, rules,

ok et s - e A b e i bt 2



7 Vide letter dated 5.12. 8 (Annexure-E) a“d eve“t“ally

0A 108 86 7 o _
| Shr1 P o. Dutt the appllcant, exerc1sed hlS
,optlon for permanent absorptlon 1n RITEb on 8 8 84,

"”V1de letter dated 9.9. 85 addressed to the Managlng

”'“’Dlrector,tRITES the MlnlstrY Of RallwaYs (Rallway Board)

:"conveyed thelr approval for permanent absorptlon of the -
| petltloner and other srmllarly placed offlcers w1th
effect from the dates, they had completed three years

] of deputatlon. The partlculars of the sa1d offlcers

{ ”1n the prescrlbed form were also called for. On recelpt

:vof the sa1d letter,,the petltloner represented v1de y

“'"his ietter dated 18 lO 85 that 1n v1ew of the changed

Ffpollcy of the Government and the Department of Personnel
"'fhav1ng agreed to extend the perlod of deputatlon from '
_3 years to 5 years in the case of deputatlonlsts‘who
liwere worklng on progect orlented posts hlS perlod of
‘tdeputatlon be enlarged by 5 years or tlll the date

1fof the 1ssue of formal orders of hls absorptlon by
t:the Board whlchever was earller. However hls request '
“-for absorptlon from a prOSpectlve date was turned down |
”;?Pre51dent's sanctlon was accorded v1de order dated :

9.1.86 (Annexure-l) for hlS absorptlon in RITES 1n
public interest with effect from 26.2, 85, i e., fhe date

" on which ‘he “had completed hls stlpulated perlod of

- deputatlono Hence, he has come’ up ‘with thls appllcatlon

*5challeng1ng ‘the valldltY of the Sald order.'ti uj-:li“"
'“OA 110 86

Shr1 N RaJmanl, the appllcant 1n thls case,

”L{opted for permanent absorp‘tlon 1“ RITES on 24th November,.

>h1983 he was on deputat1on w1th RITES w1th effect from

- l9.l 82 for a perlod of 3 years. However v1de hlS f‘"

o Y
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lettel dated l4 6. 85 (Copy AnnexureAS), he represented

that he be absorbed w1th effect from l 4 85 so that

‘"he could get beneflts of llberallsed pen51on rules.

had-

'As stated above, the Chlef Manager, RITESI{also addressed

a letter oated 1. 9 84 to the Secretary of Mlnlstry of

;"Rallways (Rallway Board) requestlng h1m for absorptlon
:'of the varlous offlcers 1n RITES from prospectlve dates
lﬁlln v1ew of the long delay on the part of the ulnlstry
Jﬁof Rallways 1n communlcatlng thelr dec151on and the
Eﬁchanges whlch had occurred 1n the 1nterven1ng perlod
i-It was spec1f1cally p01nted out that 1f retrospectlve |
?effect was glven to thelr absorptlon, there w1ll ‘be |
”'dlfflculty in the settlement of thelr dues however, vide

:”:letter oateo 9 9 85 (Annexure—B) addressed to the

~RITES:The’

‘ wafmnaglng Dlrector,[MinlsbrY of Pallways (Rallway Board)

1nt1mated thelr approval of the petltloner for permanent

fabsorptlon in hITES w1th effect from the date he had-
.{completed hlS three years of deputatlon.‘Eventually,
;Pre51dentlal Order was 1ssued on /ol 86 aCCOIdan sanction

Yo The rre51dent to permanent absorpt1on °f the petrtloner
iﬁln RITHS in publlC 1nterest w.e. f l9 1, 85 Feellng

ﬁdlssatlsfled he has moved thls appllcatlon.A‘: )

R

Shrl S K. Bhanot the petltloner in this, case,

,;“_exer01sed hlS optlon for permanent absorptlon in. RITES

on 27th zarCu, 1983 .and it was on 2lst January, 1985 that

the Ministry of Hallways conveyed their dec151on to

. absorb hlm pernanently 1n RITES w1th effect from 27 7. 83
'&(Copy Annexure-B) It was Clarlfled that sanctlon glv1ng

:”.terms and conortlons of hlS absorptlon would 1ssue in

1y

'”'5due course " on the recelpt of the 1nt1mat10n, he represented
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v1de Annexure-c dated 23, 2 85 that hlS absorptlon
with retrosoectlve effect of nearly one and a8 half
year woulo cause hlm heavy flnanClal loss ‘inasmuch
. as llberallsed pensron rules had come 1nto force
1n the meanwhlle° So, he prayed that hengsorbed
w1th effect from l 4 85 or from the date of the
:1ssue of bhe sanctlon whlchever was later as it

was not known as to when the formal sanctlon was -

.llkely to be 1ssued Vlde another letter dated ~:

: J729 3. 85 he adaln requested the mlnlstry of Rallways

__”thatzlt was not posswble to allow hlS absorptlon > '

.oat ] leasr from l 4 85 he be repatrlated to the
l-_;Pallways. As stated above,]the PITCS had already

... ,written to thls effect on l 9 84 (Annexure-D) to the

éHSecre tary, xlnlstry of Rallways (Pallway Board)

.j{The RIT;S agaln wrote to the Chalrman, Rallway Board

. .yide letter eated thh March l985 that the representatlon-

' -?;o{ Shrl ohanot be accepted as hls absorptlon w.e.f,

27, 7 83 would cause h1m tremendous flnancral loss.

,,;Powever, as stateo above all the representatlons were

kR

‘ }ugg:turned down by the Mlnlstry of Pallways (Parlway Board)

ib

‘~~3N%1n consultatlon w1th the Department of Per50nnel vide

&-‘..letter ateo 16 8. 85 wrltten by the RITES to “the

-lpetltloner Shr1 Bhanot Eventually, the Pre51dent1al
sanctlon was accoroeo 1n thls case too on 11,11,85
» (Annexure I) for absorptlon of the petltloner w1th
B effect from 27 7 83 in RITES in publlc 1nterest. o

B Feellng aggrleved he has flleo thls appllcatlon.

L A

soa o Te o All these appllcatlons are re51sted by the '

. w{_responoent Unlon of Indla, prrmarlly on the ground
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that as per the pollcy of the uovernnent all the

alelConLS Wno ‘were on oeputatron with RITLS for

- 3 pellod 0r three yeors were absorbed from the

A}

dates thelr respectlve terms of deputatron explred

and the proposal for the.? eyten51on of their term

h of deputatlon beyond ifx the' 1n1t1al perloo of

deputatlon was not agreed to’ by the concerneo

authorlty.vln thls context, they referred 1o 0.l

oated 26.4 69 1ssued by the Bureau of Publlc

_ Enterprlses, Department of Expendlture; Mlnlstry

of Flnance (Annexure—I to the counter) ‘in which

the de0151on of the Government thot the offlcers

f deputed to publlc enterprlses should be asked to.

' exer01se an optlon between the’ two ‘glternatives of_

(1) re51gnat10n from Government serV1ce -and perma-

'4: nent absorptlon 1n the concerned publlc enterprlse' and

(11) rever51on back to the parent cadre, from the =

date thelr perlod of deputatlon cane to an end, was

;'crrculoteo. It was further stated 1n the said Memo

that the total perlod of deputatlon would not be -

“ extendeo beyond 3 years. However fhe respondents
;% clarlfled that the Bureau of Publlc Enterprlses

AArln thelr O 1. dated 29 9.72 (Copy'Annexure-II)

explalredthat the term of depUtatlon of an offlcer
. extended:; . =pulated

a 1n publlc enterprlses should not be[beyond the str[tenure

) and the optlon orders be 1mplemented most s+rlctly

L and reouests for extensron of deputatron beyondthe

s$hquld,
prescr:bed llmlt under the orders4 as a rule be,. tuvned

down by the adm1n15trat1Ve mlnlstrles. However,‘f,'

proposal for exten51on of the ‘term of deputatlon ;*‘
" beyond the maximum stlpulated perlod should be N
fully Justlfled and would requ1re prior orders

of the . uovernnent. It was further explalned that

orie of the condltlons for absorptlon in publlc

e S e o R
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sector undertaklng was thct no further llberallsatlon
_ of pen51on rules de01deo upon by the oovernment

after permanent absorptlon of the Government Servant

, (emphasrs ours) in a Publac uector Undertoklng would
‘ be extended to hlm. The respondents however conceded
_that in 1978 RITES and IPCON(another Publlc Sector

‘Undertaklnd of the Government) found that if the .

Ly

maxrmum tenure of three years is observed in their

e ke

case they w1ll not be able to utlllse expertlse
. - )

- lgalned by Rallway Offlcers on deputatlon w1th them

;iln thelr rormatlve stages. Accordlngly BPE was
:;yuapproacheo to relax the condltlons of max1mum

| deputatlon term of three years 1n case of Rallway

qufflcers on deputatlon to RITES and IBCON The PESB
‘;jagreed that 1n case of technlcal offlcers of Indian

N’Rallways on deputatlon to hITES and IRCON they cbuld

be contlnued on deputatlon upto flve years subJect
-"”to GOVernment approv&l IR o -~
.\3€“ . So, the stand of the respondent Uhlon of India,

N'Mprec1sely 1s that the uovernment not hav1ng agreed

K\;,Wto extensron of perlod of deputatron 1n the casel

'»«._\

N of the appllcants they had to be absorbed from the
my}dates thelr reSpectrve perlod of deputatlon came to

an end anc the petltloners could not make any grievance.

J

of 1t They further p01nted out that 51nce by its

JUp T

”»very nature an optlon enercrsed once ‘is flnal there

;Lls no scope to allow any offlcer to return to the

Rallways after he has been flnally absorbed in the

& - SR

| RITES. _
9, The facts in all these cases are almost

,lﬁldentlcal to those in 0. A No 364/86 (Sh, J Sharan

| :KVs, Unlon of India and others) in Wthh ‘we had an

occasion to discuss ‘the entire gamut of relevant.
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| :-governnent 1nstruct10ns and the law on the subject at
”con51derable length Pornts 1n 1ssue 1nvolved in the
:-sald casgzgere'slmllar. Hence we need not go over the
whole span of controversy 1n these appllcatlons. So for
| the reasons recorded in J. Sharan case (supra), the
‘Pre51dent1al Orders aoverted to above woulo not have
'fretrospectlve effect be1ng purely admlnlstratlve in
| nature. Indeed no explanatlon for 1nordvnate delay
55 » ;‘iifon the part of reSponoent No l in accordlng requisite
| ".sanctlon is forthcomlng. Even otherw1se the instant
{ :i%cases appear to suffer from the vice of 1nV1d10us
-fidrscrlmlnatlon 1nasmuch as admlttedly, the deputatlon .
'_perlod of sone other persons, namely, Smt Lalitha K,
;;Raman Bhrl P R Malllck and Shr1 G C Sharma etc,
“iwas extended 1n order to enable them to reap the

lr beneflt of llberallsed pensron rules,'-~;

10, | Conseouently, we allow these appllcatlons and
. set aslde the aforesard Pre51dent1al Orders to the extent
!they operate retrospectlvely. We therefore, direct that
jthe appllcants shall be deemed to have been absorbed

. permanently 1n respondent No 2 w1th effect from the

TUEGR L vl -

L iﬁdates of Presrdentlal Orders in thelr respectlve cases,
.'i;:;r e.,_Shrl L.P Shlngal and Shr1 S K. Bhanot wW,e,f. 11,11, 85
b __ _and Shrl N Ragmanl and Shrl P. s. Dutt wee, . 9.1.86,
‘;_: Ne further dlrect that the appllcants shall be entitled

| to all the consequentlal beneflts flow1ng from their

_ absorptlon by way of salary and penS1on etc. However, we

L —

PN

make no order as 0 costs. e
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