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B«S,SEKHONS

Departmental enguiry under Rule 9 of ths
‘Railuay 3srvants(Discipline & Appeal)Rules,1968 was
conducted against the Applicant in respsct of the

following articies of charges-

Te That Shei P.C.Gautayy Asstt.Guard, was
responsible for unauthorised absence on 1.8.83 by
failing to work his proper link train
39 UP ex Tundlia to Delhi, |

2, That, Shri P.C.Gautam was responsibls for
foreging the documents and charging forged.
running allowance by 39 UP ex TOL to Qelhi on
148,83 although he had not worked 39 UP,

3. That Shri P.C.Gaytam was responsible for
conésaling his ashsence on 1,8.83 and for making
forged signature on Asstt.Guards ' rostar on
the day after 1.8.83,

by That Shri P.C.Gautam was responsibla for
absenting himself on 2,8.83 & 3.8.83 by way of fail.
ing to turn up to work 11 UP ax CNB to DLI
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as. psr his appearance on roster of Tundla for
fraudulently charging running allouance right
from CNB to DLI,

Se That Shri P.C.Gauktam was responsibls for
 travelling by 13 UP ex TOL to DLI on 1,8.83
without authority to travel,

At the time of initiatian of the enquiry, the Rﬁplicant
was hblding the post of Asstt. Guérd.SGall Rs,225«308s
The'lnquiry Offi-car held the charges proved. After
receipt of the report of the Inquiry Officer, the
disciplinary authority vide its order dated Juna 18,1984 .
(copy Annexure-1) imposed the penalty of reduction in
rank. Alplicant was reverted to ths post of Leverman,
Grade=11 in Scale of Rs, 210-270 permanently for 5 years
with immadiate‘effect. The disciplinéry authority awarded
the af oresaid penalty after agreeing with the findings
6F_the Inquiry Officer and holding the Aaplicant guilty
of tha charges lévellmd‘against him. Applicaﬁt's

appeal ués rejsctad by the aﬂpollate'authority vide

order dated April 9,1985(copy Annoxure 2), The
Fpplicant thoruaFtor preférred a révision, which has

also since bean rejscted.

2;‘ The salient gr0unds upon which the Applicant

has 1mpugned the order made by the disciplinary authority
ars that the Inquxry Officer, who also acted as dxsclolinary
.authority was biased agaist him; he was not given a

show cause notice and reasonable opportunityj there has
been violation of the principles of natural justicae,

| equity and fair play; the impugned order has been mads
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without aﬁplication of mind; hs does not know English
and his requsst for Hindi version of the charge-shest

was not grantad and ths disciplinary authorlty himsalr

cannot act as Inquiry Officer.

-3, Apart from the plea of limitation, tha

respondents have contested the Anlication on merits.

Ré per the defenca set cut in-thse counter, Applicant

~ had been granted reasonable ooportunity of defending

himéelf; thsvdisciplinary adﬁhoriﬁy is competant to

Act as Inquiry'UFFicar«unddr the Rulas; the 1mpugnad
orders are juét and warranted on the basis of the record;
the statement of thg Aoplicant that he Boes.not knouw
English isiShiteélie; Applican£ had been glven full
copportunity to defend hié case and was offerred the
facility of defence halper alsd.. The rsvision preferred'
by the Aoplicant is also statad td have siﬁcs been

decided vide ordar-&atad 11-i1-85. The pdnishmént

imposed on the Ajolicant is stated to be proportionats

to tﬁa'graVity of the chargas proved against him.

4o 'Wa have heard the arguments addressed by the

learned counsel for the partlasand have perused the -

:relcvant racords.

S \ During the courss of érguments, the learned

counsel for the Ajrplicant launchaed a foupr-fold attack

_ against the impugned orders. The follouwing grounds wers

stressed by the learned counsel for the Aroligant:

i) Applicant was not afforded a reasonzble
‘gaoortunity for defendingtg%mself. There has
besn thus a violation of/principlas of natural
justice as also of Article 311 of the
Constitution, ' -
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ii) The inquiring authority = as also ths disciplinary
authority had contrawvened the Rules as the
Apnlicant had not been furnished with a copy .
of the Pindings of the Inquiry Officer alonguith
the enquiry raport,

iii) The disciplinary authority, who was biased
' against the Applicant could not act as inquirlng

authority and it is a case of tha disciplinary
authority acting both as a prosecutor and as a
judge ¢ Tha lesarned counsel also added that

the Applicant had preferred complaints against
ths disciplinafy authority, wvho was actuated

by mala fides,

iv) The quantum of punishment is too excassive and
,disprOportionata to ths alleged lapsses, .
6e A faint attempt was also made by the learned
'counsel to assail the findings of thé Inquiry Officer,
The lzarned counsel for the respondents countered by
stating that reasopable opoortunity had been granted to
the Appliéant, who optad not to participate further
in the enquiry. It was also submitted by the learnad
counsel for the reospondents that the Applicant is
convarsant uzth tha English language and notuithstanding
the aforosaid, he was Furnishad with a Hindi version
OF tha charge=shaat. It was further submitted by the
learnsd counsel for the respondents that under the’
Rules, ths disciplinary authority is bound to
act as Inquiry Officer also. - The allegations of
mala fide against ths discipdinary authozity are baseless;
the disciplinary authority was nevsr actuated by any
mala fides against ths Ajplicant while conducting the
enquiry or making tha-iMpugned order., According to the
learnad counsel, the quantum of punishment cannot bs
regarded as excessive or disproportionate and that it is

not a casa of a'pr053¢utor acting as a judge. The laarned
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counsel alsc questionad the right of the Applicant
. to ask the Tribunal to reappraise the evidaence and

to substituta the findings recordad by tha inguiring

AN

authority. - . ,

74 R bare perusal of ths ordar made by the
anpellate authority (Annaxure R-7) ravaals that the
aforesaid ord.- has not bsen made in conformity

with th§ provisions of Rule 22(2) of the Rules,

The appellate authority aléo did not grant a personal
hearing to tha Adplicant. In view thsreof, the order
made by the appellate authority is hit by the dictum of

the Supréme Court in 'Ram Chander v. Union of India:

AIR 1986 SC 1173. Ths following observations made
by the Supreme Court in para 24 of the judgment in

"Ram Chander *(supra) are instructive in this bshalf:=

#Such being the legal position, it is of utmost
importanse aftesr ths Forty-Second Amandment as
intorpratiqf“by the majority in Tulsirem Patasl's
cass that the Appallate Authority must not only
give a hearing to the Govarnment servant concerned
‘but also pass a reasoned order dealing with

ths contentions raised by him in the appeal,

We wish to emphasizs that reasonsd decisions

by tribunals, such as the Railway Board in the
present case, will prométa public confidénce

in the administrative process. An objective
consideration is possible only if ths delinquent
servant is heard and given a chance to satisfy
the Authority regarding the final crders that
may be passed omn his appsal, Consideratiené

T

of faireplay and justice also require that
such a personal hearing should bes given!

In vieu of the order we propose to make, we are
advisedly not expressing any opinieon on the merits



- or demerits of the rival contentions put foruapd
by the learned counsel for the parties, lest any

expression of opinion on our parﬁ should prejudicse

either party's case.

éa The proper order to be made in the facts

and circumstances of this case and which uetﬁaréby‘makc'
is to_remit ths case to- ths aﬁpollato authority

with the directions that the appellate authority shall
pass a fresh order on the appeal of the Asplicant ’

in accordance with law and aft@r affording an opportunity
of perscpnal hearing to tho'Aoplicant. Accordingly,

the order dated 9=4-85(Annaxure A<g) méd§ by the'appollate
authority as also the order dated 1=11=85(R=10) mads

by the revisional authority are hereby quashsd.

The appellate authority is diracted to pass a reasoned.
order in accordance with law uithin a period of three
months from teday. if is scarcely necessary to add

that tﬁa'appollato adthority shall also consider éﬁch
other greunds ‘as are raised by the parties during the
course of hearinge No order as tuv cests. ' ,

{0 «K «Chekravarty) - (8.5.Sekhon)
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