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JUDGEMENT'

This is an application filed under Section 19

of the Administrative Tribunals Act, 1985 by the

applicants in a representative capacity, representing

the interests of the promotee officers belonging to the

Customs Appraisers Service Class II,' challenging

the Circular No.A,2301l/l/86-AD.Il(A)dated the

22nd May,' 1986 issued by the Ministry of Finance

(Department of Revenue),"' Government of India, regardirg

"Promotion of Appraisers of Customs to the Indian

Customs and Central Excise Service, Group A- Principles

regarding" and praying for quashing the "All India
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Combined List of Appraisers" circul<?ted along with

the said letter and for a direction to respondents to

prepare a fresh seniority list on the basis of length

of service and in accordance with the lav;^ quashing the

promotion of respondents No.6 to 26 to the post of

Assistant Collector of Customs and Central Excisej

for a direction to the respondents to promote the

applicants to the post of Assistant Collector of Customs

and for a further direction to the respondents to give

the benefit of revised seniority v.-ith retrospective

effect/

2» The applicants had earlier moved the Hon*ble

Supreme Court of India under Article 32 of the

Constitution of India for redressal of their grievances.

The Supreme Court, vide its order dated 28th October,'

1986. allov^ed the writ petition to be withdrawn

with liberty to move the Central Administrative

.'Jf. Tribunal^^ In its order dated 28th October, 1986,' the

Supreme Court also observed that **fhere is no basis

for the submission that the Administrative Tribunal

has no authority to entertain the petitions in a

representative capacity".

3. Although lengthy arguments have been advanced

on behalf of the applicants and the respondents

comprising not only the parties in the Original

Aioplication but many others, whose applications for

being impleaded were alloived by the Tribunal, the

short point for determination in this case is v/hether

the " All India Combined List of Appraisers vdth



effect from 15th September, 1970(Birect Recruits

and Prcmotees in the ratio l:l)" circulated with the

letter dated the 22nd May, 1986 by the Ministry of

Finance(Department of Revenue), Government of India,

is valid and can stand judicial scrutiny in the light of

various judicial pronouncemeftts, rules and administrative

instructions issued by the Government from time to time.

4. This All India Combined List of Appraisers

is based on an amalgamation of two lists of direct

recruits and promotees- the former according to their

inter-se ranking determined by the Union Public Service

Commission and the latter according to continuous length

of service in the grade and then integrating the two lists

a 66mbinsd All India list by rotating the officers in

the two lists in the ratio of 1:1,

5. For a proper appreciation of the various

contentions raised in this case, we have to go a little

into the past history and a few judicial pronouncements
t

pertaining to this service. As far'back as 1936,'

an order was passed by the Central Board of Revenue

which laid dov/n that recruitment to the Customs

Appraisers Service would be from two sources, i,e,,

50 per cent by promotion, 25 per cent directly from

experts and 25 per cent by means of a competitive

examination or selection by the Public Service

Commission. It was also said in the order that

those percentages would be the maximum and the

Collectors of Customs would not be bound to recruit upto

'4:



the maximum particularly in the case of recruitment by

promotion. It v./as in 1961 that for the. first time,

statutory rules under the proviso to Article 309

of the Constitution were framed called 'The Customs

Appraisers* Service, Class-II Recruitment Rules, 1961",

Rules 3 8. 4 of the said Rules, ^^tiich prescribe the

method of recruitment are in the following termss

"Rule-3

Recruitment to the Service shall be made by any of

the follovdng metliods:-

a) By competitive examination in India in accordance

with Part-Ill of these rules,

b) By promotion in accordance with part IV of these

rules.

c) By transfer of an officer in Govt.Service

in accordance with part V of these rules,

d) By direct recruitment by selection otherv^ise than

by competitive examination in accordance with part VI

of these rules,

Rule'-4

a) No appointment shall be made to the service

or to any post borne on the cadre of the service

by any method not specified in Rule~3,

b) Subject to the provisions of Sub-rule(a) the

Board shall determine ih e method or methods

of recruitment to be employed for the purpose of

filling-in particular vacancies, in the service, as

A
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raay be required to be filled during any particular

period and the number o£ candidates to be recruited

by each method,

(c) The percentage of posts to be filled by direct

recruitment by competitive examination or by

selection otherwise than by competitive examination

shall not be less than 50 per cent of the total cadre

of Appraisers. The remaining posts may be filled by

any other method mention in rule-S."

6, On 31st July, 1963| the Bombay Custom House

issued a circular conveying the decision of the.BoaixJ

of Central Excise 8. Customs that " the position vdth

regard to the Appraisers confirmed earlier than 15-8-1947

is not to be disturbed and that the seniority of direct

recruits vis-a-vis promotees in the ratio of 1:1 should

be worked out from the 15t^ugust,1947 only and a fresh

seniority list drawn up on this basis," In pursuance of

the said circular, a seniority list was also drawn up by

the Bombay Custom House, This seniority list was

challenged by the promotee Appraisers in the Supreme

Court under Article 32 of the Constitution, The

Supreme Court disposed of this petition by holding that

The order of the Board of .P63 on the basis of which

the impugned seniority list of Appraiser^ has-been

prepared clearly lays down that * the principle of /

determination of seniority of the direct recruits and

the promotees inter se in the prescribed ratio of 1:1

should be worked out', "

(Mervyn Continho v. Collector of Customs, Bombay-
AIR 1967 S.C, 52),

\A
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7. Whereas in Mervyn Continho and others' v.

Collector of Customs, Bombay and others referred to above,
the Supreme Court held valid the seniority of Appraisers

determined on the basis of rotation of direct recruits

and promotees in the ratio of 1:1 on the clear assupiption

that appointments Irad been made to the cadre of Appraisers 50^

by promotion and ^0% by direct recruitment, they at the same time

quashed the seniority list of Principal Appraisers on

the ground that » The source of recruitment of Principal

Appraisers is one, namely, from the grade of Appraisers.

There is, therefore, no question of any quota being

reserved from two sources in their cases. The

rotational system cannot, therefore, apply when there

is only one source of recruitment and not two sources of

recruitment. In a case, therefore, where there is only

one source of recruitment, the norraal rule will apply,

namely, that a person promoted to a higher grade gets

his seniority in that grade according to the date of
/

promotion subject always to his being found fit and

being confirmed in the higher grade after the period of

probation is over." (para 8). The Supreme Court also held that

" The present method by which the respondent puts a

direct recruit from the grade of Appraiser, though he is

promoted later, above a promotee who is promoted to the grade of

Principal Appraiser on an. earlier date clearly denies

equality of opportunity where the grade of Principal

Appraiser has only one source of recruitment, namely,

from the grade of Appraisers, In such a case the

seniority in the grade of Principal Appraisers must be

determined according to the date of continuous appointment

in that grade irrespective of whether the person

promoted to that t|rade from the Appraisers' grade is a

direct recruit or a, promotee." (Para 8)^
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8, The grade of Principal Appraiser, which was a

Group's* post and:promotions to which were made on

regional basis by;!the respective Custom Houses, was

abolished on 14.9i'1970 and the Appraisers became

eligible for promotion directly to the post of Assistant

Collector of Customs^ a Group 'A* post ''in the Indian Customs
li

and Central Excise Service. The principles for preparation
j

of an all-India list of Appraisers were decided by the

Ministiry of Finanpe, Department of Revenue & Insurance,

vide their circular F.No.A 230il/2/71-Ad,IIA, dated

28,2«i973, In the said circular, the following principles

were laid down for the preparation of the all-India list
ll-

of Appraisers for^ the purpose of their consideration for
,1

promotion to the Class I Service:-

(i) Direct recruitment Appraisers belonging to
' il

thijee different cadres were arranged in
i

the| order of their ranking in the select

list prepared by the UPSC, This was done

taking into consideration that direct
i

reqlruitment is made on all India basis',
I'l
t ' ^

(ii)Th^ names of promotee Appraisers belonging

to :the different cadres were so placed in
ii

the all-India list of direct recruits that
J

th^ir relative seniority vis-a-vis the
'!

diirect recruits as obtaining in the

respective cadres to which the promotees

and the direct recruits belong to the year was

maintained. •

(iii) In Icase where more than one promotee officer

belonging to different cadres got placement

between two direct recruits, names of such

-2



. -8-

promotees were arranged in the order of

their length of continuous service as

Appraiser.

The basic principle followed for preparing all-India
/

list was that ipter^se seniority of Appraisers in the

particular region cadre was maintained. However, as

per this list, some promotee Appraisers belonging to

Bombay Custom House cadre became junior to the promotee

Appraisers of Calcutta and Madras Custom Houses cadres

who were promoted, from later dates. The seniority list

prepared,on this principle was challenged before the

Bombay High Court by two promotee Appraisers of Bombay

Custom House vide Writ Petition No.2699/72. The Bombay

High Court vide its judgement dated ,^th October, 1979

set aside the promotions made on 16th November, 1972

on the basis of all-India list prepared in pursuance^

of the principle contained in the circular dated 28,2.73

and issued directions to the Government to prepare a

combined seniority list of Appraisers all over India

on the basis of continuous length of service rendered by

them as Appraiser or on any other legal and valid

principle. It is significant that whereas the all-India

list is stated in the counter filed by the respondents

to have been prepared on the basis of principle contained

in the circular dated 28th Febraary, 1973 and the

promotions were made on I6th November, 1972, the actual
circular incorporating this, principle was in fact issued

on 28.2,73. The Bombay High Court, in its judgement
dated 18th October, 1979, while quashing the impugned
order of promotions, did not express any opinion in regard

. to the validity of the principles set out in the
circular dated 28.2.73. The observations of the Bombay
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High Court relevant in this behalf are as follows:

" Even regarding the alleged principles

reflected in t he letter of 28th February 1973, li'lr.

Singhvi, the learned counsel submitted that the same

also violate the petitioners' fundamental rights under

Articles 14 and 16 of the Constitution, inasmuch as

the same discriminate the promotees inter~SG

without any rational basis and without there being

any just or substantial relation with the question

of seniority and promotion*(Prima facie, there is

substance in this contention of fto',Singhvi) "inter se

seniority of promotees does not appear to be

determined according to the entry in the Appraisers*

cadre, i.e. according to the continuous length.of

service as Appraisers, though inter se seniority

of direct recruits is in fact' determined according

to their rank in the selection, with the result that

persons appointed on the basis of earlier selection

would rank senior to persons appointed on the basis

of subsequent selection, thus prima facie resulting

in discrimination not only amongst promotees inter se

but also between direct recruits and promotees. Again,

when all the promotee-Appraisers belong to one class

and have to be treated equally in the matter of

fixation of seniority in all India cadre, the

principle of equality "requires that seniority of

promotees inter se should be fixed- on the normal

principle, i.e. according to their entry in the grade

of Appraisers.

" The principles reflected in the letter of

28th February 1973 do thus prima facie appear to

deny equality of opportunity to the promotees in

the matter of seniority and promotion. Seniority

infer se of promotee Appraisers has been linked

. /t-s"
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with the fortutdus circumstances of proraotees of a
particular collectorate having a direct recruit of
earlier year. Such a principle can re'sult in denial
of equality of opportunity in the matter of .

employment to the promratees such of the petitioners

herein. Significant to note is also the fact

that petitioner Nb.l herein having been appointed
as Principal Appraiser in a clear vacancy ought

to have been placed above all the other'appraisers

and below the principal appraisers. He should

have been treated in the category of principal

Appraisers for the purpose of determination of

his seniority in the All India Seniority list of

Appraisers, We, however, do not feel it necessary

to-pursue all these aspects further in this

petition because we are of the view that the

principles reflected in the letter of 28th

February, 1973 can have no relevance while

determining the validity of the impugned older of

16th November, 1972, as also v/hile determining the

validity of the consideration list of 60 Appraisers

as also while considering the validity of the

all India list of Appraisers of Customs placed

before the Departmental Promotion Cominittee in

August/September 1972 all these events being such

prior to the letter of 28th February, 1973, We must

also state that our observations aforesaid on the

principles reflected in the letter of 28th February,

1973 are only prima facie observations. The validity

of these principles is left expressly open. If

occasion arises, the principles reflected in the

letter of 28th February 1973 will have to be fully

considered and adjudicated upon.

J J
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" In the:| result, so f ar as this petition is
'i

concerned, the same succeeds. The impugned order

dated 16th Novembei, 1972, Exhibit *A' to the petition,
j !

issued by the Government of India, Ministry of Finance

(Department of Revenue and Insurance) is set aside

and quashed. Respondent No.1 Uiion of India is
1 list .

directed to prepare a combined seniority/of
!•

Appraisers all over India on the basis of continuous
• j I

length of service rendered by them as Appraisers or
i

on any other legal,'and valid principles and to consider

the claims of the petitioners herein for promotion

as Assistant Colle;ctors/Superintendents of Central

Excise, Class I as'| on I6th November, 1972 and if found

fit, to promote thiem and pay them arrears of salary
I

and allowances consequent thereupon. Rule earlier

issued on this petition will be made absolute.

Respondent No,1 will pay the costs of this petition."
'I
,|

9, The Union of India filed a Special Leave

Petition in the Supreme Court against the order of

the Bombay High Cojurt, but the same was rejected by
the Supreme Court :on 2Z.2.1982, Consequent upon

dismissal of .the S.L.P by the Supreme Court, the
-• : ^ ,j

Department decided that the direct recruits and the

promotee 'Appraisers would be brought on two different

lists on all India basis and the posts of Assistant

Collector of Customs/Central Excise falling in the

share of Appraisers will be divided equally between

the direct recruits and the promotees, vide Ministry
of Finance(Department of Revenue), Government of India,

circular F,Nb.A,2i^011/2/82/Ad,II-A, dated 29th October,
1982. Paras 8,1 jto 8,4 of the said circular are

. I

extracted below:-!

"8.1. 'After careful consideration of all
i

aspectb of the matter, the Government have

decided that the vacancies in Group-A falling
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in the share of Appraisers should be apportioned

between the direct recruits and the promotee

Appraisers on 1:1 basis which corresponds to

ratio prescribed for recruitment to the grade

of Appraiser.

"8,2, For this purpose, two separate lists of

Appraisers will be prepared- on©of the, direct

recruits on th^rinciples mentioned in paragraph

3(iv) above and the other of the promote©

Appraisers of all the Custom Houses on the basis

of their continuous length of service subject

to the order in which they were included in the

penal prepared by the D.P.C. in the respective

Custom Houses. '

✓

"8.3i Tvvto separate panels for promotion to

"Group-A will be prepared by the DPC from the

respective consideration lists,

"8.4. The vacancies in Group-A meant for

Appraisers v/ill be filled up- from these two

panels in the ratio of 1:1 alternative

vacancies going to promotees and direct recruit

Appraisers,"

lOf Immediately after the revised principles of

promotion of Appraisers to Group'A* posts v/ere issued,

a few promotee-Appraisers filed two v;rit petitions

(Nos,9925 of 1982 and 3077 of 1983) in the Madras

High Court challenging the circular issued on 29th

October, 1982, referred to above. The Madras High

Court vide its judgement dated 12,9»1985 quashed paras

8.1 to 8.4 of the impugned communication dated 29.10,82

and gave a direction to fix the seniority of the

" ^ " "
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petitioners and respondents(proraoteG and direct

recruit Appraisers ) on some fair and just principle

without causing serious prejudice to either the

promotees or the direct recruits. Para 6 of the said

judgment of the Madras Fiigh Courd reads as under;-

"6. No doubt, in the course of the elaborate

arguments addressed by counsel on both sides,

several methods for fixing the seniority were

suggested, namely, the circular dated 12,12.1959

the combined seniority list for each port, the

bases on which the judgment was rendered by the

Bombay High Court in Special Civil Application

Nb»2699 of 1972 dated 18.10.1979 the principles

laid down by the decision of this Court in

C.N. Raghavan V.P.B, Vedantam and others ( W.A.

' No.195 of 1973 dated 11.10.1977, etc.).However,

this Court is not inclined to give a direction

, that any particular method in the fixation of

seniority should be adopted, for, that would

embarrass this Court later, in t'he event of the
r.

proprife"^of the fixation of seniority in the

manner suggested should be challenged before this

very Court, Uider those circumstances, besides

directing the Government to consider the question

of fixing inter se seniority in the category of

Appraisers' consisting of promotees as well as

direct recruits in a just and fair manner and alsc

without causing serious prejudice to either the

promotees or the direct recruits and prepare a

seniority list of Appraisers and consider their

claims for promotion, the impugned communication

in so far as it apportions the vacancies of

Assistant Collector of Customs betv/een Appraisers

belonging to the same integrated class but making
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a distinction between direct recruits and

promotees, is quashed. In other v/ords,

paragraphs 8,1 to 8,4 of the impugned communication
I , •

dated 29.10.1982 cannot be sustained and they

are-accordingly quashed. The writ petitions

are allowed to the extent indicated above. There

will be no order as to costs,"

J-l* L.P.AvS were filed both by the Government

and the direct recruit respondents against the said

judgement of the Madras High Court, Whereas the

Government have withdrawn the L.P.A,, the one filed

by the direct recruit respondents is still pending

in the Madras High Court,

12, In pursuance of the direction of the Madras

High Court, the Government decided that the pix)motees

of all the three cadres may be placed together on the basis of

their continuous length of service and the direct recruits

on the basis of their inter-se ranking assigned by the

U,P.S,C, and then an all-India list be prepared by

rotating the officers in the two lists in the ratio

of 1:1, This is incorporated in the Ministry of Finance,

Departrasnt of Revenue, circular letter dated 22nd May,

1986, which has been impugned in the present application

before us. The circular dated 22nd May, 1986, while adopting

the principle regarding preparation of two separate lists of

direct recruits and promotees on an all-India basis- the former

according to their inter-se ranking determined by

"the Union-.Publie Service Commission and" the latter

-according-to continuous length of service in the grade
\

' and then preparing a combined all-India^ list by

amalgamating these officers in. the two lists in the

ratio of 1:1 provides that this method will be

applicable only to those Appraisers who were in
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position on 15th September, 1970 and were recruited/

promoted to the grade on regular basis upto ^th

February, 1986, and suitable modifications will be

made in respect of those promoted/recruited to the

grade on or after 1st March, 1986 in keeping vd.th the

principles contained in Department of Personnel and

Training O.M.Nb.35014/2/80Estt(D), dated 7th February,

1986, The said circular dated 7,2.1986 lays down that

"while the principle of rotation of quotas will still

be followed for determining the inter-se seniority

of direct recruits and promotees, the present

practice of keeping vacant slots for being filled up by

direct recruits of later years, thereby giving them

unintended seniority over promotees who are already

in position, would be dispensed with. Thus, if

adequate number of direct recruits do not become

available in any particular year, rotation of quotas

for purpose of determining seniority would take place

only to the extent of the available direct recruits

and the promotees. In other words, to the extent

direct recruits are not available, the promotees will be

bunched together at the bottom of the seniority

list below the last position u^Sto which it is

possible to determine seniority, on the basis of

rotation of quotas v/ith reference to the actual

nuraber of direct recruits who become available,- The

unfilled direct recruitment quota vacancies would,

however, be carried forward and added to the

corresponding direct recruitment vacancies of the~

next year( and to subsequent years where necessary)

for taking action for, direct recruitment for the

total number according to the usual practice.

Thereafter, in that year while seniority will be

determined between direct recruits and promotees.
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to the extent of number of vacancies for direct

recruits and promotees as determined according to the

quota for that year, the additional direct recruits
selected against the carried forv/ard vacancies of the

previous year would be placed en-block b6low the last

promotee( or direct recruit as the case may be) in

the seniority list based on the rotation of vacancies

that year. The same principle holds good in

determining seniority in the event of carry forv.rard,

if any, of direct recruitment or promotion quota

vacancies(as the case may be) in the subsequent

years"*

13, In para 20 of the counter, the rationale

in regard to fixation of seniority with effect from

1,3.1986 has been explained in the follomdng words

" In the meantime Supreme Court and various

High Courts have pronounced several judgments
N.

where they brought out inappropriateness

of the direct recruits of later years becoming

senior to promotees with long years of service.

This matter was discussed in the National

Council and it was decided that in future

while the principle of rotation of vacancies

will still be followed for determining inter-se

seniority of direct recruits and promotees,

the present practice of keeping vacant slots

for being filled up by direct recruits of

later years thereby giving them seniority

over promotees who are already in position,

would-be dispensed with,"

14, Shri Shanti Bhushan, learned counsel for the

direct recruit respondents contended that the judgment

of the Supreme Court in Mervyn Continho and others

V,' Collector of Customs, Bombay and others operates
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as constructive res-judicata and the question having

been once decided is not open to readjudication. Shri

P.P.Rao representing the Department took the stand

that the decision in Mervyn Continho*s case is a binding

precedent. However, Shri Ramamurthi, learned counsel

for the applicants argued, vehemently that the decision

in Mervyn Continho*s case did not operate as

constructive res-judicata; nor is it a binding

precedent. It was also common ground taken by

counsel appearing for the Government and direct recruit

respondents that the subsequent decisions of the

Supreme Court in regard to question of seniority deter

mined with reference to the quota and rota system

or the principle of continuous officiation or the

length of serviae in a particular grade were distinguish

able on facts which gave rise to those decisions and

that the judgement in the case of Mervyn Continho

having been given by a constitution bench of five

judges of the Supreme Court was still valid today.
^ s

15. Explanation VI to Section 11 " Res judicata"

of the Code of Civil Procedure reads as follov/s:-

" Where persons litigate bona fide in respect

of a public right or of a private right

claimed in common for themselves and others,
\

all persons interested in such right shall,

for the purposes of this section, be deemed

to claim under the persons so litigating."

Order I, Rule 8(1) of the Code of Civil Procedure

reads as follov/ss-

"(l) I'/here there are numerous persons having

the same interest in one suit,-

(a) one or more of such persons may, i\'ith

the permission of the Court, sue or be
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sued, or may defend such suit, on behalf

of, or for the benefit of, all persons

so interested;

(b)the Court may direct that one or more

of such persons may sue or be sued,

or may defend such suit, on behalf of,

or for the benefit of, all persons

so interested."

It will be seen from the above that where there are

numerous persons having the same interest in one

suit, one or more of such persons may, with the

permission of the Court, sue or be sued.

16; In Ahmad Adam Sait and others v, M. E.Makhri

and others (A.I. R. 1964 S.C. 107), the principle of

constructive res judicata' was considered at length

and the Supreme Court made the following obsearvations:-

It is clear that S.ll read with its explanation

VI leads tO the result that a decree passed

in suit instituted by persons to which

explanation VI applies will bar further claims b^

persons interested in the same right in respect

of which the prior suit had been instituted.

Explanation VI thus illustrates one aspect of

constructive res judicata. Fi^iere a representati

ve suit is brought under S. 92 and a decree

is passed in such a suit, law assuiiies that

all persons v\^-io have the same interest as

the plaintiffs in the representative siait

were represented by the said plaintiffs and,

therefore, are ...constructively barred by

res judicata from reagitating the matters

directly and substantially in issue in the

said earlier suit.
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f

" (17) A similar result follows if a suit

is either brought or defended under O.I.R. 8,

In that case, persons either suing or defending

an action are doing so in a representative

character, and so, the decree passed in
• %

such a suit binds all those whose interests

were represented either by the plaintiffs or

by the defendants . Thus, it is clear that in

determining the question about the effect of

a decree passed in a representative suit, it is
'.Vp

Essential to enquire which interests were

represented by the plaintiffs or the defendantsv

If the decree was passed in a suit under

S,92, it will become necessary' to examine

the palint : i|(. order to decide in what

character the plaintiffs had sued and what

interests they had claimed. If a suit is

brought under O.I.R. 8, the same process will

have to be adopted and if a suit is defended

under 0,1.R.8, the'plea taken by the defendants

will have to be examined with a view to decide

which interests the defendants purported to

defend in common with others "

17. The parties in Mervyn Continho*s case were the '

Appraisers, both direct recruits and promotees, of the

Bombay Custom House and no such permission of the

Courtjas envisaged under Order I, Rule 8(l) of the

Code of Civil Procedure appears to have been obtained♦

As such, the parties in that case cannot be considered

to have represented the interests of Appraisers of

other Custom Houses in the country. For constructive

res judicata to be applicable, the parties to the suit

should be the same or they should have,been litigating

J
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in a representative capacity arid the matters in issue

should be the same. Whereas in the case of Meivyn

Continho the parties were direct recruits and promotee

Appraisers belonging to the cadre of Bombay Custom
House and the issue raised was in regard to seniority

between direct recruits and promotees of the cadre of

Bombay Custom House, in the present case under our

consideration, the parties are promotees and direct

recruit Appraisers belonging to all the three Custom

Houses and Ihe issue raised is in regard to determination
of seniority or eligibility for consideration for

an

promotion on/all-India basis.

In the case of Alervyn Continho, the issue

raised was in regard to determination of seniority

between direct recruits and promotee Appraisers

appointed to a particular ^cadre; in the present case,

the question is one of detepi-mination of relative

placement or seniority after amai.gamating"all the

incumbents of three different cadres for the limited

purpose of considering them for promotion to Group*A*

posts. Their inter-se seniority in their respective

cadres stands already deteninined. Again in the case

of Mervyn Continho, the seniority was relevant with

reference to promotion to Group 'B* posts in the same

cadte, whereas in the present case the inter-se
\

relative placement or seniority is sought to be determined

with reference to promotion to 0^9yp posts, not
included in either of the three cadres. The issues

involved in the present case are thus quite distinct

from those which were considered in the case of

Mervyn Continho and the decision in the said case

cannot operate as res judicata-.
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19. Now we have to consider as to what is the

ratio decidendi in Mervyn Cbntinho's case. As held

by t he Supreme Court in Regional Manager v, Pawan

Kumar ( A.I.R. 1976 S.C. 1766), « It is the rule

deducible from the application of law to the facts

and circumstances of a case v\tiich constitutes its

ratio decidendi and not some conclusion based upon

facts which may appear to be similar. One additional

or „,different fact can make a world of difference

between conclusions in two cases even when the

same principles are applied in each case to similar

facts." (para 7),

20, In State of Orissa v, Sudhansu Sekhar Misra

and others ( A.I.R. 1968 S.C. 647), the Supreme Court held

as.follows

"....ii A decision is only an authority for

what actually decides. What is of the

essence in a decision is its ratio and not

every observation found therein nor what

logically follows from the various observations

made in it. On this topic this is what

Earl of Halsbury LC said in Quinn v. Leathern,

. 190i AC 495.

" Novi/ before discussing the case of Allen

V, Flood, (1898) AC 1 and what was decided

therein, there are two observations of a general

character which I wish to make, and one is to

repeat what I have very often said before, that

every judgment must be read as applicable to

particular facts proved, or assumed to be

proved, since the generality of the expression whicl

may be found there are not intended to be exposi

tions of the whole law, but governed and

qualified by the particular facts of the case

in which such expressions are to be found.
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The other is that a case is only an authority

for v/hat it actually decides, I entirely

deny that it can be quoted for a proposition

that may seem to follow logically from

it. Sucfe[ a mode of reasoning assumes that

the law is necessarily a logical Code, whereas

every lawyer must acknowledge that the law

is not always logical at all." It is not a

profitable task to extract a sentence here

and there from a judgment and to build upon it."

21. Shri Shanti Bhushan, learned counsel for the

respondents also contended that the law laid down by

the Supreme Court in Meryyn Continho's case, heard

by a bench of five Judges, in determining seniority

between direct recruits and proraotee Appraisers, had

held thB field and had been acted upon for the last

so many years. In the face of the said judgement, any

other principle of law enunciated by a smaller bench

of the Supreme Court could not be applied in this

case^ In this connection, he referred to the following

observations of the Supreme Court in Ifriion of India

V. K.S.Subramanian ( A.I.R. 1976 S.C. 2433);

12. We do not think that the difficulty

before the High Court could be resolved by

it by following what it considered to be view of

a Division Bench of this Court in two cases
by

and/merely quoting the views expressed by

larger Benches of this Court and then observing

that these ivere insufficient for deciding the

point before the High Court. It is true that,

in each of the cases cited before the High

Court, observations of this Court occur, in

a context different from t'hat of the case

before us. But, we do not think that the High
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Gourfc acted correctly in skirting the views

expressed by larger benches of this Court in

a manner in which it had done this. The proper

course for a High Court, in such a case, is

to try to find out and follow the opinions

expressed by larger benches of this Court in

preference to those expressed by smaller

b§nches of the Court.That is the practice

followed by this Court itself. The practice

has now crystallized into a rule of law

declared by this Court^i'."

He also relied on the observations of the Supreme

Court in M/s,Ujagar Prints v. Ihion of India

( A*X• H« 198T S.C.874) as, under#—

Judicial discipline requires that a Bench

of two Judges should not disregard the decision

of a Bench of three Judges but if the Bench of

two Judges is inclined to disagree with what

has been said by the Bench of three Judges on

the ground that it does not represent the correct

law on the subject, the case should be referred

by the Bench of two Judges to a larger Bench';'*

(Para 5).

22,. It was further strongly contended by Shri

Shanti Bhushan that vvhat had been done over a long

period of years in the matter of determining seniority

of direct recruits vis-a-vis promotees operated as a
s

promissory estoppel and the Department could not now

adopt any other principle. He pointed out that a

representation had been held out to the direct recruits

that by virtue of their seniority, they would be earning

promotion to Group 'A' posts within a certain span of

time. They had joined the Service under this belief
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and this position could not now be altered to their

disadvantage . This was bound to happen if instead

of fixing their seniority by rotating the promotees

with direct recruits in the ratio of 1:1 in the

all-India Combined List, the principle of continuous

officiation of length of service was to be followed,

Shri Raraamurthi, learned counsel for the applicants

contested this position.

23. In Uiion of India v. Godfrey Philips India

Ltd, ( AIR 1986 S.C.806), the Supreme Court had

occasion to examine the scope of the doctrine of

promissory estoppel as applicable against the

Government and made the following observations:-

"14. Of course we must make it clear, and

that, is also laid down in Motilal Sugar

Mills case(AIR 1978 SC 621)(supra), that

there can be no pitDmissory estoppel against

the legislature in the exercise of its

legislative functions nor can the Government

or public authority be debarred by promissory

estoppel from enforcing a statutory prohibition. •

It is equally true that promissory estoppel cannot

be used to compel the Government or a
I . , "

public authority to carry out a representation

or promise which is contrary to law or

Which was outside the authority or power of

the officer of the Government or of the

public authority to make. We may also point

out that the doctrine of promissory estoppel

being an equitable doctrine, it must yield when

the equity so requires, if it can be shown by the

Government or public authority that having

regard to the facts as they have transpired, it
/

v;ould be inequitable to hold the Government
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or public authority to the promise or

representation made by it, the Court would

not raise an equity in favour of the person to

Vvhom the promise or representation is made

and enforce the promise or representation

against the Government or public authority.

The doctrine of promissory estoppel would

be displaced in such a case, because on the

facts, equity would not require that the

Government or public authority should be

held bound by the promise or representation

made by it, .. "

( Para 14);

From the above, it is clear that promissory estoppel

cannot be used to compel the Government to carry out '

representation or promise v;hich is contrary to law.

If the determination of seniority or relative placement

of direct recruits and promotees in preparing the all-

India Combined List on the principle of rotating them

in the ratio of 1:1 is not warranted either by rule or

law as v/ould be evident from the discussion in the

subsequent paragraphs of this judgement, the doctrine
i

of promissory estoppel cannot be invoked,

24t In Mervyn Continho*s case, the Supreme Court

had no occasion to consider the Recruitment Rules of

1961 framed under proviso t9Axticle 309 of the

Constitution , Even though the Rules had been referred to

in the counter filed by the Government, the Court took

into consideration only the circulars issued by the

Central Board, of Excise and Customs in 1936, 1953 and

1955 and the O.'M. issued by the Home Ministry in 1959
i

and proceeded on the assumption that the recruitment in

fact had been made to the cadre of Appraisers in the
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Bombay Custom Hous^ in the ratio of 50 per cent for

promotees and 50 per cent for direct recruits. In such

circumstances, determination of seniority by rotational

system as provided for in the circular of 1959 was held

to be valid.

25. Para 6 of the Annexure entitled "GENERAL PRINCIPLES

FOR DETERfv^INATIGN OF SENIORITY IN THE CENTRAL SERVICES"

attached to O.M.No.9/Il/55-RPS, dated 22nd December,

1959 issued by the Ministry of Home Affairs, Government

of India reads as follov/s:-

" The relative seniority of direct

recruits and of promotees shall be

determined according to the rotation

of vacancies between direct recruits

and promotees which shall be based on

the quotas of vacancies reserved for

direct recruitment and promotion

respectively in the Recruitment Rules."

Thus, ttjere is no difficulty in determining seniority

on the principle of rotation where the Recruitment

Rules provide for recruitment from two or more sources

on the basis of a fixed quota and in actual practice,

such recruitment has taken place on the basis of quota

prescribed. V/e find that neither the Recruitment Rules of

Appraisers as notified in 1961 provide for any fixed quota

nof in practice the recruitment has takfin place in a fixed
ratio or quota.

26. The Recruitment Rule earlier referred to, viz..

Rule 4(c) merely provides that " The percentage of posts

to be filled by direct recruitment by competitive

examination or by selection otherv/ise than by competitive

examination shall not be less than 50 per cent of the

total cadre of Appraisers. The remaining posts may be
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filled by any other method mentioned in rule-S."

Vllhat the rule provides is, that the intake of direct

recruits shall not be less than 50 per cent of the

total cadre of Appraisers. It can be more than 50?^

also.- This percentage is also related to the number

of posts in the total cadre of Appraisers and does not

refer to annual recruitment of persons to the cadre.

Whereas para 6 of the Appendix to G.M. of 22nd'December,

1959 refers to the relative seniority of direct recruits

and promotees being determined according to the

rotation of vacancies between direct recruits and

promotees based on the quotas of vacancies reserved

for direct recruitment and promotion respectively

in the Recruitment Rules, rule 4(c) of the Customs

Appraisers' Service Group 'B' merely prescribes that

direct recruitment to the Service shall not be less

than 50^ of the total cadre. It has been contended

that appointment to the Service by way of direct

recruitment and promotions had been so ensured that

ratio of 50:50 between direct recruits and promotees

was maintained. The figures of actual intake of direct

recruits and promotees, to the Service shows that this

ratio was not adhered to in filling up vacancies

of Appraisers from year to year, as would be obvious

from the follovdng figures:-

Year Direct Recruitment Promptee

1962 6 35

1963 5 16

.1964 12 8

1965 35 4

1966 13 25

1967 3 7

1968 Nil

1969 27 13

1970 4 19

1971 10 15

1972 23 1
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Direct Recruitment Promotee

1974 9
1975 ' 26
1976 17

1977 25

1978 10

1979 20
1980 31

1981 . 15

1982 12

1983 22

6

36

5

9

3

16

11

2

8

9
1984 19 -

It has been conceded in paragraph 6.7(parawise comnents)

of the counter filed by the Department that during the

years 1978 to 1984, 129 direct recruits were appointed

whereas-the number of'promotions made on regular basis

during this period was only 49« It has, however, been

pointed out that during the years 1962 to 1984, 334 posts

of Appraisers were filled by direct recruitment as

against 337 filled by promotion.

27* The above factual position shows that whereas
or

there was no annual recruitment/promotion in the

fixed ratio of 50;5Q to the cadre of Appraisers, this

ratio has been sought to be maintained over a period '

of more than two decades. The Service, as such, can

be considered to be divided vertically into two parts-

one comprising the promotee Appraisers and the other

direct.recruit appraisers, who, more or less, hold

equal number of posts as viewed over a long span of

more than 20 years. V/hen the recruitment rule itself
N.

is not based on a fixed quota of recruitment by way of

promotion and direct intake and the actual recruitment

has also not proceeded in any fixed aratio, even though

the same might have been the intention of the Government,

determination of seniority on the basis of the rota
/

principle cannot be held to be valid". This is neither
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warranted by the O.M. of 1959 nor by any'decision of the

'̂ Supreme -Court. Even if it be assumed- which is not a fact

in this case— that there was a quota system of recruitment,

the same has obviously broken dov^ and in such

circumstances, the rotational system of seniority cannot

be applied as held by the Supreme Court in so many casesf.

28» The Supreme Court had occasion to distinguish

the facts in the case of Mervyn Continho v.Collector

of Customs, Bombay from the facts of the cases giving rise

to rulings in a few other cases.

29. In P.S, Mahal v. Union of India( A.I.R. 1984

S.C. 1291), the Supreme Court made the follovdng

observations:-

Vihere the quota rule is a statutory

rule which has to be scrupulously observed,

the vacancy which according to the quota

rule is allocable to promotees from one source

cannot be filled by a promotee from another

source and if notwithstanding the quota rule, the

vacancy is filled by a promotee from that

other source, such promotion would be

irregular and as pointed out above, the

vacancy would continue to remain a vacancy

liable to be filled by a promotee from

the first mentioned source. It would not

be strictly accurate to say that in such

a case the vacancy is carried foiward in

the sense in which that expression has

been used in T.Devdasan v. Union of India,

AIR 1964 SC 179. It was pointed out by '

this Court in Mervin Continho v.Collector

of Customs, Bombay,(1966) 3 SCR 600:(AIR

1967 SC 52): in the case of the



—30—

carry forv/srd rule certain quota is fixed

annually for a certain class of persons

and it is carried forward from year to year.

This is very different from a case where

a service is divided into two parts and there

are two sources of recruitment, one of

promotion and the other by direct recruitment.

In such a case the whole cadre of a

particular service is divided into two

parts and there is no question of carrying

anything forward from year to year in the

matter of annual intake."

30, Again in G.P.Singla v.^ Union of India

(AIR 1984 S.C. 1595), the following observations

of the Supreme Court are relevant:-

"24. This Court has taken the view in

many cases that whenever the rules provide

for recruitment to a Service from different

sources, there is no inherent infirmity in

prescribing a quota for appointment of

persons dravm from those sources and in working

out the rule of quota by rotating the

vacancies as between them in a stated pro

portion. (See for example, Mervyn Continho

V. Collector of/Customs, Bombay,(1966)

3 SCR 600: (AIR 1967 SC 52), S.G.

Jaisinghani v, Union of India, (1967)

2 SCR 703: (AIR 1967 SC 1427),Bishan

Sarup Gupta v. Union of India, (1975) 1

SCR 104: (AIR 1974 SC .1618), A.K.

Subraman v,Union of India, (1975) 2 SCR

J-979: (AIR 1975 SC 483), V.B.Sadami v.

State of Mysore, (1976) 2 SCC 901: (AIR

1980 SC 1561) and Pararajit Singh Sandhu

v.Ram Rakha, (1979) 3 SCR 584:(AIR

1979 SC
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"25, However, instances are not unknown

wherein, though the provision of a rule
/

or a section is not invalid, the manner in

which that provision is implemented in
.-practice leads to the creation of disparities
between persons who, being similarly

circumstanced, are entitled to equal

treatment*,..,,."
\

In N.K.Chauhan v. State of Gujarat(AIR 1977

S.C, 251), the Supreme Court made the following

observations:-

"32, V/e therefore reach the following

conclusions

"1, The promotions of mamlatdars made

by Government ^between I960 and 1962 are

saved by the 'as far as practicable* proviso

and therefore valid. Here it falls to be

noticed that in 1966 regular rules have

been framed for promotees and direct recruits

flowing into the pool of Deputy Collectors

on the same quota basis but mth a basic

difference. The saving provision •as far

as practicable* has been deleted in the

1966 rules. The consequence bears upon

seniority even if the year is treated

' as the unit for quota adjustment.

"2. If any promotions have been made

in excess of the quota set apart for the

mamlatdars after rules in 1966 were made,

the direct recruits have a l^itli^ste right
to claim that the appointees in excess of the

allocable ratio from among mamlatdars will

have to be pushed down to later years

when their promotions can be regularised

by being absorbed in their lawful quota
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for those years. To simplify, by illustration,
if 10 Deputy Collectors' substantive

vacancies exist in 1967 but 8 promotees were

^ appointed and two direct recruits alone were

secured, there.is a clear transgression
the

of/50: 50 rule. The redundancy of 3

hands from among promotees cannot claim

to be regularly appointed on a permanent

basis. For the time being they occupy

the posts and the only official grade

that can be extended to them is to absorb
the

them in/subsequent vacancies allocable

to promotees. This will have to be worked

out down the line wherever there has been

excessive representation of promotees in

the annual intake. Shri Parekh counsel

for the appellants has fairly conceded

this position.

"3. The quota rule does not inevitably,

invoke the application of the rota rule.

The impact of this position is that if

sufficient number of direct recruits have

not been forthcoming in the years since

i960 to fill in the ratio due to them

and those deficient vacancies have been

filled up by promotees, later direct

recruits cannot claim 'deemed' dates of

appointment for seniority in service with

effect from the time, according to the

rota or turn, the direct recruits' vacancy

arose. Seniority will depend on the length

of continuous officiating service and cannot
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be upset by later arrivals from the open

market save to the extent to which any

excess promotees may have to be pushed

down, as indicated earlier,

"33, These formulations based on the
i

commonsense understanding of the

Resolution of 1959 have to be tested in^

the light of decided cases. After all, we

live in a judicial system where earlier

curial wisdom, unless competently over- '

ruled, binds the Court-. The decisions

cited before us start with the leading

case in Mervyn Continho v. Collector of

Customs, Bombay, (1966) 3 SCR 600 = .

(AIR 1967 SC 52) and closes with.the last

pronouncement in Badarai v. State of

Mysore, (1976) 1 SCR 815. This time-
I

span has been dieta go zigzag but we see

no difficulty in tracing a common thread

of reasoning. However, thfere are diver

gencies in the ratiocination between

Meanryn Continho (Supra) and Govind

Dattatraya Kelkar v.Chief Controller of

Imports and Exports, (1967) 2 SCR 29 =

(AIR 1967 SC 839) on the one hand and

S.G.Jaisinghani V, Union of India, (1967)

2 SCR 703 = (AIR 1967 SC 1427), Bishan

Sarup Gupta v. Union of India, (1975)

Supp SCR 491 = (AIR 1972 SC 2627),

U-jion of India v, Bishan Sarup Gupta

(1975) 1 SCR 104 = (AIR 1974 SC 1618)

and A.K.Subraman v. Union of India,

(1975) 2 SCR 979 = (AIR 1975 SC 483)

on the other, especially on the rota
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system and the year being regarded as a

unit, that this Court may one day have

to harmonize the discordance unless

Government wakes up to the need for

properly drafting its service rules so as to
!

eliminate litigative waste of its servants*

energies."

Their loixiships of the Supreme Court suraniarised the

conclusions in, the above mentioned case in the

following words:-

•*(3) The quota system does not necessitate

the acJoption of the rotational rule in

practical application. Many ways of

working out *quota* prescription can be

devis'ed of which rota is certainly one,

(b) While laying down a quota when

filling up vacancies in a cadre from more

than one sourpe, it is open to Government,

subject to tests under Article 16,

to choose *a year* or other period or the

vacancy by vacancy basis to work out

the quota among the sources. But once

the Court is satisfied, examining for

constitutionality the method proposed, that

there is no invalidity, administrative

technology may have free play in choosing

one or other of the familiar processes

of implementing the quota rule. We, as

Judges, cannot strike down the particular

scheme because it is unpalatable to

forensic taste.

(c) Seniority, normally, is measured

by length of continuous, officiating service
- the actual is easily accepted as the

leqal, .This does not preclude a different
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prescription, constitutionality tests being

satisfied,"

Again in G.P.Doval and others v. Chief

Secretary, Government of U.P, and others(i984) 4 Supreme

Court Cases 329), the Supreme Court observed:

"Therefore, in the absence of any specific

rule of seniority governing a cadre or a

service, it is well-settled that length of

continuous officiation will provide a more

objective and fair rule of seniority."(para 12)

Again their lordships observed in para 15(Supra)-

" Now if there was no binding rule of seniority

, it is well-settled that length of continuous

officiation prescribes a valid principle of

seniorityT...-.'"

33. Once the two categories of Appraisers viz.,

promotees and direct recruits have been fused into one

cadre of a particular Custom House and their inter-se

seniority'also determined on the rotational

principle, it would be discriminatory to limit or enhance

the prospects of promotion of any particular member

of that cadre or class solely on the ground that he belongs

to a particular categojry, namely, whether he is a direct

recruit or promote©. In Mohd. Shujat Ali v. Union of India

(A.I.R. 1974 S.C. 1631), the Supreme Court held "But where

graduates and non-graduates are both regarded as fit and,

therefore, eligible for promotion, it is difficult

to see how, consistently with the claim for'^equal

opportunity, any differentiation can be made between

them by laying down a quota of promotion for each

and giving preferential treatment to graduates over

non-graduates in the matter of fixation of such quota."(para 2
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34. VJhile it would be perfectly valid to prescribe

any higher .qualification or quantum of experience for

promotion to Group *A' posts, it would be discriminatory

and offending Articles 14 and 16 of the Constitution

to prescribe that seniority or eligibility for promotion

to the higher post of GroupVA' shall be determined

with reference to the fact whether the incumbent is

a direct recruit or a promotes and allocating him his

position in the all-India list on such a consideration,"

All Appraisers from whichever source ihey have been

appointed in their respective cadres, are to be considered

on an equal footing for purposes of further promotion

and their amalgamation into a common eligibility or

seniority list prepared on an all-India basis has to

proceed on a just and fair principle which can be applied

as a common denominator or parameter for determining

their inter-se seniority or relative placement in such a

common list,

35, An analysis of the all India combined list of

Appraisers prepared after rotating direct recruits and

-fy'' proraotees in the ratio of 1:1 and circulated with letter

F,No,A.23011/1/86-AD.11(A), dated the 22nd May, 1986 would

show that it has resulted in violent distortions of

seniority of the incumbents wdth reference to their

postings in their respective regional cadres,. Applicants.:-,

Nos.l and 2 v/ere promoted on 6,6,1968 and 31,8,1968

respectively. Direct recruits appointed in 1976 and

1977 were placed against vacancies earmarked for tiem in

1968, Promotees of 1968 thus became junior to direct

recruits of 1976 and 1977 in the combined all India list.

Applicant No,l*s name was shown at SI,No.156 in the

Seniority. List of Appraisers in the Bombay Custom House

and he was above direct recruit Appraisers shown at SI,

Nos,157,159, 161,163, 165 and 167 in,the-^said

/)• .
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of the Bombay Custom House. In the ComBined Seniority

List, these direct recruit Appraisers who were shown

at SI.No.157( Shri M.P.Dixit), Sl.No.l59(Shri S.M.

Rastogi), SI.No.161(Shri Gurlal Singh Sandhu),

Sl.No.l63(Shri Mohan Singh), Si,No.165(Shri Krishan

Kumar) and SI,No. 167(Shri M.M.Magot-ra) have been

shown at SI.No.420, Sl.No.426, SI.No.428, SI.No.430,

SI.No.432 and SI.No.434 respectively and Applicant

No.l has been brought down to SI.No.435. These direct

recruit Appraisers who were below Applicant No.l in the

Bombay Custom House Seniotity List have been placed above

him in the Combined All India Seniority List. Similarly

^ one Shri W.F.Feegrade, a promotee Appraiser, v/ho was
• I

promoted to the cadre of Appraisers on 9.7,68 and shown at

SI.No.24 in the seniority list of Calcutta Custom House,

above SI.No.27,29,31-and 32, has now been placed at

SI.No.4^-1. in the Combined Seniority List and those

shown, at SI. No.27(Shri S.C.Paul), SI. No .29 (Shri M..N.

Dhar), Sl.No.3l(Shri Amarendra\Jha) and Sl,I>fo.33(Shri
/

y. B.Dhar) have been placed above him at Sl.r>fo.41B,

422,424 and 436 respectively. Applicant No.3 was

promoted in April, 1979 against a regular vacancy. His

name is not included in the impugned seniority list,

although his name figured at SI.No.368 in the seniority

list of the Bombay Custom House as on 1.1.1982. Direct

recruits of 1984, hov/ever, find place in the impugned

list. Thus the Combined Seniority or Eligibility List

has caused violent departure from^n4 distortions in the

established seniority lists of promotee and direct

recruit Appraisers in their respective cadres. Obviously

this cannot be sustained on any ground.

36v^ The violent distortions in the relative place

ment of direct recruits and promotees in preparing

the all-India Combined List have been conceded by the
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Department. They have also accepted that the all-India

list is in fact not a seniority list. In this

connection, submissions made by the Department in

para 6.10(para-wise comments) of their counter dated

23rd March, 1987 are relevant and are reproduced below:-

" Para 6.10

It is submitted that all-India list of

Appraisers published vide Department of Revenue

letter dated 22.5.86(/iVjnexurG-III to the

application) is not strictly speaking a

seniority list, as it does not follov/ the

principle of seniority as contained in Ministry

^ of Home Affairs O.M. dated 22.12,59(Annexure I-A'

to the application). For instance it is
f

submitted that according to the principle

contained in O.M. dated 22.12.59 all confirmed

officers become enbloc senior to unconfirmed

officers. This is not the case in the all-

India list. I crave leave to refer to the

.seniority list of respective Custom House and

the all India list of Appraisers at the time •

of hearing of the application. It is also

submitted that in the all-India list the

inter-se seniority of Appraisers in a particular

cadre has not been maintained. Particularly

in case of Appraisers belonging to Bombay

Custom House cadre, promotee Appraisers who

according to the Custom House seniority list

v/ere junior to some direct recruits belonging

to that Custom Hou*S£ have gained in seniority
the

by a number-of places mn/all-India list.

On the other hand direct recruits Appraisers

belonging to Calcutta and-Madras Custom Houses

have gained in seniority vis-a-vis their

v-v
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senior promotee Appraisers belonging to

respective cadres in the all-India list of

Appraisers prepared in 1986; Had the all-India

list been a seniority list, the inter-se

seniority of direct recruits and promotees in

a particular cadre had necessarily to be

maintained.-...,."

37. The All India Combined List, v;hich has been

challenged is based on application of different

principles on different dates. While on the one

hadd, it takes into consideration all the incumbents

as were in service as on 15.9.70 whether direct recruits

or promotees irrespective of the fact whether some

of the incumbents had later on resigned or retired

or are no longer alive and gives them their placement

in the ratio of 1:1 on the basis of their ^ource of

appointment i.e., direct recruitment or promotion, on

the other hand, if in a particular year promotions were

much in excess of the direci: recruitment, slots were

reserved for direct recruits, who were, given places

against those slots even though appointed a number of

years later than those who had been appointed earlier;

lastly, the circular dated 22nd May, 1986 also envisages

that as from 1.3.1986 the inter^se placement of direct

recruits and promotees will be determined in accordance

with their continuous dfficiation or length of service

as per provisions of the Department of Personnel and

Training 0.M.No.35014/2/80-Estt(D) dated 7th February,

1986. Thus the all-India List is vitiated also on the

ground not only of violent distortions but adoption of

different principles for different periods which cannot

but be held to be arbitrary.

38, Another point raised in this case was that it

was made clear in the orders of promotions in some cases

that the promotions were made only as a stop-gap ,
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arrangement or temporary measure till direct recruits

became available, Hov/ever, as a matter of actual fact,
these promotees were never reverted either when direct

I

recruits bedame available or on any subsequent occasion.

As such, denial of the benefit of length of

continuous service for purposes of determining

the relative position in the all India Combined

List, in the absence of any other valid rule,

would be contrary to law,

39'i= The question in this is one of determining the

inter-se i-elative placement or seniority of Appraisers

of three cadres relating to three Custom Houses. After

^ the recruitment to the posts of Appraisers whether by

direct recruitment or promotion is long over and the

inter^se seniority of the incumbents in the respective

cadres has already been determined on the rotational

principle, the application of the rotational principle

a second time for determining seniority in the all

India Combined List of Eligibility is warranted neither

by law nor by any rules. In the Indian Customs and

Central Excise Service Group-A, 50^ posts are filled

by direct recruitment and 50% by way of promotion. The

posts earmarked for pioiiiotion are allocated to three

feeder Services, namely, Superintendents of Central

Excise Group-B 80%, Appraisers 14% and Superintendents

of Customs 6%, Thus, in the total cadre of Assistant

Collectors of Customs and Central Excise, the
\

intake by-Vi/ay of*promotion* from the category of

Appraisers is 7%. For filling up the quota

of prxDmotions in the cadre of Assistant Collectors

of Customs and Central Excise, the i^praisers whose

seniority in their respective cadres of zonal Custom

Houses stands already fixed on the basis of the

•rr

tU rWU.
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rotational principle cannot be discriminated against in
the matter of promotion on the ground of source of
their entry into the service. This position has,
in fact, been accepted in Mervyn Continho*s case while

considering the question of promotion to the post-^ of
Principal Appraiser, which was a Group-B post in the
respective Custom House cadre. The Supreme Court in no
uncertain terms held that there was no question of any
quota being reserved for promotion for Appraisers
recruited from two sources. They observed:

" The source of recruitment of Principal
-^PP^sisers is one, namely, from the grade
of Appraisers. There is, therefore , no

question of any quota being reserved from

two sources in their cases. The rotational

system cannot, therefore, apply when ttere

is only one source of recruitment and not two

sources of recruitment."

( Para 8)

In the present case 7^ of the posts in the cadre of

Assistant Collectors of Customs and Excise Group-A
'r are to be filled up through one source only viz.,

promotion of Appraisers and, therefore, any principle
which gives an undue advantage or weightage to a member
of the Appraisers Service with reference to his source

of entry into the Appraisers Service cannot be sustained

and is liable to be struck down. The identity of a
member of the Service with reference to his source of

entry or mode of recruitment stands submerged and lost

after his appointment to the Service and he becomes a

member of one homogeneous group. The relative placement
or^ inter-se seniority of members of three cadres for

preparing eligibility list for Group-A has to be based,
in the absence of any other valid Rule of seniority, on
the principle of continuous length of service in that
grade.
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;40. In the circumstances, the impi;gned Seniority List

circulated v/ith letter F,No,A,23011/1/86-'AD,II(a)

dated 22nd May, 1986 is hereby quashed. Any promotions

made to the posts of Assistant Collector of Customs and

Excise Group-A on the basis of the said list are also

set aside. Respondents No. 1 and 2 are directed to

prepare a fresh All India Combined List of Appraisers

on the basis of continuous officiation of/the incumbents

in the post of Appraiser,

41. If the direct recruit respondents succeed in

the L.F.A, filed by them against the judgment of the

single Judge of the Madras High Court, the Go/^rnment

would no longer be under an obligation to prepare a

combined list. Both parties (the applicants and the

^epartmeni:) proceeded on the footing that a combined

eligibility list of Appraisers on an All-India basis

has to be necessarily prepared. We express no

opinion as to on what principle the combined eligibility
3

list should be prepared in such/contingency. The

application is accordingly allowed. There shall be no

order as to costs.

(KAUSl-IAL KUiYiiAR)
MHffiER (A)
28.5.1987

(K.f.iADHAvA..-BEDDY)
• CHAimiAN

28.5.1987.


