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JUDGEMENT

This is an application filed under Section 19
of the Administrative Tribuﬁals Act, 1985 by the
applicants in a representative capacity, representing
the interestsof the promoteeﬂofficérs beleonging to the
Customstppraisers Service Class 1I, challenging -
the Gircular No.A,23011/1/86-AD,II(A), dated the
2ond May, 1986 issued by the Ministry of Finance
.(Department of Revenue), Government of Inaia; regardirg
"Promotion of Appraisers of Cus£6m§ to the Indian

Gustoms and Central Excise Service, Group A- Principles

regarding" and praying for quashing the "All India
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Combined List of Appraisers®™ circulcted along with
the said letter and for a direction to respondents to
prepare a fresh seniority list on the basis of length
of service and in accordance with the law, quashing the
vpromotion of respondents No,.6 to.26 to the post of
Assistant Collector of Customs and Central Excise,
for a direction to the respondénts to/promote the
applicants to the vost of Assistant Collector of Customs
and for a further direction to the respondents to give

the benefit of revised seniority with retrospective

effect,

2. The applicants had earlier moved the Hon'ble
Supreme Court of India under Article 32 of the
Constitution of India for redressal of their grievances,
The Supreme Court, vide its order dated 28th October,
1986 allowed thé writ petition to be‘withdrawn

with ligerty to move the Central Administrative
Tribunalil In its order dated 28th October, 1986, the
Supreme Court also observed that "There is no basis

for the submission that the Administrstive Tribunal

has no éuthoriﬁy to entertain the petitions in a

representative capacity",

3. Although lengthy arguments-have been advanced
on behalf of the applicantsland the respondents
comprising not only the parties in the Original
Abplication but many others, whose applications for
béing impleaded were allowed by the Trib&nal, the

short point for determination in this case is whether

the " All India Combined List of Apprazisers with

/(.\/L’U\,Muﬁ—
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effect from 15th September, 1970(Direct Recruits

and Prométees in the ratio 1:1)" circulated with the
letter dated the 22nd May, 1986 by the Ministry of
?inance(Department 6f Revenue), Government of India,‘

is valid and can stand judicial scrutiny in the light of
various judicial pronouncements, rules and administrative

instructions issued by the Government from time to time.

4, _ This All India Combined List qf Bppraisers

is based on an amalgamation of two lists of direct

recruits and promotees- fhe former according to their
inter~se ranking determined by the Union Public Service
Commission and the latter according to ;ontinuous length

of service in the grade and then integrating the two lisfs
into 2 ggiibined ALl India list by rotating the officers in

the two lists in the ratio of 1:l,

5. For a proper appreciation of the various
contentions raised in this case, we have to go a little
into the past higfory and a few judicial pronouncements
'pertaining to this service, As'far‘bacé as 1956;

an order was passed by the Central Boafd of' Revenue
~which laid down that recruitment to the Customs
Apprgisers Service would be from two sources, i.e.,-

30 per cent by promo£ion, 25 per cent diréctly from
experts and 25 per cent by means of a-competitive
examination gr selection by the Public Ser;ice

Commission, It was also said in the order that

those percentsges would be the maximum and the

v

Collectors_of Customs would not be bound to recruit upto

At

>
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the meximum particularly in the case of recruitment by

promotion, It was in 1961 that for the. first time,

statutory rules under the proviso to Article 309

of the

Constitution were framed called 'The Customs

Appraisers? Sefvice; Class-II Recruitment Rules, 19617,

Rules 3 & 4 of the said Ryles, which prescribe the

nethod

of recruitment are in the following terms:

"Ruyle-3

Recruitment to the Service shall be made by any of

the following methods:-

a) By

competitive examination in India in accordance

with Part-I1l of these rules,

b) By promotion in accordance with part IV of these
rules.
¢) By transfer of an officer in Govt.Service

in

d) By
. by

of
Rule~4
a) No
or

by

accordance with nart V of these rules,

direct recruitment by selection otherwise than
competitive examination in accordance with part VI

these rules.

appointment shall be made to the service
to any post borne on the cadre of the service

any method not specified in Rule-3,

b) Subject to the provisions of Sub-rule(a) the

Board shall determine the method or methods

of

recruitment to be employed for the purpose of

filling-in particular vacancies in the service, as



may be required to be filled during any particular
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period and the number of candidates to be recruited

by each method.

(c) The pércéntage of posts to be filled by direct
recrultment by competitive examination or by
selection otherwise tﬁan by competitive examination
shall not be less than 50 per cent of the total cadre

" of Appraisers. The remaining posts may be filled by

any other method mention in rule-3."

6. On 3lst July, 1963, the Bombay Custom House
issued a circular 6onveying'the decision pf the.Boaxrd

of Central Excise & Customs that " the position wifh
régard to the Appraisers confirmed earlier than l5-87l947
is not to be disturbed and that the seniority of direct
recruits vis-a-vis promotees in the ratio of l:l should
be worked out from the 15tWAugust,l947 only and a fresh
seniority list drawn up on fhis basis," In pursuance of
the said circular, a seniority list wasJélso drawn up by
the Bombay Custom House. This seniority list was .
challenged by the promotee Appraisers in the Supreme
Court under Article 32 of the Constitution. The

Supreme Courtldispcsed of this petition by holding that
* The order of the Board of 363 on the'pasis of which
the imﬁugned seniority list of Appraiséfé pés‘péen
prepared clearly lays down that ' the principle -of /
determination'of seniority of the direct recruits and

the promotees inter se in the prescribed ratio of l:1

should be worked out', ¥

(Mervyn Continho v. Collector of Customs, Bombay—

AIR 1967 S.C. 52).

/\/(MUJ
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7., Whereas in‘Me:vyn Continho and others v.
Collector of Customs, Bombay and others referred to akove,
the Sypreme Court held valid the seniority of Appraisers
determined dnfthe basis of rotation of direct recrui£s
and promotees in the ratio of l:1 on the clear assumption
that éppointments had been made té the cadre of Appraisers 50%
by promotion and 50¥% by direct recruitment, they at the same time
quashed the seniority list of Principal Appraisers on
the ground that " The source of recruitment ofKPrincipal
Appraisers is one, namely, from the grade oflAppraisers.
There is, theréfore, no‘question of any quofa being
reserved from two sources in their cases, The

rotational system cannot, therefore, apply when there

"is only one source of recruitment and not two sources of

recruitment, In a case, therefore, where there is only

one source of recruitment, the hormal rule will apply,

‘namely, that a person promoted to a higher grade gets

his seniority in that grade according to the date of
promotion subject always to his being fouﬁd fit and
being confirmed in the higher grade after the period of |
probation is over."™ (para 8). The Supreme Court also held that
® The present method by which the respondent puts a

direct recruit from the grade of Appraiser, though he is
promoted lééer, abové a promotee who is promoted to fhe grade of
Principal Appraiser on an carlier date clearly denies

equality of opportunity where the grade of Principal

Appraiser has only one source of fecruitmenf, namely,

from‘the grade of Appraisers. .In such a case the

_ seniority in the grade of Principal Appraisers must be

determined according to the date of continuous appointment

" in that grade irreépective of whether the person

promoted to that grade from the Appraisers' grade is'a

direct recruit or a. promotee,® (Para 8)

]
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;8. The gra%e of Principal Appraiser, which was a
.Group'B' post and%promotions to which were made on
regional basis byftba’respecfive Custom Houses, was
abolished on 14.921970 and the Appraisers became

eligible for promotlon dlrectly to the post of. Assistant
Collector of Customs, a Group 'A! post “in the Indlan Customs
and Central Ex01s? Service. The principles for preparation
of an all-=India list of Appraisers were decided by the
Ministzry of Finan%e, Department of Revenue & Insurance,
vide their circular F.No.A 23011/2/71-Ad.IIA, dated

-28 2. 1973. In ﬁhs sald c1rcular, the following pr1nc1ples
were laid down for the preparation of the all-India list

of Appralsers for the purpose of their con51derat10n for

promotion to the Class I Service:-

- (1) Di;ect recruitment Appraisers belonging to

| thase different cadres were arranged in
'tnelorder of their ranking in the select
llst orepared by the UPSC, This was done
tak;ng into consideration that direct |

f
redruitment is made on all India basis,

(11)The names of promotee Appralsers belonging
to the different cadres were so placed in
the all-India list of dlrect recru1ts that
tnslr relablve seniority vis-a-vis the
di#ect-recruitS'as obtaining in the
reépective cadres to which the promotees
and the direct recruits belong to the year was

/ maintained}

(iii) In;case where more than one promotee offlcer
beionging to different cadres got placement

betweeh two direct recruits, names of such

A A
| 74
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promotees were arranged in the order of

their length of continuous service as

Appraiser.

. The basic principle followed for preﬁaring'all-lﬁdia
_lis# was that.ipter-sewsehiority of Appraisers,in the
particuiar region cadre was maintained. However, -as
per tbis list, some promotee Appraisers belonging £0
Bombay Custom House cadre'became junior tQ-the promotee
Appraisers of Calcutta and Madras Custom Houses cadres
who were promoted. from late; dates., -The seniority list
prepared.on this principle was challenged before the
Bombay High Court by two promotee_App;aisers of Bombay
Custom House vide Writ Petition No.2699/72, The Bombay
High Court vide its judgement dated d8th October, 1979
set aside the promotions made on l6th November, 1972
on the basis of ali—India list prepared in pursuance
of the principle contained in the circular dated 28,2.73
and issued directions to thevGoveinment to prepare a
combined seniority list of Appraisers all ovei ;ndia
on the basis of continuous length of service rendered by
them as Appraiser or on any other legal and valid
principle., It is significant that whereas the all-India
list is stated in'ﬁhe counter filed by the respondents
to have been prepared on the basis of principle contained
in the circular dated 28th Febrmary, 1973 and the
promotion; were made on l6th November, 1972, the actual
circular incorporating this.principle was in fact issued
on 28.2.73. The Bombay High Court, in its judgement
dated 18th Octobér, 1979, while quashing the impugned
order of promotions, did not expre5$ any opinion in regard
- to the Qalidity o% the principles set out in the
| circular dated 28,2.73. The observations of the Bombay

/\ /(L.\,,wzﬂ
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High Court relevant in this behalf are as follows:

" Even regarding the alleged prinéiples
reflected in the letter of 28th February 1973, Mr,
Singhvi, the learned counsel submitted that the same
also violate the petitioners' fundamental rights under
ArticleSl4 and 16 of the Constitution, inasmuch as
the same discriminate the promotees inter-se
without any rational basis and without there being
any just or substantial relation with the question
of seniority and promotion.(Prima facie, there is
substance in this contention of Mr.Singhvi) Inter se
seniority of promotees does not appear to be
determined according to the entry in the Appraisers!
cadre, i.e. according to the continuousvlengfh.of
service as Appraisers, though inter se seniority
of direct recruits is in fact‘determined/according
to their rank in the'gglection, with the result that
persons appointed on the basis of earlier selection
would rank,éenior to persons appointed on the basis
of supsequent seléction, thus prima facie resulting
in discrimination not pnly amongst promoteés inter se
but also between direct recruits and promotees. Again,
when all the promoteeékppraisers belong to one class
and have to be treated equally in the matter of
fixatioﬁ of seniority in all India cadre, the
principle of equality "Trequires that seniority of
promotees inter se should be fixed on the normal
principle, i.e. according to their entry in the grade

of Appraisers.

" The principles reflected in the letter of
28th February 1973 do thus prima facie appear to
deny equality of obportunity to the promotees in
the matter of seniority and promotion. Seniority

inter se of promotee Appraisers has been linked

. ' 4 M“/p .
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with the fortutaus circumstances of promotees of a
particular collectorate having a direct reéruit df
earlier year., Such 3 principle can result in denial
of equality of oﬁbortun;tymin the matter of . |
employment to the promotees such of the petifioners
herein, Significant to riote is also the fact

that petitioner No.l herein having been appointed

as Principal Appraiser‘in a clear vacancy ought

to have been placed above all the other appraisers
qnd below the principal appraisérs. He should

have been treated in the category of principal

Appraisers for the purpose of determination of

his seniority in the All India Seniority list of
Appraisers, We, however, do not feel it necessary
to-pursue all these aspects furthér in this

petition because we are of the viéw that the

‘principles refledted in the letter of 28th

February,”l973 can have no relevance while
determining the validity of the impugned order of
16th November, 1972, as also while determining the
vélidity of the considerztion list of 60 Appraisérs
as also while considering the validity of the

all India list of Appraisers of Customs placed
before the Departmental Promotion Cbmmittee in

August/September 1972 all these events being such

"prior to the letter of 28th February, 1973. We must

also state that our observations aforesaid on the
princibles reflected in the letter of 28th February,
1973 are only prima facie observations. The validity

of these principles is left expressly open. If

_occasion arises, the principles reflected in the

letter of 28th Febrmary 1973 will have to be fully

considered and adjudicated upon.

/s
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" In thejresult, so far as this petition is
concerned, -the same succeeds, The impugned order
dated lé6th Nbvember, 1972, Exhibit 'A' to the pet1t1on,

issued by the Government of India, Ministry of Finance

(Department of Revenue and Insurance) is set aside

and quashed, Responeent No.l Union of India is

list .
directed to prepare a combined senlorlty/bf

Appralsers all over India on the basis of continuous

/

\, length of service rendered by them as Appralsers or -

on any other legal ‘and valid principles and to consider
the claims of the petltloners herein for promotion

as Assistant Collettors/Superlntencents of Central
Excise, Class I as on 1l6th November, 1972 and if found
fit, to promote tqem and pay them arrears of salary

and allowances consequent thereupon, Rule earlier
I -

- issued on this petﬁtien will be made absolute,

. Respondent Nb.lyWiil pay tne coets of this petition.?

)
9. } The Uhib% of India filed a Special Leave
Petition in the Suprene Court against the order of
the Bombay High Court but the. same was reJected by
the Supreme Court'on 22,2,1982, Consequent upon
dlsmlssal of the S L P by the Supreme Court the
Department decrded that the direct recruits and the

promotee Appraisers would be brought on two different
| )

lists on all Indié basis and the posts of Assistant

Collector of Custéms/Central Excise falling in the
share of Appralsers will be divided equally between
the direct recru1ts ‘and the promotees, vide Ministry

of Flnance(Department of Revenue), Government of India,

c1rcular F.No. A 23011/2/82/Ad II-A, dated 29th October,

1982, Paras 8.1 to 8.4 of the Sald circular are

.
extracted below.-

"8 1. After careful con51derat10n of all

aspects of the matter, the Government have

. declded'that the vacancies in Group-A falling

Y
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in the share of Appraisers should be apportioned
between the direct rectuits and the promotee
Appraisers on 1:1 basis which corresponds to
ratio prescribed for Tecruitment to the grade

of Aﬁpraiser.

“8;2, For this purpose, two separate lists of
Appraisers will be prepared- oneof the,difect'
recruits-on thabrinéiples mentioned in paragraph
3(iv) above and the other of the promotee
Appralsers of all the Custom Houses on the basis
of thelr continuous length of service subject
to. the order in which they weére included in the
penal prepared by the D.P.C. in the respective

Custom Houses., -

ng g Two separate panelsfor promotion to
"Group~A will be prepared by the DPC from the

respective consideretion lists,

“8.4. The vacancies in Group-A meant for
‘Appraisers will be filled up- from these two
panéls in the ratio of 1l:l alternative
vacanciesvgoiné to promotees and direct recruit

Appraisers,®

105 Immediately after the revised principles of

promotion of Appraisers to Group'A' posts were issued,

‘a'few promotee-Appraisers filed two writ petitions

(Nos.9925 of 1982 and 3077 of 1983) in the Madras

Hiéh Court Chaileﬁging the circular issued on 29th
October, 1982, referred to above, The”Madrés High
Court vide its Judgewent dated 12.9.1985 quashed paras
8 1l to 8.4 of the 1mpugned communication dated 29 10.82

and gave a direction to fix the senlorlty of the

44 H e T U sl e e
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petitioners and respondents(promotee and direct
recruit Appraisers ) on some fair and just principle
wifhout causing serious prejudice to either the
promoteés or the diréct recruits., Para 6 of the said »
judgment of the Madras High Courd reads as under:-
"5, No doubt, in the course of the elaborate
arguménts addressed by counsel on both sides,
several methbds for fixing the seniority were
sﬁggested,lnamely; the éircular dated 12,12,1959
the combined seniority list for each port, the
bases on which the judgment was rendered by tﬁe
- Bombay High Court in Special Givil Application
No.2699 of 1972 dated 18.10.1579 the principles
lzid down by the deciéion’of this Court in
C.N. Raghavan V.P.B. Vedantam and others( W.A.
No.195 of 1973 daied 11.10,1977, etc.)However,
this Court is not inclined to give a direction
,1 that ahy particular method in the fixation of
- seniority should be adopted, for, bhat would
,.embarfassthis Court later, in the event of the:
propriety of the fixation;of seniority in the
v;annér suggested should be challenged. before this
very Court. Under those cichmstances; besices
directing the Government to consider the question
of fixing inter se seniority in the category of
Appraisers consisting of promotees as well as
direct recruits in a just and fair manner and alsc
without causing serious prejudice to either the
promotees oxr the direct recruits and prepare a
seniorify list of Appraisers and consider their
claims for promotion, fhe impugned communication
in so far as it aﬁportions the vacaﬁcies of
Assistant Collector of Customs between Appraisers

belonging to the same integrated class but making
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a distinction between direct fecruits and
promotees, is.quashed. 3Iﬁ‘other words,

paragraphs 8,1 to 8,4 of the impﬁgned communication
dated 29{10;1982 cannot be sus%ained and they
areigccordingly quaéhed. The writ petitions

are allowed to the extent indicated above, There

will be no order as to costs,?

1., L.P.A.s were filed both by the Government
© and the direct recruit respondents against the said
judgement of the Madras High Court.,IWhereas the
Government have withdrewn the L.P.A., the one filed

by the direct recruit‘respondents is still pending

'in the Madras High Court.

12, ' In pursuance of the direction of the Madras
High Court, the Government decided that the promotees
of all the three cadres may be placed together on the basis of
their continuous length of service and the direct recruits
6n the basis of their inter-se ranking assigned by the
U.P.S.C; and then an allflhdia list-be prepared by
rotating the officers in the two lists in the ratie
of 1l:l, This is incorporated in the Ministry of Finance,
Department of Revenue, circular 1e£ter dated 226d May,
1986, which has been impugﬁed in the present application _
before us. The circular dated 22nd May, 1986, while adopting
the principle regarding preparstion of two separate lists of
direct recruits and.promotees on an all-India basis- the former
according to their inter-se ranking determined by
~the Union .Public Service~Commissiéﬁ*an&’the latter
~according'to continuous length of service in the grade
" and thenlpreparihg a combineé all-India list by
amalgamating these officers in the two lists in the
ratio of l:l provides that this method will be

applicable only to those Appraisers who were in

A M)
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éositioh on 15th September, 1970 and were recruited/
promoted to the grade on :egular basis upto 28th
‘February, i986,'and suitable modifications will be

- made in respecet of those p;omoted/recruited to the
grade on or after Ist March, 1986 in keeping with the
principles contained in Deparﬁment of PersonnelAand
Training O.M.No.35014/2/80-Estt(D) dated 7th February,
1986, The said circular dated 7.2.1986 lays down that
"while the pr1nc1ple of rotatlon of quotas will still
be followed for determining the inter-se seniority

of direct recruits and promotees, the present
practice of kéeping vacant slots for beimg filled up by’
direct recruits of later years, thereby giving them-
unintended seniority over bromotees who are already
in position, would be dispensed with. Thus, if
adequate‘number of direct recruits do not become
available in any pértiéular year, rotation of quotas
for purpose of determining seniority would take place
only tp_fhe extent of the évai;able direct recruits
and the promotees, In other words, to the extent
direct recruits are not available, the promotees will be
bunched together at the bottom of the seniority

list below the last position upto which it is
possible to determine senlority, on the basis‘of
rotation of quotas with reference to the actual
,number of direct recruiﬁs who become available.. The
unfilled direct recruitment éuota vacancies would,
however, be carried forward and added to the

- corresponding direct recru1tment vacan01es of the
next year( and to subsequent years where necessary)
for taking action for direct recruitment for the
total number according to the usual practices
Thereafter, in that year while seniority will be>

determined between direct recruits and promotees,
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to the extent of number of vacancies for‘direct

" recruits and promotees as determined according to the

quota for that year, the additional direct recruits
selected against theAcarriéd forward vacancies of the
previous year would be placed en-block below the last
promotee( or direct recruit as the case may be) in
the seniority list based on the rotation of vacancies
:0f that year. The same principle holds good in
determining seniority in the event of caxrry forwaid,
if any, of direct recruitment or promotion quota
vacancies(as the cése may be) in the subsequeni

years®,

13; | In para 20 of the counter, the rationale
in regard to fixation of seniority with effect from
1.3.1986 has been explained in tHe following words:-
© % In the meantime Supreme Court and various
>'High Courts have pronounced several judgments
where they broughﬁ\out inappropriateness
of the direct recruits of later years becoming
senior to promotees with long years of service.
This matter was discussed in the National
Council and it was decided that in future
while the principle of rotation of vacancies
will still bé followed for deterﬁining inter-se
seniority of direct recruifs and promotees,
the présent practice of keeping vacant slots
for being filled up by direct recruits of
later years thereby giving them seniority
over promotees who aré already in bositibn;

would: be dispensed with,"

14, Shri Shanti Bhushan, learned counsel for the
direct recruit respondents contended that the judgment

of the Supreme Court in Mervyn Continho and others

" v, Collector of Customs, Bombay and others operate§

A ]



as constructive res-judicata and the question having

been once decided is not open to readjudication. Shri

P.P.Rao representing theé Department took the stand

that the decision in Mervyn Continho's case is a binding

prececent, However, Shri Bamamurthl, learned counsel

for the applicants argued vehemently that the decision

'in Mervyn Continho's case did not operate as |

~ constructive res-judicat®; nor is it a binding

precedent., It was also common-grﬁund taken by

counsel appearing for the Government and direct recruit

respondents that the subsequent decisions of'the

Supreme Court in régard to question of seniority deter-
- mined with referénce to the quota and rﬁta system

or the principle of continuous officiation or the

length of service in a particular grade were distinguish=

able on facts which gave rise to those decisions and

that the judgement in the case of Mervyn.Continho

having been given'by a constitution bench of five

judges of the Supreme Court was still valid today.

15, . Explanation VI to Section 11 " Res judicata®
> of the Code of Civil Procedure reads as follows:-

® Where persons litigate bona fidé.in respect
of a public right or of a private righf
claimed in commoq fpr themselves and others,
all persons interested in such right shall,
for the purboses of this section, be deemed
to claim uncer the persons so litigating."
Order I, Rule 8(1) of the Code of Civil Procedure
feads as follows:=- | _
"(1) Where there are numerous persons having
the same interest in’one suit,-
(a) one or more of such persons may, with

the permission of the Court, sue or be
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sued, or may defend such suit, on behalf
of, or for the benefit of, all persons

so interested;

(b)the Court may direct that one or more
of such persons méy sue or be sued,
or may .defend such suit, on behaif ofy,
or for the benefit of, ail persons

so interested.®

It will be seen from the above that where there are
numerous persons having the same interest in one

suit, one or more of such persons may, with the

' permission of the Court, sue or be sued,
163 In Ahmad Adam Sait and others v. M.E.Makhri
and others (A.I. R. 1964 S.C. 107), the principle of
’ constructive res judicatafwas considered at length
" and the Supreme Court made the following observations:-
# It is clear that S.11 read with its explanation
© VI leads %o the result that a decree passed
in suit instituted by persons to which
» : explanation VI apﬁlies will bar further claims by

persons interested in the same right in respect
of which the prior suit had been instituted,
Explanation VI~thué illustrates one aspect of
constructive res judicata. Where a representati-
ve suit is brought under S. 92 and a decree

is passed in such a suit, law assuhes that

all persons who have the samé‘interest as - -
the plaintiffs in the representative suit

were reﬁresented by the said pl;intiffs and,
therefore, are.constructively barred by

res judicata from reagitating the matters
directly and suhstantiélly in issue in the

salid earlier suit,
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" (17) A similar result follows if a suit

is either brought or defended under O.I.R. 8

In that case, persons either suing or defending

an action are doing so in a representative

character, and so, the decree passed in

such‘a suit binds all those whose interests

were represented either by the plaintiffs or

by the defendants ; Thus, 1t is clear that in

determlnlng the questlon about the effect of

a decree passed in a representative suit, it is

ESsenCLal to enqu1re which interests were

represented by the plaintiffs or the defendantsi

f the decreé was passed in a suit under
S.92, it will become necessary to examine
the palintfig;order to decide in what
charécter the plaintiffs had sued.and what

interests they had claimed. "If a suit is

brought under O.I.R. 8, the same process will

have to be adopted and if a suit is defended

under O.I.R.8, the plea taken by the defendants

will have to be examined with a view to decide

which interests the defendants purported %o

defend in common with others Lol aateah

17. The parties in Mervyn Continho's case were the

Appraisers, both direcﬁ recruits and‘ﬁromotees, of the
Bombay Custom House and no such permission of the
Court,as envisaged under Order I, Rule 8(1l) of the
Code of Civil Procedure appears to have been obtained,
As such, the parties in that case cannot be considered
to have represented the interests of Appraisers of

~ other Custom Houses in the country. For constructive
reé judibata to be applicable, the parties tdlthe suif

should be the same or they should have.been lifigating

g,////4§\~ u*,iu;/j P g T T
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in a representative capacity and the matters in issue
should be the same, Whereés in the case of Merv?n |
Continho the parties were direct recruits and promotee
'Appraisers belonging to the cadré of Bombay Custom

House and the issue faiéed was in regard to seniority\
between direct recruits and promotees of the cadre of
Bombay Custom House, 1n the present case under ouxr
con51deratLon, the parties a:e promotees and direct
recruit Appraise;s belonging to all-ﬁhe three Custom
Houses and the issue rais§d is in regard to determination
of seniority or eligibility for con51derat10n for

an
promotlon on/all—Inala basis,

18, In the case of Mervyn Continho, the issue
raised was in regard to determination of seniority
between direct recfuité and promotee Apﬁraisers
appointed to a particular cadre; in the present case,
the question is one of determination of relative
placement or seniority after ahalgamatiﬁgiall‘ﬁhﬁ
incumbents of three different cadres for thé limited
purpose of‘considéring them for promotion to.Grbup'A‘
posts. Their inter-se seniority in their respective
cadres stands already determined, Again in the case
of Mervyn Continhb, the seniority was relegant with
reference to promotion to Group 'BY posts in the same

cadre, whereas in the present case the inter-se
\

relative placement or seniority.is-sought to be determined

with reference to promotion to Group 'A' posts, not

included in either of the three cadres. The issues
involved in the present case are thus quite distinct
from those which were considered in the case of
Mervyn Continho and the'decision in the said case

cannot operate as res judicata.
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19, Now we have to consider as to what is the

‘retio decidendi in Mervyn Continho's case. As held

by t he Supreme Court in Bégional Manager v. Pawan

- Kumar ( A.I,R. 1976 S.C. 1766), " It is the rule \

deducible from the application of law’to the facts

and circumstances of a case which constitﬁtes its

ratio decidendi and nqt some conclusion based upon'

facts which may appear to be similar. Cne additional

. or different fact can make a world of difference

between conclusions in two cases even when the

same principles are applied in each base to similar

facts, "‘. {para 7).

20, | In S*ate of Orissa v. Sudhansu Sekhar Misra

and others ( A.I R 1968 S.C. 647), the Supreme Court held

as follows. |

| "eesds A decision is only an authority for
what it actually decides, What is of the
essence in a decision is its ratio and not
every observation found therein nor what

- logically follows from the various obserﬁations
made>in it. On this topic this is what _
Earl of Halsbury LC said in Quinn v. Leathenm,

. 1qci AC 495,

- " Now before discussing'the caée of Allen
© v. Flood, (1898) AC 1 and what was decided

therein, there are two observations of a general
character which I wish to.make, and one is to
repeaf what I have very often said before, that
every judgment must be read as applicable to
the particular facts proved, or assumed to be
proved, since the generallty of the expre531on whic]
may be found there are not intended to be exposi-
tions of the whole law, but governed and

qualified by the particular facts of the case

in which such expressions are to be found.

AAM T >
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The other is that a case is only an‘autﬁority
for what it actually decides, I entirely
deny that it can be quoted for a proposition
that may seem to follow logically from -
it. Such a mode of reasbning assumes that
the law is necessarily a logical dee, whereas
every lawyer must acknowledge that the law

‘is not always logical at all." It is not a

profitable task to extract a sentence here

and there from a judgment and to build upon it."

21. - Shri Shanti Bhushan, learned counsel for the

respondents also contended that the law laid down by

the Supreme Court in BKervyn Continho's case, heard

by a bench of five Judges, in determining seniority
between direct recruits and promotee Appraisers, had
held te field and had been acted upon for the last

so maﬁy years. In the face of the said judgement, any
other principle'of law enunciated by a smaller bench

of the Supreme_Court qould not be applied in this

case, In this connection, he referred to the following
observations of the Supreme Court in Union of India

v, K.S.Subramanian ( A.I.R. 1976 S.C. 2433):

# 12, We do not think that the difficulty
before the High Court could be resolved by
it by following what it considered to be vieh of
a Division Bench of this Court in two cases
and?gerely quoting the views expressed by
larger Benches of this Court and tﬁen observing
that these were insufficienf for deciding the
péint before ﬁhé High Court. It is true that,
in each of the cases cited before the High
Court, observations of this Court oécqr.in

a context different from that of the case

hefore us. But, we do not think that the High
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Court acted correctly in skirting the views
expressed by larger benches of this Court in
a>manner in which it had done this. The proper
course for a Hiéh Court, in such a case, is

to try to find out and follow the opinions
expressed by larger benches of this Court in
preference to those expressed by smaller
bénches of the Court. 'That is the practice
followed by this Court itself, The practice
has ﬁow crystaliized into a rule of law

declared by this Courtisesseesicdais®

He also relied on the obsexrvations of the Supreme
Court in M/s.Ujagar Prints v. Union of India
( A.I.R. 1987 S.C.874) as under:-

"ese Judicial discipline requires that a Bench
of two Judges should not disregard the decision
of a Bench of three Judges but if the Bench of
twn'Judges_is inclined to disagree with what
has been said by the Bench of three Judges on
the ground that it does not represent the ;orrect
law on the subject, the case should be referred
by the Bench of two Judges to a largér‘Ben;hi"

\ | (Para 5).

7

22,. It was further strongly contended by Shri
Shanti Bﬁushan that what had been done over a long
period of years in the matter of determining seniority
of direct recfuits vis-a-vis promotees operatgd'as a
promissory estoppel and the Department could not now
adopt any other principle, He pointed out that a
representation had been held out to the direct recruits
that by virtue of their seniority, they would be earning
promotion to Group 'A' posts within a certain span of

time, They had joined the Service under this belief

 V -:*mﬂgd//;?>/6\\bT/4Lu_43jjﬁ
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and this position-couid not now be altered to their
disad&antage . This was bdund to happen if instead
of fixing-their seniority by rotating the prbmotees
with direct recruits in the ratio of 1l:1l in the
.all-india-Combined List, the principle of continuous '
officiation of length of service was to be followed;'

. Shri Bamamurﬁhi, learned counsel for the applicants

contested this position,

23. In Union of India v. Godfrey Philips India
‘Ltd. ( ATR 1986 S.C.806), the Supreme Court had.
“occasion to examine the scope of the doctrine of
promissory estoppel as applicable against the

Government and made the following observations:-

14, Of course we must make it clear, and

‘that_is also laid down in Motilal Sugér

Mills case(AIR 1978 SC 621)(supra), that

there can be no promissory esteppe; against

the legislature in the exercise of its
legislative functions nor can the Government

or public authority be debarred by promissory

- estoppel from enforcihg a statutory prohibition.
It is equally true that promissory estoppel cannot
bé used to compel the Government or a
public authority to carry out a represenfétion-
or promise which iS'contrary'fo law or

‘which was outside the authotrity or power of
the officer of the Government or of the
public authority\to_make._swe may also point
out tha£ the doctrine of promissoxry estoppel
being an equitable doctrine, it must yield when
the equity so requires, if it can be shown by the
Government or public authority that having
regard to the facts as they have transpired, it

/

would be inequitable to hold the Government

'¥}////1L\~ //(“*;“U752
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or public authority to the promise or
representztion made by it, the Court would
not raise an ecu1ty in favour oF the pe#son to
hhom the promise ozr representatlon is made
and enforce the promise or representation
against the Government or public authority,
The doctriqe of promissory éstoppel would
be displaceéd in such a case, because on‘fhe
facts, equity would not require that the
Government or public.authority should be
held bound by the promise or representation
made by ityiees®

( Para 14);

From the above, it is clear that promissory estoppel

cannot be used to compel the Government to carry out . °
représentation or promise which is contrary to law.

If fhe determination of seniority or relative placement
of direct recruits and promotees in preparing the all-
India Gombined List on the principle of rotating them

in the ratio of 1l:l is not warranted either by rule or
law as would.bé evident from the discussion in the
subsequent paragraphs of this judgement, the doctrine

of proﬁissory estoppel cannot be invoked,

24 In hervyn Continho's case, the Supreme Court

had no occasion to consider the Recruitment Rules of

1061 ffamed under proviso tofrticle 309 of the
Constitutiion . Even though the Rules had -been referred to

-in the counter filed by the Government, the Court took

into considerztion only the circulars issued by the
Central Board of Exciée and Customs in 1936, 1953 and
1955 and the O.i. issued by'the Home Mlnlstry in 1959
and proceeded on the ‘assumption that the recruitment in
fact had been made to the cadre of Appraisers in the

AL !



Bombay Custom House in the ratio of 50 per cent for
p;omotees and 50 per cent for direct recruits. In such
circumstances, determination of seniority by rotational'

sysﬁem as provided for in the circular of 1959 was held

to be valid.

25. Para 6 of the Annexure entitled "GENERAL PRINCIPLES
FOR DETERMINATION OF SENIORITY IN THE CENTRAL SERVICES®
attached to O.M.No.9/11/55-RPS, dated 22nd December,

1959 issued by the Ministry of'Home Affairs, Government

of India reads as follows:-

" The relative seniority of direct
recruits and of promotees shall be
determined accoxding to the rotation
of vacancies between direct recruits
and promotees which shall be based on
the quotas of vacancies reserved for
direct recruitment and promotion

respectively in the Recruitment Rules.?

Thus, there is no difficulty in determining seniority

on the principle of rotation where the Recfuitmént

Rules provide for recruitment from two or more sources

on the basis of a fixed quota and in actual practice,

such recruitment has taken plece on thg basis of quota 7
prescribed, We find that neitherlthe Recruitment Rules of
Appraisers as notified in 1961 prov;de for any fixed quota
nor in practice fﬁe recruitment has taken place in a'fixed

ratio or quota.

26, . The Recruitment Rule earlier referred to, viz.,
Rule 4(c) merely provides that " The percentage of posts
to be filled by direﬁt recruitment by competitive
examination or by selection otherwise than by competitive
examination shall nbt be less than 50‘per cent of the

total cadre of Appraisers. The remaining posts may be

A
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. filled'by any other method mentioned in rule-=-3."

Vhat the rule provides is,ihat‘the intake of direct
recruits shall not be less than 50 per cent of the
total cadre of Appraisers. It can ‘be more than 50%
also. . This percentage is also related to the number
of posté in the total cadre of Appraisers and does not
refer to annual recruitment of persons t6 the cadre, |
Whereas para 6 of the Appendix to O.M. of 22nd’ December,
1959 refers to the relative seniority of direct recruits
and promotees being détermined according to the
rotation of wacancies between direct recruits and
promotees based on the guotas of vacancies reserved
for direct recruitment and promotion reépectively

in the Recruitment Ruleé, rule 4(c) of the Customs
Appraisers’ Service Group 'B' merely prescribes that
‘direct recruitmenf_to the Service shall not be less
than 50% of the total cadre. It has been contended
that appointment to the Service by way of direct
recruitment and promotions had been so ensuréd that
ratio of 50:50_be£ween direct recruits and‘promotees
was maintained. The figures of actual intake of direct
recruits and promotees to the Service shows that this
ratio was not adhered to in filling up vacancies

of Appraisers from year to year, as would be obvious

from the following figures:i-

:

Year . Direct Recruitment _ P;omoteé

1962 | 6. R 35
1963 5 16
1964 12 _ 8
1965 35 4
1966 13 - 25
1967 3 \ 7
1968 Nil 80
1969 27 13
1970 | 4 19
1571 | - 10 15
1972 : 23 1
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Year Direct Recruitment Promotee
1974 9 | 6
1975 26 36
1976 17 5
1977 25 | 9
1978 10 ' 3
1979 20 | 16
1980 ' 31 - 11
1981 .. T 2
1982 12 8
1983 | | 22 9
1984 | 19 | -

It has been conceded in paragraph 6,7(parawise ¢oﬁments)
of the counter filed by the Department that during the
years 1978 to 1984, 129 direct recruits were appointed
whereas-the number of'promotions made on regular basis
during this period was only 49, It ﬁas, however, been
pointed out that during the\years 1962 to l§84, 334 posts
'of Appraisers were filled by direct recruitment'as

"against 337 filled by promotion,

27; . The above factual p051t10n shows that whereas
there was po _annual recgultmeni gremotlon in the

fixed ratio of 50350 to the cadre of Appraisers, this
‘ratiq has been sought to be maintained over a period -

of more thén two decades., The Service, as such, can

be considered to be diyided vertica;ly into two parts-
dne comprising the promotee Appraisers and the other
direct&;ecruit appraisers, who, more or less, hold

equal number of posts as viewed over a long span of

more than 20/years. When the recruitment :uie itself

ié not based ;n a fixed quota of récruitmemt by way of
'promotion and direct intake and the actual recruitment
has also not proceeded in any fixed watio, even though
the samé might have been the intention of the Government,
determinatién of seﬁiori}y on the basis of the rota

principle cannot be held to be valid, This is neither

A !
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warranted by the O}M. of 1959 nor by any“decision of fhe
;Snpreme&Court. Even if it be assumed- which is not a fack
in this case- that there was a quota system of'recruitment,
the same has obviously broken down and in such

circumstances, the rotational system of seniority cannot

be applied as held by the Supreme Court in so many cases.

28¢ The Supreme Court had occasion to distinguish
the facts in the case of Mervyn Continho v,Collector
of Customs, Bomba& from the facts of the cases giving rise

to rulings in a few other cases.

29, | In P.S, Mahal v. Union of India( A.I.R. 1984
S.C. 1291), the Supreme Court made the following

observations:-

", ... Where the quota rule is a statutory
"rule which has to be scrubulously observed,
the vacancy which according to the quota
rule is alloceble to promotees from one source
- )  cannot be filled by a promotee from another
| sourne and. if notwithstanding the quota rule, the
vacancy is filled by a promotee from thaf
other source, such promotion would be
irregular and as pointed out above, the
vacancy would continue to remain a-vacancy
liable to be filled by a promotee from
the first mentioned source. It would not
be strictly accurat® to say that in such
a casé the vacancy is carried forward in
the éense in which that expression has
been used in T.Devdasan v. Union of India,
AIR 1964 SC 179. It was pointed out by ~
this Court in Mervin Continho v.Collector
of Customs, Bombay,(1966) 3 SCR 600: (AIR
1067 'SC 52): ™iua.s% in the case of the
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carry forward rule certain quota is fixed
annually for a certain class of persons

and it is carried forward from year to year,
This is very different from a case where

a service is divided.inﬁd two parts and ihere
are two sources of recruitment, one of
promotion and the other by direct recruitment.
In such a case the whole cadre of a
particular service is divided into two

parts and there is no question of carrying
anythiﬁg forward from yéar to year in the

matter of annual intake."

Again in O.P.Singla v. Union of India

(AIR 1984 S.C. 1595), tte following observations

of the Supreme Court are relevant:-

"24, This Court has taken the view in
many cases that whenever the rules provide:
for recruitment to a Service from different
sources, there is no inherent infirmity in
prescribing a.quota for appointment of
persons drawn from those sources and in working
out the rule of quota by rotating the
vacanciles as between them in a stated pro~-
portion., (See for example, Mervyn Continho
V. Collectbr offustoms, Bombay,(1966)

3 SCR 600: (AIR 1967 SC 52), S.G.
Jaisinghani v. Union of India, (1967)

2 SCR 703: (AIR 1967 SC 1427),Bishan
Sarup Gupta v. Union of India, (1975) 1
SCR 104: (AIR 1974 SC 1618), A.K.
Subraman v.Union of India, (1975) 2 SCR

1979: (AIR 1975 SC 483), V.B.Badami v.

s

State of Mysore, (1976) 2 SCC 901: (AIR
1980 SC 1561) and Paramjit Singh Sandhu
v.Ram Rakha, (1979) 3 SCR 584:(AIR

1979 SC 1OT3) v vevas
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w25, However, instances are not unknown
wherein, though the prov;§ion of a rule
or a section is not invaiid, the manner in
»which that provision is implemented in
Betusen percons who, being som i fyoporities
circumstanced; are entitled to equal
_ treatment..eosnss®
31 In N.K.Chauhan v: State of Gujarat(AIR 1977 .
. S.C. 251), the Supreme Court made the following

observationsi:=

"33, We therefore reach the following

conclusions:=

%], The promotions of mamlatdars made

'by Government between 1960 and 1962 are
saved by the 'as %ar as practicable' proviso
and-therefdre'valid; Here it falls to be
noticed that in 1966 regular rules have
been framed for promotees and direct recruits
flowing inﬁo the pool of Deputy Collectors
on the same quota basis but with a basic

;,; : differences; The saving provision 'as far

as practicable' has been deléted in the
1966 rules. The consequence bears upon

seniority even if the year is treated

as the unit for quota adjustment.

m5, If any promotions have been made
in excess of the quota set apart for the
mamlatdars after rules in 1966 were made,

the direct recruits have a 1gitimate right

to claim that the appointees in excess of the
allocable ratio from among mamlatdars will
have to be pushed down to later years

when their promotions can be regularised

by being absorbed in thelr lawful quota

R !



—30m

for those years. To sihplify,‘by illustration,
if 10 Deputy Collectors' ‘substantive |
vacéhcieslexist in 1967 but 8 promotees were
appointed and two direct recruits alone were
sggg:ed, there is a clear transgression
of/50: 50 rule. The redundancy of 3

hands from among promotees cannot claim'

to be regularly appointed on a permanent
basis. Forthe time being they occupy

the posts and the only official grade

that can be gxtended to them is to absorb
them in}?ibsequent vacancies allocable

to promotees, 'This will havé to be worked
out down the line wherever there has been
excessive repfesentation of promotees in

the annual intake, Shri-Parekh counsel

for the appellants has fairly conceded

this position. | |
"3, The quota'rule does not inevitably,
‘invoke the application of the rota rule.

The impaét of this position is that if
sufficient number of direct recruits have
‘not been forthcoming in the years since

1960 to £ill in the ratio due to them

and thése deficient-Vaéancies have been

filled up by promotees, later direct

". recruits cannot claim 'deemed! dates of

appointment for seniority in service with
effect from the time, according to the

reta or turn, the direct recruits' vacancy
arose. Seniority will depend on the length

of continuous officiating service and cannot



i

' e
-33- : U
be upset by latér arrivals from the open

market save to the extent to which any

‘excess promotees may have to be pushed

down. as indicated earlier,

"33, These formulations based on the

¥

commonsense understanding of the

Resolution of 1959 have £o be tested in

- the light of decided cases., After all, we

live in a judicial system where earlier
curial wisdom, unless competently over-
ruled, bindé the Court., The decisibns
cited before us start with the leading
case in Mervyn Continho v. Collector of
Customs, Bombay, (1966) 3 SCR 600 =
(AIR 1967 SC 52) and closes with the last
pronquncement in Badami v, State of
Mysore; (1976) l‘SCR 815, This time-
span has been dieta go zigzag but we see
no difficulty in tracinq a common thread
of reasoning. However, théere are diver-
gencies in the rafiocination between
Mervyn Continho(Supra) and Govind
Dattatraya Kelkar v,Chief Controller of
Imports and Exports, (1967) 2 SCR 29 =
(AIR 1967 SC 839) on the one hand and
S;G.Jaisinghani‘v. Union of India, (1967) "
'2 SCR 703 = (AIR 1967 SC 1427), Bishan»
Sarup Gupta v. Union of India, (1975)
Supp SCR 491 = (AIR 1972 5C 2627),
Union of India v, Bishan Sarup Gupta
(1975) 1 SCR 104 = (AIR 1974 SC 1618)
and A.K.Subraman v. Union of Ihdia,'
(1975) 2 SCR 979 = (AIR 1975 SC 483)

on the other, especially on the rota
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system and the year being regarded as a
unit, that this Court may one day have
to harmonize the discordance unless
Goveinment wakes up to the need for
properly drafting its ser§ice rules so as to
eliminate litigative waste of its servants®

energies."

Their lordships of the Supreme Court summarised the
conclusions in the above mentioned case in the

following words:=-

"(a) The quota system does not necessitate
the adoption of the rotational rule in
practical application., Many ways of
working out 'quota' prescription 6an be
devised of which rota is certainly one.
(b)IWhile'laying down a quota when
filling up vacancies in a cadre from moXe
than one source, it is-open to Government,
subject to tésfs under Article 16,

to chooée 'a year' or other period or the
.vacancy by vacancy basis to work out
the'quota among the sources, But once

the Court is satisfied, examining for
constitutionality the method proposed, that
there is no 1nva11d1ty, administrative
technology may have free play in ch0051ng
one or other of the famlllar processes

of implementing the quota rule. We, as
Judges, canﬁot strike down the particdlar
scheme because it is unpalatablé to

forensic taste.
(c) Seniority, normally, is measured

by length of continuous, officiating service
- the actual is easily accepted as the

legal. .This does not preclude a different



’prescription, constitutionality tests being

Sat,isfi ed‘. n ‘selo s’

32. Again in G.P.Doval and others v. Chief
Secretary, Government of U.P. and others(1984) 4 Supreme
Court Cases 329), the Supreme Court observed:

"Therefore, in the absence of any specific
rule of seniority governing a cadre or a

service, it is well-settled that length of
continuous officiation will provide a more

objective and fair rule of seniority,"(para 12)

-Again their lordships observed in para 15(Supra)-

" Now if there was no binding rule of seniority
it is well-settled that'length of continuous
officiation prescribes a valid principle of

senioritysee.o®

33. Once the two categories of Appraisers viz,,
promotees and direct recruits have been fused into one
cadre of a particular Custom House énd their inter-se
seniority'also determined on the rotational

principle, it would be discriminatory to limit or enhance
the prospects of promotioh of any particular member |

of that cadre or claés soiely on the ground that he belongs
to a particular category, namely, whether he is a direct
recruit or prbmotee. In Mohd. Shujat Ali v._Uhion of India
(A.I.R., 1974 S.C. 1631), the Supreme Court held "But where
gfaduates and non-graduates are both regarded as fit and,
therefore, eligible for promotion, it is difficult .

to see how, consistently with the claim for’equal

opportunity, any differentiation can be made between

them by laying down a qﬁota of promotion for each

| and giving preferential treatment to graduates over

non-graduates in the matter of fixation of such quota."(para2
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34. ~ Vhile it would be perfectly valid to prescribe
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any higher qualification or quantum of experience for
promotion-to Group 'A' posts, it would be discriminatory
and offending A;tigles 14 and 16 of the Constitution

to prescribe that seniority or eligibility for promotion

to the higher post of Group'A' shall be determined

.w1th reference to the fact whether the inciumbent is

a dlrect recrult or a promotee and allocatlng him his
position in the all-India list on such a consideration?
All Appraisers from whichever source th ey have been
appointed in their respéctive cadres, are to be considered
on an equal footing for purposes of further promotioﬂ

and their amalgamation into a common eligibility or
senilority list prepared on an all-India baéis has to
proceed on a just and fair principle which can be applied
as a common denominator or parameter for determining
their inter-se seniority or relative placement in such a

common list,

35, An analysis of the all India combined list of
Appraisers preparéd after rotating direct recruits_and
promotees in the ratio of 1l:l and circulated with letter
F,No,A.23011/1/86-AD.II(A), dated the 22nd May, 1986 would
show that it has resulted in violent distortions of
seniority of the incumbents with reference to their
postiﬁés in their respecfive regional cadres, Applicants.:
Nos.l and 2 were promoted on 6.6,1968 and 31.8,1968
respectively. Direct recruits appeointed in 1976 and

1977 were placed against,Vacancies earmarked for fhem in
1968, Promofees of 1968 thus became junior to direct

recruits -of 1976 and 1977 in the combined all India list.

Applicant No.l's name was shown at $1.No.l156 in the

Seniority List of Appraisers in the Bombay Custom House

and he was above direct recruit Appraisers shown at Sl.

Nos.l157,159, 161,163, 165 and 167wiqﬂtbgis§i§;li$é-?i“"

[P DU R ]
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of the Bo@bay Custom House., In the Combined Seniority
List, these‘di;ebt recruit Appraisers who were shown
at 81.No.157( Shri M.P.Dixit), S1.No.159(Shri S.M.
Rastogi), S1.No.l61(Shri Gurlal Singh Sandhu),
S1,No.163(Shri Mohan Singh), Sl.No.l65(Shri Krishan
Kumar) and S1.,No.167(Shri M.M.Magotra) have been
shown at §1.No.420, S1.No.426, S1.No.428, Sl.No.430,
_Sl.Nb.432 and S1.No.434 respectively and Applicanf
No.l has been brought down to S1.No.435, These direct
recruit Appraisers who were below App1QCant No.l in the
Bombay Custom House Seniotrity List have been placed above
him in the Combined All India Seniority List. Similarly’
one Shri W.F.Feegrade, a promotee Appraiser, who was
promoted to the cadre of Appraisers dn 9.7.68 agd shown at
S1.No.24 intheé seniority list of Célcutta Custom House,
above‘Sl.N5.27,29;31,and‘33, has now been placed af
S$1.No.441. in tﬁe Combined Seniorit? List and those
shown at S1.No.27{(Shri S.C.Paul), Sl.No.29(Shri M.N.
Dhaxr), S1.No.31(Shri Amarendra.Jha) and S1.No.33(Shri
V.B.Dhar) have been placed above him at Sl.No.418,
422,424 and 436 respectively. Applicant No.3 was
promoted in April,ﬁl979 against a regular vacancy, His
name is not includéd in the impugned seniority list,

although his name figured at S1,No.368 in the seniority

'list of the Bombay Custom House as on-l.1.1982, Direct

' recruits of 1984, however, find place in the impugned

list. Thus thé Combined Seniority or Eligibility List
has caused violent departure from. @nd distortions_in the
established seniority lists of promotee and direct

recruit Appraisers in their respective cadres. Obviously

this cannot be sustained on any ground.

367 | The violent distortions in the relative place-

ment of direct recruits and promotees in preparing

the all-India Combined List have been conceded by the

/ * —
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Dgpartment; They have also accepted that the all-India
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list is in fact not a éeniority list., In this

connection, submissions made by the Department in

para 6.10(para-wise comments) of their counter dated

23rd March, 1987 are relevant and are reproduced belows:—

? Para 6.1C

o It is submitted that all-India list of
Appraisers publighed vide Department of Revenue
letter dated 22,5.86(#Annexure-III to the
application) is not étfictly'speaking a
seniority list, as it does not follow the
principle of seniority as contained in Ministry
of Home Affairs O.M. dated 22.12,59(Annexure I-A'
to the application){ For ihstance‘it is
submitteéd that accordihg to the principle
contained in O.M. dated 22.12,59 all confirmed

. officers'become enbloé‘éénior to unconfirmed
officers. This is not the case in the_all-'
India list. I crave leave to refer to the
.senicrity list of respective Custom Hou;e'and
the all India list of Appraisers at the time
of hearing of the application. It is also
submitted that in the all-India list the
inter-se seniority of Appraisers in a particﬁlar
cadre has not been maintained, Particularly
in case of Appraisers belonging to Bohbay
Gustom House cadre, promotee Appraisers who
according to the Custom House seniority list
were junior to some Qirect recruits belonging
to thaf Custom House—ﬁave gained in seniority

| by a number-of places mnﬁgil-lndia list.
On the other hand direct recruits Appraisers

belonging to Calcutta and Madras Custom Houses

have gained in seniority vis—a=-vis theilir
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senior promotee Appraisers belonging to
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respective cadres in the all-India list of
Appraisers prepared in 1986;\ Had the all-India
}ist been a seniority list, thé inter-se
seniority of direct recruits and prométees in

a particuler cadre had necessarily to be

»

maintained.se,ese”

37. The A;l India Combined Lisf,,which has been
challenged.is based on apbl;cation of different
principles on different dates. While on the one

hand; it takes into consideration all the incumbents

as were in service -as on 15,9.70 whether diréct recruits
or promotees irreSpective.of the fact whethei some

bf the incumbents had later on resigned or retired

or are no longer alive and gives them their placement l
in the ratio of 1l:l on the basis éf fheir aource'of
appointment 1i.e., direct.recfuitment or promotion, on

the other hand, if in a2 particuler year promotions were

much in excess of the direct recruitment, slots were

-

reserved for direcf‘recruits,_who were given places
against those slots even though appointed a number of
years later'than those who had been appointed eaflier;
laétly, the circular dated 22nd May, 1986 also envisages
that as from 1,3.1986 the inter-se placement of direct
recruits and promotees will be determined in accordance
Qith their continuous officiation or length of service
as per proviﬁions of the Department of Persqnnelland
fréiﬁing o.m.mé .35014/2/80-Estt(D) dated 7th February,
1986, Thus the all-India List is vitiated also on the
ground no£ only of violent distortions but adoption of
different principles for different periods which cannot

but be held to be axrbitrary.

38. Another point raised in this case was that it

was made clear in the orders of promotions in some cases

that the bromotions were made only as a stop~gap ,



arrangement or temporary measure till direct recruits
became'available. However, as a métter of actual fact,
these promotees were never révéried éither when direct
recruits bedaﬁe availablé or on any subsequent occasion.
As such, denial of the benefit of length of

continuous service for purposes of determining

thé relative position in the all India Combined

List, in the absence of any other valid rule,

would be contrary to law,

39 The question in this is one of determining the
inter-se felativerplacemént or seniority of Appraisers
of three cadres relating to three Custom Houses, After
the recruitment tp the posts of Appraisers whether by

direct recruitment or promotion is long over and the

inter-se seniority of the incumbents in the respective

" cadres has already been determined on the rotational

principle, the application of the rotational principle

a second time for determining seniority in the all

India Combined List of Eligibility is warranted neither
by law nor by any rules. In the Indian Customs and
Central Excise Service Group-A, 50% posts are filled

by direct recruitment and 50% by way of promotion. The
posts earmarked for promotion are allocated to three

feeder Services, namely, Superintendents of Central

Excise Group-B 80%, Appraiseré 14% and Superintendents

of Customs 6%. -Thus, in the total cadre of Assistant
Collectors of Customs and Ce?tral Excise, the

intake by;way oftpromotion' from the category of
Appraisers is 7%. For filling up the quota

of promotions in the cadre of Assistant Collectors
of Customs and Central Excise, the Appraisers whose

seniority in their respective cadres of zonal Custom

Houses stands already fixed on the basis of the
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rotational principle cannot be discriminated against in
the matter of promotion on the ground of source of
their entry-into the service. This position has,
in fact been accepted in ‘Mervyn Continho's case whlle

considering the question of promoticn to the post of

- Principal Appraiser, whlch was a Group-B post in the

respect}ve Custom House cadre. The Supreme Court in no
uncertain terms held that there was no question of any
quota being reserved for promotion for Appraisers

recruited from two sources. They observed:

" The source of recruitment of Principal
- Appraisers is one, namely, from the grade
of Appralsers. There 1s, therefore , no
question of any quota belng reserved from N
. two sources in their cases, The rotational
eysteﬁ cannot, therefore, apply when there
is only one source of recruitment and not two

sources of recruitment," :
' ( Para 8)

In the present case 7% of the poste in the cadre of
Assistant Collectors of Customs and Excise Group-A

are to be filled up through one source only viz,,
promotion of Appraisers and, therefore, any principle
which gives an undue.advantage or weightage to a member
of the AppraiSers.Service with reference;to his source
of entry into the Appraieers Service cannot be sustained
and is liable to be struck down; The identity of a

member of the Service W1th reference to hlS source of

entry or mode of recru1tment stands submerged and lost

after his app01ntment to the Service and he becomes a

member of one homogeneous group, The relative placement

, Or* inter-se seniority of members of three cadres for

preparing eligibility list for Group~A has to be based,

in the absence of any other valid Rule of seniority, on

the principle of continuous length of service in that

grade, \/(_,/{w_’»(t‘_/ N
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40, In the circumstances, the impugned Seniority List

circulated with letter F,No.A,23011/1/86=AD,II(A)

dated 22nd May, 1986 is hereby quashed. Any promotions
mde to the posts of Assistant Cblléctor of Customs anda
Excise Group-A on the basis of the said list are also
set aside, Respondents No, 1 and 2 are directed to
prepare a fresh All India Combined Listlof Appraisers
on the basis of continuous officiation offhe incumbents

in the post of Appraiser,

41, If the direct recruit respondents succeed in
the L.P.A, filed by them agéinst the judgment of the
single Judge of the Madras High Court, the Gozrnmert
would no loncer be under an obligafion to prepare a
combined list. Both parties (the applicants and the
Yepartment) proceeded on the footing that a combined
éligibility list of Appraisers on an All-India basis
has to be necessarily prepared. We express no
opinion as to on what principle the combined eligibility
list should be prepared in such?contingency. The
application is accordingly allowed, There shall be no
drder as to costs,
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(KAUSHAL KUMAR) (K.MADHAVA REDDY)
MEMBER (A) ‘ CHAIRMAN
28.5,1987 28.5, 1987.
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