Mr. R.n. Kamal, Advocate in OA 109/86
For Petitioners: ir. Y. Prabhakar Rao, Advocate

For Respondents:. Mr. M.L. Verma, Advocate

CORAiM: HOMN'BLE KR. JUSTICE J.D. JAIN, VICE-CHAIRNAN
HON'BLE LR. BIRBAL NATH, ADMINISTRATIVE MEHBER

JUDGHENT . (Judgment of the Bench delivered by

Mr, Justice J.D. Jain, V.C.)
The applicants in all fhe above mentioned
0.As, seek to chaileﬁge the power of the Govérnment of
India, réspbndentho.l to enforce absorption of the
applicants in Rail India Technical and EconomiC'Services
Limited (for short RITES) which is a Public Sector

Undertaking oWﬁéaﬂby the -Government, with retrospective

“effect and not frqm the date of'thévpresidential Order

W . UL
according sanction for the/absorption‘from Railways in
Respondent Ho.2. Since the facts in all these cases
are by and large identical andxcommOnAquéstions of léw

are involved,.we'have'clupbéd:them together with a Vigw

~to dispose them of:by a common judgment;“f 
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2. Shortly put, the facts giving rise to this appli-

cations are that the applicants in all the above mentioned
O.As. joined Indian Railways as members of Indian Railway
Service of Engineers and they were promotedlto senior-
ranks in due-course of time., The Government established

a PublicvSectoriﬁndertaking.sryled as Rail India Technical
and Economic Services Limited, respondent No.2 herein some
time in the middle'of 1974, The said undertaking needed
specially skilled persons for manning key positions therein,
Accordingly, the senlor Technical Officers inclnding the
applicants herein were taken on deputation for a period

of three years. On the expiry of their original period

of deputation, the Gavernment asked the applicants and

other similarly placed officers to express their willingness/

options as to whether they were interested in getting

absorbed in the undertaking on permanent basis. The
applicants: expressed thelr w1lllngness for getting absorbed
in the undertaklng on various dates ‘as’ 1nd1cated below."
After a long time, the Alnlstry of Rallways (Rallway Board)
communicated their decision to absorb the applicants in |
RITES permanently,but_in the meanwhile certain changes i
hawg occurred by way_nf liberalised pension and gratuity
rules etc. which came into force with effect from 1,4.85.
The applicants and other sinilarly placed officers;tnerefore
represented that they be absorbed from a prospective date
i.e., the date on wniph final orders were to pe issued

by the Government according sanction for therr absorption
and not from retrospective effectlas the same would cause
considerable financial loss and hardship‘to them in view

of the liberalised pension and gratuity.rules etc. which

h

had come intc force in the meanwhile., However, the
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‘was final in its very nature and as such it could not

Jovernment did not %ccede to their request and issued
the Presidential or?ergsanctioning their absorption from
retrospective dates; namely, the dates on which their
Specified period of deputation was completed Even their

requebt for repatrlatlon to the parent department was

turned down on the plea that option once exercised

withdrawn, o . | :

3. Feeling aggrievéd, the'applicants have filed
separate appllcatlons under Section 19 of the Admlnlstratlve
Tribunals Act questioning the legality and validity of

the Pre31dent1al Orders in all these cases sanctioning
their absorption Qiéh re%rOSpecﬁive effect., )

4, We may now ‘summarise. below the facts of each

case which have a bearing on the decision thereof,

0A 109/86 R SN R T

The applic@wﬁ' $hri M.Q -Shingal was taken .’

on deputation by RITES as Group ueneral Manager thh

effect from 6.7. Bl fnr a perxod ofjthrggfyeaﬁs;?‘

Th g

exercised his optlon'on 7.1.84. to’bdvabaerbed pasmnn .~,n9?¥¥3=3
nently in RITES. However1 it was only vxde letter ) ‘
dated 21.1.85 1.e., pfter the‘lapse of about a year
that.thgyMinig. RN S 1> 3 .
their decisica}’
with effect from? g daty is
1nitial term of deputatan had explred It was however
clarified that sanctlon diving terms and conditions

of their abuorptlon would lssue in due: course, |

It was despite the fact that ln the meanwhile, the

Chief Manager of the“rIT&b had wrltten to the Secretaly, |

Ministry of Lallways (lailway Boaxd) vide letter
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dated L.9.24 \mnnexu1e 'L') stating that the process
of absorbing officers and staff in RITES which involved
a change in the t“1né290f the. Mlnlstry on the fundamental
question of permanenu stafflng of the Company took
consicderable timé, éherefore some officers had repre-
sented tlelr absorptlon may be affected prospectively from
1ihe date of approval by the Ministry, The RITES also

L

pointed out t 2t there was considerable substance in

the sald re.dest because the delay in absoxrption

was purely aduministrative and in case retrospective effect
was given to their absorptlon they stood to loose
flnancLaily in Lhe matter of their settlement of dues,
50, he requested for special dispensation by extending
the period of deputation of the said officers uptii the
date of the idinistry's approval for their absorption.

6. Cn Ieceipf of the decision of the Ministry

of Railways to absorb him in RITES wie.f. 7.7.84, the
petitioner represented vide letter dated 3rd June, 1985
(Annexure 'C') that a long time having elapsed in

between the exercisé of option by him and the decision

of the Hailway Board, thére was considerable change in
the situation and in case he was ébsorbed with retrosﬁéctive
effect, he stood tolsuffer considerable financial loss,
So he prayed that hls absorptlon should be effective

only from the ddueb, the terms and conditions and

the Presidential approval for hid absorption were
conveyed to him, In the alternative, he requested for

his repatriation tOJthe Railways. However, the request

of the petitioner and other officers who had made similar
representations was‘turned down by the Ministry of

Railways (Annexure 'E' letter dated 16.8,85) on the
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has inter alia cited certaln instances in whlch deputatlon

. i- % | | ‘
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advice of the Departmeﬁt of Personnel on the groynd that d

the date of their actu%l absorpfion would be the.date of

completion of the stip@lated period of deputation., It was

pointed out that if the said date was to be postponed

.extended

the offlcers would have to be treated on/deputation untll

the date of -actual absorption which would be against the
Committee of the Cabinet. '

orders of 11uﬂ¥p01ntmentsﬂlepartment of Personnel too ‘regretted

that it wes not poss 1ble for them even to accede to their

request that in case their request .. for absorption was

not acceded to, they-shéﬁld be allowed fo be repatriated

to the Railways since tbé option dnce exercised is final

and it cannot- be withdrgwn.fNot un-nerved by the said

letter, the petitioner madelanother représentatipn,to the

Government on 18.10.85(also Annexure 'C') reiterating his

earliecr stand and requeéting for issue of extension of

his ceputation till the Lss@e of formal orders by the Board,

ile specifically pointed%out that in the absence of the formal

orders he was unable to: clear his dues from the Eallways

I#

and he opted_igzua_»l

 Fjon on 28,1,84 on the understandlng
that f01mal absorptlon would be done 1mmedlately on completlon
of three years of deputatlon perlod However, vide Pre51dentxal
Order dated 11,11.85, the Government accorded sanctlon to”’

the petitioner for permanent‘absorptlon in RITES in publlc
interest with effect rron 7. 7 84, The petitioner thereupon

made a last bid vide hlS letter dated 15,11,85 to get himself
absorbed from the date of the sanction and issue of terms
and conditions and 1n’the al%ernatlve for his Iepatrlatlon

to the Railways, Falllng to get any response to the same, he

has come up with the present appllcatlon.;The petltloner o

period of some officers was extended in order to enable

then to have the beneflt of the llberallsed pension rules;

T S s S e an
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OA 108/86 )

Shri P.S. Dutt, the applicant, exercised his
option for permanent absorption in RITES on 3.8.84.
Vide letter dated 9%9.85 addressed to the Managing
Director, RITES, tﬁé Ministry of Railways (Railway Board)

conveyed their approval for permanent absorption of the

‘petitioner and other similarly placed officers with

effect from the dates, they had completed three years
of deputation. The particulars of the said officers
in the prescribed fdrm w;re'alsé célled for. On receipt
of the said letter,fthe petitioﬁer represented vide

his letter dated 18;10.85 tﬁat in view of the changed
policy of the Government and the Départment of Personnel
having agreed to extend the period of deputétion from

G years to 5 years in the case of deputationi§ts who
were working on project oriented posts, his period of
deputation be enlaréed by 5 years or till the date

of the issue of fbrTal'o;ders of his absorption by

the Board, whicheve# was earlier, However, his request

-for absorption from;a prbSpective date was turned down

vide letter dated 35,12.85 (Annexure~E) and eventuélly,
rresident's saﬁctio% was accorded vide order dated
v.1.86 (Annexuxe-l);for his absorption in RITES in
public interest with effect from 26,2.85, i.e.,, the date
on which he had completed his stipulated period of
deputaﬁieaéeﬁaaqg%ﬁgg_has come up with this'apblication

challenging the validity of the said order.

oA 110/86

. * ‘
Shri N.Rajmani, the applicant in this case,
opted for permanent absorption in RITES on 24th November,
1983, He was on deputation with RITES with effect from

19.1.82 for a period of 3 years., However, vide his

pom
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letter dated 14.6.85 (Copy Annexure-C), he represented

that he be absorbed with effect from 1.4.85 so that

he could get benefits of liberalised pénsionlrules,
) : ha -
As stated above, the Chief Manager, RITES / also addressed

- — e, o o e —— e
fu— - -

a letter dated 1.9.,84 to the Secretary of Ministry of

Railways (Railway Board) requesting him for absorption

e

of the various officers in RITES from prospective dates

e e et =~ L
s

e

in view of the long delay on the part of the Mlnlstry S

of Railways in communlcdtlng thelr decision and the

changes which had occurred in the intervening period.

It was specificallytpointed‘out that if retrospective
effect was given to their absorptlon there will be
difficulty in the settlement of their dues. However, vide
letter dated 9.9.85 (Annexure-B) addressed to the

RITES The'
lianaging Dlrector_émlnlstry of ‘Railways (Rallway Board)
intimated their apploval of the petltloner for permanent
absorption in RITES w1th effect from the date he had
completed his three years of depuiatlon. Eventually,
Pre31dent1al Order was 1ssued on 9,1, 86 accordlng sanction

of the Pre51dent to 9e“manent absorptlen of the petltlener
19, l .85, Feeling

in RITES in publlC interest w.e‘f}

dissatisfied, he hasqmoved this application.
t .

0a 111/86 |

Shri S.K. Bhanot, the petitioner in this case,
exercised his option-for permanent absorption in RITES
orn 27th Laxet , 1983 qnd it was on 21st January, 1985 that
the dinistry of Rallvays conveyed their de01510n to
absorb him permanently in RITES with effect from 27.7. 83
(Copy Annexure-B). It was clarified that sanction giving
terns and condit’ons of nws absorptlon would issue in

due course. On the receipt of the intimation, he re resented
E s P
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‘(Annexure-l) fo; absorptlon of the petltloner with

o o
-8 - N?)
vide Annexure-C dated 28,2.85 that his absbrption

with retrospective effect of nearly one and a half
r . ;
year would cause him heavy financial loss inasmuch
ac libewralised pgnsion rules had come igto force
!
in the mecanwhile. So, he prayed that hezzbsorbed

with effect from1.4,85 or from the date of the

issue of the sangtion whichever was later as it

el

was not known as ito when the formal sanction was

likely to be iss&ed Vide another letter dated

28,3.85, he aoaln requested the %lnlstry of Rallways

that21t was not posswble o -allow his absorption ' |

at least from 1.4.85, he be repatriated to the

Railways. As stated above, the RITES had already

written to this effect on 1.9.84 (Annexufe-D) to the
Secretafy, linistry of Railways (Railway Board).

The RITES again jrote;to the Chairman, Railway Board

vide letter Lated thh March, 1985 that the: representation
of Shri Bwanot be accepted as his absorptlon w e, f

27.7.83 would caqse him tremendous financial loss.
However, as ﬁuditﬂ an@ve aly tha representatlons were
turned down by the m;nlstry of Railways (Railway Bogrd)

in consultatlon-w1th the Department of Personnel Qide
letter cdated 16, 8 85 wrltten by the RITES to the
petitioner Shri Bhanot Eventually, the Presidentlal ‘i'
sanction was accqroeo in this case too on 11,11.85 |
effect from 27,7,83 in RITES in publ.ic ln’gerest.

Feellng agglleved he has flled thls appllcatlon.
K}

7. All ihese aphllcatlons are resisted by the

respondent, tnion of India, primarily on the ground K
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that as per the policy of the Government, all the

applicants who were on deputation with RITES for

a period of three years were absorbed from the

AY

dates their respective terms of deputation expirea'
and the proposal for the extension .of their temm
of deputation beyond ¥ix the initial period of
deputation was not agreed to by the concerned
authority, In this context, they referred to 0.,
dated 26.2,69 issued by the Bureau of Public
Enterprises, Department of Expenditure, Ministry
of Finance (Annexgre-I to the counter) in which
the decision of the Government, that the officers
deputed to public enterprises slould be asked to
exercise an option between the two alternatives of
(i) resignation from Government serﬁice and perma=-
nent absorptlon 1n “the concerned public enterprise and
(ii) reve:sion back to the parent gadre, from the
date thei; period of deputatron came to an end, was
circulated. It was further stated in the said Memo
that the tal pellod of deputation would not be
extended beyond 3 years. However,fhe respondents
clarified that thef Bureau of Public Enterprlses
in their 0,ii, dated 22, 9 72 (Copy Annexure-II)
explalredthat the teln of deputation of an offlcer
extended. . ~pulated

in public enterprls@s should not be/beyond the sti/tenure

and the option ord%rs be implemented most strictly

and requests forgg%tensién of deputatlon beyondthe
prescribed limit uﬁder fhn orde?."El uég a2 rule, be turned
down by the admini§trative ministries, However,
proposal for exten#ion of theérexm of deputation
beyond the maximum stipulated‘period shbuld be

fully justified and would requ;re prior orders

of the Government, It was further explalned that

one of the condltlons for absorption in public
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. sector undertaking was that no further liberalisation {i

of pension rules; de01ded upon by the Government
| N

after permanent absorptlon of the Government Servant
;

(emphasis ours) 1n a Public Sector Undertaklng would )

be extended to hlm. The respondents however conceded
that in 1978 RITES and IRCON(another Public Sector
dndertaklng of the Government) found“that if the:, o

maximum tenure of three years is observed in their

case they will not be able to utlllse expertise .

gained.by Railway Officers on deputation with them' L

in their formative steges. Accbrdrngly-BPE wa's

approached to relax the conditions of maximum

///~4P, . deputation term of~three years in case of Railway
Officers on depuration'to RITES and IECON.The PESB

agreed that in case of technlcal officers of Indian
Failways on deputatlon to RITES and IRCON they could )
be continucd on deputatlon upto flve years subject

i
to Government approval ‘t , ' | !

8. So, theﬁstand of the'respondent, Union of India, 4?
o - i
precisely 1s that the;Jovernment not having agreed '

to extension of period of deputation in the case
of the applioants;they had to be absorbed from the °

datesmﬁpeir;;gﬁgeétive period of deputation came to w

an end and the beiitioners could not make any grievance

of it, They further pointed out that since by its

very nature an optlon eRercised once is final, there

is no scope to allow any officer to return to the

Railways after he has been finally absorbed in rhe
9. The facts in all these cases are almost

identical ta those in O.ﬁ. No .364/86 (Sh, J, Sharan

Vs, Union of Indla and others) in which we had an

occasion to discuss the entire gamut of relevant . '

i,
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government instructions and the law on the subjeét at

L]
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considerable length., Points in issue involved in the
. too
said case/were similar. Hence we need not go over the.

whole span of controversy in these applications, So,for

the reasons recorded: in J. Sharan case (supra), the ’ }
Presidential Ordersiadverted to above wéuld not have i;
retrospective effec# being purely administrative in ;
nature. Indeed, no éxpianation for inordinate delay - . éi
on the part of resppndént No.l in according requisite 2
sanction is forthco%ingﬂ Even otherwiée the'instantl

cases appear to suffer from the vice of invidious
p b {

<Q discrimination inasmuch as admittedly, the deputation d
v period 6f-some other perséns, namely, Smt., Lalifha K.
Raman, Shri P.R. Mallick and Shri G.G. Shama etc.
was extended in order ta enable them to reap the

benefit of liberali;ed pension rules.

—_—

10, eq W;fiﬁ; ye 81l9w these applzqatigns_and
set aside the aforoasaid ans;e}unti%%ers tc; the: extent

they operate retrosFectlvely. We, therefore, dlrect that

the applicants shaﬁl be deened to have been absorbed

permanently in respondent No.2 with effect from the

dates of Pre51dentlal Orders in their respective cases, !
i.e., Shri li.P. $hﬁngalgand Shri S.K. Bhanot w,e.f.11.11.85 {
and Shri N. Rajmani and Shri P.S, Dutt w.e.f., 9.1.86, |

We further direct that the appllcants shall be entitled %
to all the consequentlal beneflts flowing ffom their
absorption by an of salary and pension etc. However, we

o costs,

’ ¢

GRS iR

( Birbal Natii) I Emca »' ( Je wJain )
Administrative hember , Vice~Ohairman

, make no order as




