IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ' . ~
PRINCIPAL BENCH: NEW DELHI. 3 Ca/
i 0.A. 1088/86 Date of decision: \(, {, 8%

S.K.Mukherjee .. Applicant. T

Versus
Union of India .. Respondents.
Sh.R.L.Sethi ~ .. Counsel for the applicant.
Sh.M.L.Verma ) .. Counsel for the respondents.

CORAM:
The Hon'ble Sh.Justice Ram Pal ‘Singh, Vice Chalrman(J)
The Hon'ble Sh.P.S.Habeeb Mohamed, Member(A).

JUDGEHM N
(Delivered by Hon'ble Sh.P.S, ‘?1 med, Member(A) ).

a In this O0.A., filed under Section 19 of th;
gi - Administrative Tribunals Aqt, 1985, Sh.S.K.Mukherjee,
. | Deputy Fire Adviser, Ministry of Home Affairs has
prayed” for the issue of directions by ‘the Tribunal:
(1) stopping the process .of recruitment to: the post
ot Fire Adviser as the process wiil act to his detriment
(2) considering him for promotion with effect from
16.9.85, the date on which he completed three ygarsi
regular service and (3) for paying him the officiating
pay for performing the duties of Fire Adviser wv.e.f.
1.4.84, from which date the post of Fire Adviser fell

vacant.

{

2. During thé hearing of the case on 13.1.1992,
the 1learned counsei for the appliéant produced for
our perusal a copy of the Government of India (Ministry
of Home Affairs) notification No.I-1/2611/3/-89-AD(CD)
dated 5.10.90 appointing him as Fire Adviser for a '.
period of six months on ad- hoc basis from 7.9. 90/%?11
his retirement on » superannuation or till the regular
incumbent joins the post, whichever is earliest.
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3. The ?édisputed facts are thdt the recruitment
ruies for the post of Fire Adviser, notified by the
Home Ministry in No.6/25/70-ER dated 14.2.72 prescribes
that 'if\ is a selection post and prescribeglfor direct
recruitment: (1) a degree of a University (2) assébiate
membership of the Institute of Firé Engineers (3)
about ten years' experience in a rank not bélow the
rank of Divisional or Regional Fire Service Officer
(all these qualifications being relaxable at U.P.S.C.'s
discretion ;n respect of -candidates well quélifie@)
For promotion, the candidate must be a Deputy Fire
Adviser with three years' service in the grade (regular).
For transfer/deputation, officers mnot below the rank
of Divisional or Regional Fire Service Officers with
about ten years' service would be eligible’“— but in_
the method of recruitment, it 1is specified that it
will be by prOmotion, transfer/deputation or direct
recruitment; the method of recruitment will be decided
in cnﬁéultgtieﬁﬂmmh U.P.S.C. each time a vacancy arises.

The post of Fire Adviser fell vacant on 31.3.1984

and the method of transfer on deputation was resorted

: per :
to (as /the reply of the respondents). But the person

selected by U.P.S.C. was from the indian Petro-Chemical
Corporation\ (ai Public Seétof Undertaking) and thus
he was not eligible for .appointment as Fire Adviser.
Hence, the selected person by U.P.S.C. was_not appointed
to the post of Fire Adviser. . It is not disputed by
the applicant that he- was ndf eligible, according to
the rules for promotion, at the time of the advertisement
because-+he qualified in 1985 only. Though the petitioner
was stated to have sent representations to the Home

Ministry and U.P.S.C. on 13.8.86 and 15.10.86 (as
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per counter)) According to the applicant's counsel
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it was only in 1984 the the applicant sent fhe.represen—
tation and not in 1986. Anyway, it is clear that
the post remained vacant and he was appointed, as

stated earlier, on zgnoc basis. only in 1990.

4. " "Though the épplicant states that he performed.
the duties of the post ofv-Fire Adviser from 1984,
when: fhe post 'fell vacant, the’ learned counsel for
the respondents stated, lduring arguments +that he was
not appointed to hold charge of the post. The applicant
has been unable to file any order appointing him to'

discharge the duties of the pbst.

5. ~ The applicant is on serong grounds when he
states that the recruitment rules -are unorthodox in
the sense, fhat for each vacancy in the post the mode
of recruitment is to bg determined each time. We
also notice that this prbviéﬁmm is capablé'of misusifbub”
we do not go- into the. matter further and while not
upholding the' stand of the applicant's counsel that
proﬁotion is %he first preferred method of recruitment,
-we must éaylon the one occassion when‘U.P.S.C. selected
a person, it was not according to the rules. The
post remained vacant al% L—\ 5it was . only im 1990
the appointment of Fire Adviser was made. The applicant
became eligible in 1985 itself. There 'is nothing
to show, that the post became redundant or that it

i

was declared surplus. :

6. The respondents’ stand iﬁ the repl& is, that
ﬁhé' applicant has‘ completed three years' service in
Sepfember, 1985 but denies that promotion is the first
method of recruitment <= butf no tangible reasoné have

~
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been given, as to why any ;of;methbdsof recruitment was
hot resorted to during the period from 1985 till 1990,

4

when ad-hoc appointment of the applicant was made.

7. It i%» not necessary for us to de01de‘1n this
matter, whethermethods of recruitment have been v1olated
The applicant became eligible in 1985 by the promotion
method. ‘The post was vacant. The respondents could
have taken action to fill wup ,_the, post. We are not
saying that the applicant should have been appointed
strai%ﬁéway in 1985, when he- completed three years'

ha-

service. It is clear now that he has been promoted. Heriime

i 2

8. We find‘ that tﬁe ends of justice would be
mét, in the case for considering him for regular promo-
tion on the appropriate date )'Certainlf ~much earlier
~to 1990. The respondents should convene the D.P.C.
immediately and consider his ~case for ’promotioﬁ and
issue orders of his regular promotion in modification
of the earlier order within a period of two months
from the date of 'ieceipt of a .copy of ‘this order.
He should be considered for notio£;a1 promotioﬁ)earliest
from 1985 (after cpmpietiééh of three years' regular
service ip tﬁe _Déptffﬂ His pay must be fixed notiona-
ily, though he wéuld not be entitled to arrears of
pay before he aséumed charge of the post by ‘virtue
of the notification of +the Home Ministry, dated
5.10.90. His pay should be fixed, from time to fime
on this basis and rétirement.'benefits also fixed and

paid on this basis.

9. As there is no order appointing him to discharge
the duties of the post of Fire Adviser in 1984, when
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the post fell vacant, we are not inclined to pass
any order on the prayer for payment but we would direct
the respondents to consider the request siﬁpathetlcally

and pass orders thereon, also within a period of two

months.

The application is accordingly disposed of

with no order as to costs.
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- Sir, ' : :

_ I am directed to forward the Review Application

bearing No. B/ 93, in 0w/ Fs. [SKS /5D alonguith the

¥ remarks af the Hon'ble Chairman for submission to Hon'ble

‘ﬂ?-m:. .f%f&l?%fﬁ%éif%?@gé..g.uaﬁite—EhaifmaﬂéMember of your

‘ Bench, ' :

The Review Application may be returned after passing

the orders of the Hon'!ble Vi-ee—Chadirman/ Member,

Yours faithfully
- (e
(E&GEE{GQ.
Section officer (FILING)




