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IN THc CENTRAL ADMINISTRATIVE TRIBUNAL
NEY DELHI -

0A-1037/86
DATE OF DECISIon : 28 § 57

shri Krishan Chander . . Applicant

Versus
Union of India ‘ e « Respondents ‘ =
For Applicant « ¢ Applicant in persaon
For_Respondents(- e . Smt, Raj Kumari Chgpra, Advocate.

CORAM

The Hon'ble Mr.Justice Ke Madhava Reddy, Chairman

The Hon'ble Mr, S, P. Mukerji, Administrative Member

(Judgment of the Bench delivered by Hon'ble
Shri S.P, Mukerji, Administrative Member)

The applicant, who is working as an ad-hoc Assistant

surveyor of uorks in the Engineer-in~Chief's Branch,

Army Headquartgrs, New Delhi, has moved this application,

dated 19th November,” 1986 under Section 19 of the
Adminiétrative Tribunals Act, 1985, praying that the
Select List, dated the 14tn April, 1986 for promotion.

to thes post oP’ASSistanf surveyor (uJarks) (heréinafter
referred ta ASY), éhould be qguashed and the respondents
directed that he should be given proper seniority in _
the cadre of Supdt.(B/R) Grade I/Surveyor Assistant(S4)
Grade I, and thereafter to get fresh year-uise panel
prepared for regular promotion to ASY's grade befueen

the years 1976 and 1386, He has also prayed that his
seﬁiorigy in the grade of A5SY be‘fixed cn the basis aof

his regular promotion so effected and his ad-hoc promotion
as ASW should be continued till regular appointments are
made, He has also claimed damages from the respondents.
As an interim measure, this Tribunal directed that status-
duo as regards his continuance as AS3WU should bDe maintained
and if as a result of the recommendations of the DJPF.C.,
if any, the applicant is sought to be reverted, the

H

respondents may approach the Tribunal.
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2 The matrix of relevant facts can be summarised as

follows, The applicant was appointed as Supdt, {Bldgs, &
Roads) (B/R) Gr. II in the scale of Rs.100-300 on 13.12.56
in the Military tngineer Services, After passing the

departmental promotion examination, he was promoted &oeos

. (Ovoda 1) :
@&&dg:imof Supdt. {B/R) in the scale of Rs.335~-485 on
A 6«/

19.1.1963 and took over as such on 18,2.,1963, Houever,

in thé cadre of Supdt, Gr. I, he was given seniority on\

the basis of‘zg% 8th April, 1963 which, according to the

applicant, was an arbitrary date not related to the date

of his promoticn to that grade, In the M.t.S., distinct
(e

from the Engineers' Cadre to which the applicant belongs,

there is a cadre of Surveyors and the postsof Surveyor Gr.l

carry the same pay-ccale of Rs,335-485 as that of Supdt, (B/R)

Grade I. In 1964, the respondents decided to merge the
Surveyors' and Eﬁgineers' cadres and the Surveyors uere
given the option to join the combined cadre with the
assurance that their seniority will be based on the date
of apﬁointment te the grade, Again, the cadres wuwere
separated by demerger in 1978 and options were mot asked
for by the respondents, It was also clarified that
seniority uwould be fiked on the basis of the date of
appointment as Supdt, (B8/R) Grade I. The applicant opted
to serve in the Surveyors' cadre and based on this option
he wés promoted on an ad hoc basis as ASW on 19,4,1982,
The applicant's grievance is that no mecting of the D. P o

nrcmoticn in 1982)&n@ till

could be held after hie ad hoc

1

1986 for }egular promotion as ASW, His further grievance
is that éll the 91 regular vacanciss in the grade of ASU
which occured till 1985, were clubbed togethsr and 2

[
consglidated panel was prepared in which he was not

included, According to the applicant, preparation of such

a consolidated panel by the clubbing together of vacancies

'0....3.



. over a pumber of years, has deprived him of his promotdion

which he would have got if year-wise panels had been
prepared and the zone of consideration reduced thereby,
He has also challenged the consoclidated panel as béing
in violation of the policy of preparing yeafnuise panel
a@s laid down in the Department of Personnel & A.R.'s

OeMe of 24th December, 1980,

Ja The applicant has also prayed that his seniority in
Swuyrger fssatomt-(Gveder) C 2.

the grade of, K SA~1 should not be fixed from the date of

the option letter of 1980. He has also questioned the
action taken by the respondents in not allowing him to
cross the £fficiency Bar in the scale of ASW at the stage
of Rs,900 in.the scale of Rs,700-1300 merely on the ground
that he.was an ad hoc appointes, He has referred to a

number of letters which his superiors have been writing to

the Engineer-in--Chief recommendiﬁg him for crossing the E.B,

4, The respondents have stated that the applicant was
considered by the D.P.Cs headed by a Member of the U.P,S.C,

for regular promotion to the grade of ASY in 1985 but his

name could not find a place in the panel due to the grading

avarded to him by the D.P.C., They have explained their

action of clubbing together of the vacancies till 1985 by

stating that the recruitment rules were finalised on Sth

. mﬂﬁ/e-“t,
February, 1985 and thereaftsr, year-wise vacancies could

- -
not be filled earlier, They have further stated that
as soon as these rules uwere finalised, the mesting of the

D. P, C. uasbeld in March, 1986 in accordance with the

procedure laid down by the instruction of 24th December,

.
I

1980. Since the vacancies were pertaining to the year

1985 after the publication of the recruitment rules, the

ACRs of the applicants were considered for the years fmwn

1980 to 1988, They kawe also clarified that #dhea

Ny A'sst toenk =
promotions of Assistenmt Surveyor Gr, 1 as ASY were made en am
6 ® é -
L

'Oﬁlymnjbonb during 1982-1985 because the recruitment rules had not

<X
i
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been finalised, His Efficiency Bar, according to

the respondents, could not be cleared as the applicant
Was an ad-hoc ASY, The respondeﬁts have further
stated that since the applicant was taken in the
seniority list of Surveyor Assisténts Gr.I w.e. P,

sth January, 1981 only,'he cannot claim promotion

as ASY given to Surveysor Assistants Gr, I against

the vacancies of ASY of 1979 filled on the recommeﬁ-

dations of D,P.C. which met in 1882,

5. e have heard_the arguments of the applicant
an& the léarned‘counsel for the respondents and gone
thraugh the documents carefully, There is no doubt
in our mind that on the demerger of Engineefs and
Surveyors’ cadres in 13978, the applicant, wha as
Supdt. (3/R), opted for the Surveyor's cadre must
count his total service as Supdt. (8/R) Gr.I w.e, f.
19.1.,1963 in the seniority list of Surveyar
Aséistants(l). The learned counsel for the
respondents relied on the Ministry of Defence's letter
of 18th September, 1979 to indicate ‘that on demerger,
the Supdts, from the Enginsering side who opted to
join the Surveyors' cadre, uere to be en-bloc junior
to Surveyor Assistants Gr.I. In that connectian,

ue héve examined the Engineer-in-Chief's letter
Né:A/4DUU1/5u/E.I.R of 5th June, 1978 para.5 of

which reads as follows:

"5, In respect of those individuals who now opt
for SJ Cadre, services rendered in the grade of
AEE, Supdt. B/R Gde I and Supdt. B/R Gde II will
be treated as equivalent service in the corres-
ponding post of SW Cadre. As far as AEs {(Group 'B"
Officers B8/R) are concerned, the services rendered
Dy them as Supdt. B/R Gde I and AE will be treated
a@s equivalent services in the grade of S5A I.*®

The above clearly states that service as Supdt. Gr.I
will be treated as equivalent to S.A.~I for the
purposes of inter se seniority. The aforesaid para 5
was modified oy the Ministry of Qefence's letter aof

learned counsel for
18th 3eptember, 1979 relied upon by the/respondents

oo
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but even this lettesr af 18th September, 1979 was further

modified by a further letter of 5th September, 1930

- restoring the position in para., 5 of Government of India's

letter of 1978, The relevant extracts from the Ministry
(6’)Wb\/)' I b M }Dt(n‘D{vn)
of Oefence's letter of 5th September, 1980 readp as
N

followsg=

S Seniority of personnel, whose options for
transfer to the posts in the Surveyor of Works

Cadre are approved will be regulated on the
following basisi- -

(a) Assistant Executive - Will be merged with the
Engineers(encadred) ASWs, Seniority list on
the basis of the dates of
assuming appointment as AEE
(before demerger)/ASU and
in the same orders of

seniority,
(b) Assistant Engineer - Will be merged with the
(Group *B') Supdts seniority list of Surveyor
B/R Gde I (Charge Assistant Gde I on the
Holders), Supdt, basis of the dates of
B/R Gde I assuming appointment as

Supdt B/R fde I (before
demerger)/Surveyof Assistan
Gde I in the szme order of
Seniority Assistant
tngineer (Group '8') and
Supdts B/R Gde I (Charge
Holders) will be placed
above Supdts B/R Gde I/
Surveyor Assistant Gde I,

(c) Supdts B/R Gde II - YWill be merged with the
seniority list of Surwveyor

- Hgsistant Gde II on the
basis of the dates of

- assuming appointment as
Supdt B/R Gde II (before
demerger)/SurJeyor Assistant
Gde II and in the same orde:
of seniority,"

Thus, the seniority of the applicant in the cadre of Surveyor
Assistant Grade I has to be fixed on the basis of his date
of commencement of officiation in this gfade, 1,2, 19,1.63
and no S.A, Grade I and Supdt.(B/R) who had commenced

ek ‘
officiation as BA%E&Q after 15,1.,1963, should be ranked
above him in the seniority list of SA-I after demerger,

6o So far as the clubbing of the 91 vacancies betueen

1982 and 1985 is concerned, we are not impressed by the

0000006.
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argument of the learned counsel for the respondents
since the recruitment rules were finalised in February,

1935, earlisr wacancies could not be -Pilled up an a

‘regular basis and they had to be clubbed in 1985, &

little probe during thz course of the arguments revealed

that it is not as if thesre were no recruitment rules prior

to February, 1985. The recruitment rules had been

promulgated as far Back as 1949 under the rubric of

the Military Engineers Service Class I (Recruitment,
Prgmotion and 3enicrity) Rules, 1949, These rules

were notified in Gazette No, 1581 on 17th September,

1945 and sﬁbject to periodical modifications, have been
continuously in force., Rule 21, Part III of these rules

reads as follous :=-

"21. Appeintment by promotion shall be made by
selection from among the following categories

of Superintendents Gde I (EBharge Holders) and
Surveyors Assistant Grade I, an the recommen-
dations of the Departmental Promotion Committee,
and the Cammission. No indivigdual shall have

ANY claim to such promotion as a matter of right."

" The tngineer-in~Chief's letter &f S5th- June, (referred to

in para 5 supra) shouwn to us, itself in para. 6(b) states
that "(a) the existing recruitment and promotion rulés

for SW, ASYW, SA Gr.I and 5A Gr.II ére contained in the
Following:-(b) M.E.5.(RPS) Rules, 1949 (as amended)

vide Gazette SRO 41 of 1st February, 1969 and 5SRO of 346

of 21st September, 1977 (for Asuw)",

S Thus, it will be futile to argue that the
vacancies prior to ?985 could not be filled up as the
recruitment rules werec being finalised and the applicantl
had to be appointed on an ad-hoc basis because of non-
finalisation of recruitment rules., The respondents’

own action in getting four posts of ASWus filled on



a regular basis through the D.P.C, hald in 1982,

éives the lie to their indefensible stand of keepin%

the appl%cant as an ASY on an ad hoc basis since

1982 because of non-finalisation of Recruitment Rules.
Reiterating their instructions Q.M.'s Nao.22011/6/75-

Estt. D of 30.12,1976, N0.22012/2/78~Estt.D of 19,7.1979

and No.22012/2/79 Estt.D, of 25,2,1981, emphasising

the need for holding annual meetings of the D.P.C.

for making promotions against vacancies gccourring

during the course of the year, the Governmesnt af

India in the Deptt. of Personnel and Training's

O.M. No.28034/6/86 Estt.D dated 17.11.85 directed

as follous.

"2, Inspite of these clear instructions, a
number of instances of delay in holding DPC
meetings have come to notice., One of the
reasons given by Ministries/Departments to
Justify the delay as that Recruitment Rules

for the post are being reviswed/amended.

This 1is not an appropriate ground to pestpone
the meetings of DPCs. Amendments tg the
Recruitment Rules can naormally have only
prospective application and as such the
existing Recruitment Rules would continue X
to be in force till the neu rules came into
force, "The Supreme Court has also ruled that
vacancies should be filled according to the
rules in force when the vacancies arose, It is,
therefore, neither desirable nor permissible

to postpone holding of DRPC meefings solely an
the ground that the Recruitment Rules are under
revision/amendment. The DPCs should, therefore,
be convened in time and the panel of officers for
promotion finalised in accordance wibth the

existing Recruitment Rules."(ﬂTLT'1q370)$hﬂaaaﬁ&&n8@
\
Thus, the applicant has a legitimate grisvance as
he was nat considered for regular promotion as ASY
between 1982 and 1985 through annual DRC's which were
not called contrary to clear instructions of the

Gavernmeﬁt'o? Indié repeatedly emphasised since 1976,



7. The applicant can have further grievance
because his date of induction in the feeder cadre
of SA Gr.I which had been notified as fram 20th July,
1978 vide the order, dated 5th March, 1979 (exhibit '£')
was inexplicably renotified to take effect from 7.10,80
vide their further order, dated 19th 3January, 1981
X (exhibit 'F'), This postponement of the date of his
_ T W ASWE cadive
induction as SA resulted in the vacancies aof 18979 to
TR
. Assinkem (5
be filled up by promotion of the Surveyorg by the
. , -
De PeCe held in 1982 without the case aof the
, - applicant Being considered on the dubious ground
that in 1979 when the vacancies occurred he was not
A : ¢} SAs
in the feeder cadre, 2ven thaugh when the DRC met in

1982, he was very mich in that cadre.

8. We, therefaore, feel that the applicant Qho Was
admittediy eligible to be considered for the @ost

of A34 right from 1982, should be considered for
such promotion by a revisw D,R.C, of 1932 on the

' § basis of his revised seniority in the grade of Sl

as indicated in para 5 above and if he is found fit

ta be included in the pénel, he should be promcted
as ASW on a regular basis w.e.f, the date his next
junior in the revised senlority list got the

promotion in 1982,

O In case the applicant does not get promoted

on the basis of the review D.,P.C, of 1982, he should
be considered for promotion as ASY in the promotion
quota vacancies Falling from year to year betueen
1982 and 1985, ‘e are not able to accept the
contention of the respondents that all the 91

vacanclies occurred on ar aftzsr 1.1, 1885,
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According to them, 34 vacancies occurred on 25,2, 1985

‘as a result of promotion of ASUs, 4 vacancies occurred

on .1.1. 1985 due tovretiremant and 53 vacancies

materialised on 1.1.1285 due to increassd cadre

' .
strength, This means that there was no vacancy in

+the promotion gquota betueen 13982 and 1985, This,

to our mind is not convincing as there must have

) o
been promotions, retirements, atc., during this

per%od, giving rise to substantive vacanc%es. we
are CUnFirwed in our presumption abaut the existence
of such uaéancies in Engineef~in—ChieF's letter |
(refefred to in para 5 supra) af 5th June, 1978
itéelf. Para 7 of that 1ettér shown to 'us indicates
that the authorised strengfh of ASWs at that time
was 105 and 49 officers were in position., This
meant that ogn .the basis of 66 2/3 per éent

promotion quota as prescribed in the rules, there

‘were 66 posts in the promotion gquota, Thus, there

were at least 17 vacancies, if not more, even if we
take all the 49 officers as promoteses, It is not
clear how these vacancies in the promotion¢quota
which could not be in any case less than‘17, had
been filled up betwsen 1978 and 1985, There was
only Dne‘D.P.Cw dufihg this period held in 1982 when
Dniy 4 vacancies were Filled up. Thus thé plea of
the respondents of non-occurrence gof any vacancy in

the promotion quota between 1982 and 1985 cannat

be accepted,,

10. In the abgve context, considering that there
were vacancies in the promoction quota and there

were valid recruitment rules for filling up those

es 10
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199 anrid 1985, lhive & no taotn vhy ,
vacancies betueenhthe Department of Personnel & A.R.'s
instructians of 24%E/December, 1980 (exhibit'3J'),
were not followed by preparing year to year pénels.
Wle are convinced that oy cverlooking year-wise
vacancies and not preparing year-wise panels, the
chénces of promotion of the applicant have been abridged.
No valid and convincing reason has been given for
non-observance of the instructions of 24th December,
1980. By consolidating the vacancies in one year,
not only has the applicant been compelled to face
an unduly large field of competition but also the
span of performance wvhich could have been taken into
Consideration has been shortened, If his cass had
beén considered annually betueenri982 and 1985, his
performance from 1977 ta 1985 would have been
considered oy taking into accounﬂ the preceding five

- - bem 1988,

years of service every yearﬂ.n Against this, his

Performance only betwean 1980 and 1984 was taken

into account by the D.P.C. which met once only in 1986,

11. In the facts and circumstances, we allow the
application with the following directions :=
(@) The panel prepared by the D,P.C, in March, 1986
: and promotions, if any, made on that basis are
L] 3 ) - C"ln
Set aside as illegal @n@ in complete violation
of Government of India's oun instructions of

preparing annual panels for promatian,

() The applicant's seniority in the grade of
3A-1 should be based on his tatal length of

service as Supdt, Gr.I commencing'From 19. 1. 19563,

'..11




(c) His induction as SA-I should be deemed
to have taken place fram 1978 and a revieuw
0.P.Co should consider him for promofion as
ASY as in 1982, If he is found suitable for
promotion, he should be gfven promation with
all consequential benefits agaiﬁst a super-
numerary post w.e.f. the date his next junior
in the revised seniority list of SA-I uwas

J\ - promoted. through the D.P.C., af 1982 against

e the vacancies of 1979.

(d) The respondents should identify year-uwise
regular vacancies in the promotion gquota in the
grade of AS4:betwsen 1982 and 1985 and hold
revisw D,P.C. for each aof the yeérs till 1986
to prepare yeqr—uiselpanek;in accordance uith
the~instructions af 24th Dscember, 1980,
Promdtions afp ASYs should be made on the basis

of the year-wise panels so prepared,.

(e) 'If the applicant is included in any aof the
pansls so ﬁrepared through the review DeP.Cey
his promation should be regularised from. the
year for which he is empanelled and his entire
ad-hoc service from that year should count

for semiority in the grade of AS4J. His ad-hoc
officiation, if any, prior to tHat year‘cannot
countc for seniogrity because once considered and
nat empanellesd he has to concede seniority to

those uwho are an the paﬁei.

on
The application is disposed of/the abave lines,

There will be no order ta COStS;
,/flfig ¥ 299141
Y)

(3. P, MUKERII) (K. MsOHAYA REDDY
ADMINISTRATIVE MEMBZR CHAIRMAN




