CENTRAL ADMINISTRATIVE TRIBUNAL 2
PRINCIPAL BENCH ’

DELHI.

REGN. NO, CA=839/86.

Shri Sanjiv Kumar Aggarwal

and 3 O'thers coae Axppl ican‘tS.
Versus
Union of India and others eenls Respondents,
REGN. NO. CA-840/86.
S$hri Ravi Kumar and vess Applicants.,
9 others ' ¢
£ Versus
Union of India and others }..e' Respondénts.

REGN. NO. CA-1036/86

Smt. Usha (Sehgal)Bawa & another ..,, Applicants

Versus
Union of India and others cece Respondents.
~CORAM:
& The Hon'ble Mr. Justice KeMadhava Reddy,Chairman.

The Hon'ble

For the applicants

For the respondents

- (Judgment of
Mr. Justice

These three Applications under Section 19

Mr. Kaushal Kumar, Member.

oo Shri R.K.,Anand, Senior Counsel
with Shri Ashok Bhasin,
Ms . Kadambini Sharma, Shri S.P.
Sharma and Shri Amit Khamka.

coe Shri G.Remaswamy, Addl. -
Solicitor General of India
with Shri P.H.Ramchandani,

Sr.Counsel and Shri M.L/Verma, -

counsels

the Bench delivered by Hon'ble
K.Mddhava Reddy, Chairman).

of the Administrative Tribunals Act raise common

questions of law and may be conveniently dispjose
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ofbva common judgments . . .

For appreclatlng the rlval contentlons, - N

.le-.’ v;,,e‘ /3 _“:":‘ " 7y ~~.~.

'3*5 ?i*?t”'upon recelvzng & letter purportedly issued by the

Staff Selectlon Commlssion, sponsorlng the applxcants ,:

< Y b »\4 SR
4 —-, =~y LR » .A;\ = L, T 3
B —7 L sl e ‘"- - e SR PREEC® R ) 3 .J,

they Were app01nted 2s Lower DlVlSlon Clerks between Apr11

nds -

. and June, 19854, . Bven as stated by the applicants, the

27 241y 2 -case: of: Shr1~SanJiv Kumar Aggarwal .Applmcant No:& in ¢

B
LR 0A-839/36.1s a. typlcal one~and we: may partrcularly refer

3

) ”“““to the facts of hls "casdy Hé”wa§ﬂi$§ﬁé&wéﬁ éoﬁbintment o

- letter v:.de Off J.ce Memorandum dated 22nd Apr:.l ,1985 ‘and was
RS B app01nted in the Offlce 6f “thé Superzntendlng Surveyor §
SETE AR 8 faath cygal - drudsin e et kg Gl A C.

o of Works-II, (DA), P.W D. 1n the pay scale of Rs.260-400
- with usual allowances. Hls appointment was 1n1t1ally »
T FAnRF T LoarEe & in ,: r:.;".“..-r\. 7 3 = v aaay LAY "
on probatlon for two years. He 301ned duty on 7 6.1985.
) In exercise of the powers conferred -under prOV1so to
g R m"r‘ T P Ji,-‘-El:e £RNER 1Y 7l ae e oy ,‘-:'._,:;:».-,«_

;1Sub-rule (1) of Rulei5. of the Central C1v11 Services

"- P Tapt LS ‘ 3 { :‘_'1:'. “,:.

oy <t
.fv.«'.\ 4 .5.;-. spe ] ¥

(Temporary Serv1ce) Rules 1965 hlS serv1ces were

T m [ \'.‘,
BTG T ool g 2 Y

e b E;termlnated by.Order, No.9(4)/864:oord Circle I dated

[

u;23rd September,l986 1ssued by Shr1 A. S.}Jain Superlntendlng

;Engineer. . That orﬁeryreaQQTasnunderg'& ;-Q.;Q

W Wi

oty vie e la IR pursuance . of the'proviso o, sqb-rule (1)
. of Rule 5 of the Central ClVll SerV1ces .
aalvet 107 {Temporagy Service): Rules,19654: T AS.: faln,
cen L Superlntendlng Englneer Coordination

77 7 CCircle I, Co.PJW.D., New Delhi hereby terminate
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~ forthwith the services of Shri SanJeev B
Kumar Aggarwal, IBC and- direct tl'at he o
;-- shall .be eptitled. to. clalm 3 .sum equlvalent
2 fto the amount of his pay plus allowances for

- fthe period 6f notice at ‘the' same rates at |
',;which he. was dIaWLQQ them immedlately before '
'the termlnatlon of hlS service "; ;'

v, -,' !.‘.

The applicant cla1ms that he was serv1ng to the total

satlsfaction of the respondents. ’During hzs flfteen months'
perlod of servxce, he was never serVed w1th any charge-sheet

“or- memo or even thh_any adverse‘remarkss As per the terms

i Z' : o
I .
=4 H!.»" . ok

S of hlS appoxntmeht he was.on probatlon for two years and

was governed by the prOV131ons of the Central Clvil Services

e r
Et ity

G:la551f1cat10n Control 8.Appeal) Rules,l965._ He.also

q e completed 10 weekt' accounts tra1n1ng as provided under

Clause 10 of the app01ntment letter% When he was expectxng

Tl g s Cth

L o

A‘

to be‘app01nted on. regular basls on completlon of the ffﬁ,'

K éﬁ “ probation per1od he recelved the order of termxnat1on

: B i) g e ,,,_, - ;_r,.:‘: e LasE Ry ..},
~ A F AR ‘...'6 A N

-—W1thout asslgnlng any;reason,'_lt 1s hls_case that several

. temporary employees 1n the same grade as the applrcant,
ComnLidE DReRl fnu Fual e i o it o Lo
T selected ~on the basls oflsame examznatlon and placed junlor ,

af » Sl RS
)

to h1m are Stlll kept on the rolls wh1le hls.serv1ces are

termlnated.»A he order of termlnatlon 1s challenged as
o pun1t1ve, arbxtrary, unJust and v1olative of Artlcles 14, :

16 and 3ll of the Constitutlon. He requested the respondents

to furnlsh h1m the reasons for termlnating hls serv1ces,‘:'

R

but there'was no’ response. He alleges that hav1ng termlnated

his serv1ces the reSpondents are proposlng to fill in these
PR posts of LDCs and have called for alxst of 100 candldates. |
. ' , : ____._4;~;



He pleads that there is no justification for terminating .

-~ ™

the servzces of the applicant and making fresh app01ntmentse

Some of the applicants wpuld be’ crossing the age of 25 years- é
: \..ﬁgg ggﬁndgwouldnbecome;ineligibleafor&appointmenfito~government %
z SeIV 1?'&%’03‘ SEia NS el | . “ o
o ;‘”ijrhe case of. the respondents as set out 1n
S: the reply aff1dav1t of Shri A. S. Jain, Superintending
e Engineer’“EPWD is that reSpondent No.3 nad reported
e
;ﬁ?”ﬁh' several vacancies “of LDCS to the Staff Selection Ccpm1551on
| i and ‘requested” it to nominate suitable candidates on the L
" basis ‘of the reshlts” othhe competitive examination.‘
ereSpondent No;3wreceived two separate lists dated 19.1.1985
Selection Commission nominating 43 persons. As the names
‘ 2 9 the’ applicants were anluded in these lists, separate
:ﬁf.koffers of appointment;”;e;e 1ssued to the applicants%l' »
H?wever, reSpondent No.3 received a letter dated 1759.1986
‘i;«frem the Staff Selection Commissxon, inter alia stating
'that‘the nominations purported to bave been made by the |
Staff Selection CommisSion 1n their letters dated 19.1.1985 and%
h?j5%§15h3wl985 nere not true and were fake nominations. The applica-
i Wﬂ‘ﬁ?ﬁntsbhad neither.qualified.at the'eraninat:ondnor were | .
} o theyjnominated.by the Staff Selection rcommis51on”-f
 spenantay, som e pezeons heve manpulased the ssve
o 'Al'a&mgne;;'égée;néain;tianse"rhéiﬂameé ofwcandidatess }

_soméiof-whbm had not qualified at theiexaminationfand'u

————]



. ifpl';, --]3-;-‘5-.__". i'\'f.lii-_:_-i ' /??§?E>
' :rnereifrandhlentlypfcirculateds;HIheurollannnbers nnder
:. which the appl1cants.purportedly appeared 1n the examlnation‘
and were nom1nated by the Staff Selection Commlssion ‘
ahlaetha1lYipertalnEditbFsoneiother’cahdidates% ‘The «

- applicantsihave~fraudulently optained_appolntpents -
[ - - . v 1o S N i -;. . ) . G ; . '! - - .

;’Vvon the ba51s of these fake nom;nations. lIhe respondents

plead that the appllcants in these cases would fall .

%
L

:);; under one of the following three classes. 1;;ﬁf

ERUE, , f“* SEE S g'j (a) He/ she did not apply f or: and dld
.o pet. appear in the examination of
FERTE ST Ll T 1983 conducted by the 5. s.c.,' or

--é?ﬁfﬁpfﬁf‘ﬁfp DR €Y Rl He/$he appeared in the wrltten
LT e £ ’ aminatlpn bt was. not., successful

3andw therefore, d1d not appear in

gwt*“7’ﬁf‘f¥fff“f5“¢mic)'“”TfHe/she appeared in the wri&ten |
-w=’“"~-%f-?xg;g;examlnatlon, passed the same ‘and

‘iappeared in the typewrxting test, '

R -but was unsuccessful“" R

oA -"
E L

None of the appl1cants\was entltled to be nomlnated

i .v.‘, \.‘ R

_ for app01ntment as LDCs. The respondents challenged the

L&rfthe examlnation and passed the wrltten test and typewrlting"
B test and were quallfied and were doli'AOmlnated bY the Staff

" .v-Select:.on Comm:.ssion. For th:.s pul‘p°se they called

—e——be
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upon the applicants to give the following particulars:-

h.(a)rhThe‘rollvnumberg'assigned:£b~him/herw

. (b) . The date and place at which he/she
""" took the wrltten examlnatlon'

(EiuLWhether he/she succeeded ln the written
, .examinationy . i G 8l

__{d) The date and plage at which he/she
LTEE 00K the typewriting test;

“»*f;v?f(e)i*WBéfﬁér‘Bé}éhé’éﬁééé%déﬁ’%h”%ﬁé typewrit-
1ng test° and

Siive DN TIERD

() The rank obtalned by hlm/her.fq 4

: [
LRl

o The respondents further plead that .the, appllcants
.+ are. either a iparty:to-the-fraud/or:seek’to reap the
‘o sfruiterand ddvantages of ‘a“fraudulent act?® Their

*““appointments were void ab-initio and are no appoint-

. o ’ . tp T
[ PR UL LW ER A -

k A o PR L
PP L B A e Tt Dard

" ments at all in the eve of law, In any case, such

Tk hies d

RIS TSN NS A A e I SCR R Lodmrn fE TLme -
~ appointments are voidable at the instance.of the

L

a GOVeI.‘nmen't for they were neither gqualified:to be

6. rappointed nor ‘qiglified o 'be cofitinued in services

(",—\.

The Department‘&é%pfgiﬁ{n3£eai%ﬂeif:eefeieee by separate

ﬂéxorders in terms of the condltlons of thelr app01ntnent
4FHd dhder CCS \Temporary Seerce)RU1es'l965° They

T dTdo plead that Staff Selectlon CommlSSlon ShOUld

;'

'“hhave been impleaded as a party to the application.

The principal submission of the Respondents is that

the termination is simpliciter as per the terms and



o

2

‘are disentitled to any relief..; wﬂ?QHPKJ

R, Sl P

-+ .conditions -of the offer of. appiointment and their

'*fservices are regulated by the CCS(Temporary Service)

Rules, 1965 their services could be terminated under

Rule 5(1) thereof Noaexception can, therefore, be taken

g the order"of‘términation. The applicants were never

_confirmed Ain their posts and. their confirmation is not

r_.e-w \ o
IO

a matter of course. The appointment is either under a

mistake or is one secured by fraud Hence, the applicants

*@fcan neither claim any benefit under such appointments nor
‘-A,canﬂtheygseek;anyireliefffromwthe Tribunalti All such
.persons who have ';;°§tained::}appo‘intmgnts,ffgrm;-a class by
| 'themselves, quite distinct from other;LDCs who, being

'duly qualified and duly nominated were appointed Hence,

r.( 4‘_:

}even if some Juniors to the applicants are continued
B while the services of the applicants ‘are terminated no
: ;question of vxolation of Arts. 14 and 16" arises. In'any

-{_“_event the applicants, not hav;ng-come w1th clean hands,.

Y D

After hearing the parties for some time, the

'Tribunal found it necessary to ascertain certain facts

from the applicants themselves most of whom were

present in the Court on 12 12‘&986 The Tribunal

-
A

T e




: . ‘recorded the statements of Shri Ravi Knmar son of
‘Shrl Madan Gopal Applrcant No.l in 0&-840/1986
,tgﬁand Shri AlokTKumar s0n of Shr1 Inder Sardana Appllcant ]
1;iNo.9 in 0A-840/86 The Trlbunal recorded these ;__- |
‘”ﬁ;statements as also that of Shr1 B KUmary Begronal Dlrector,

- QgQStaff Selectlon Comm1551on to. bring certaln facts stated

ﬁf”at the bar during the course of the arguments on record”

- named'above 'they admitted‘that they have no proof§ .
4tgﬂthat they had appeared 1n any of the tests. Shr1 Bavi
;;;ZKumar‘furtheruadm1ttlu{that”he did not appear for

- the typewrrtang test.\ We dlrected Shr1 B.Kumar, an |

:off :.ci.al of the staff Selection Comm:.ssien to f:.le an

L affldavxt after

"'Tﬁi;have been allotted to them.

“f:f“d1rected as under.g:»:'"“”'““"

-g.‘

U g U

' ~;.’r.5 ! “7“'“" :

”examination of the two applicants-

o

e e—

.",;/ 1

wverlfylng the.offlcial records as to L

&"whether the names offall OF. any ‘of « the appllcants f:?ure .ﬁ'

m“or do not floure agalnst the Roll Numbers purpOrted to

Shr1 B Kumar f;led a statement

Ayt '.-“--"4 - Sy Teaned byl

b TEe e S

- accordingly along m.th the aff:.dava.t of Shri RC. Sethi,“l |

**3*‘Under Secretary in. the Staff Selectlon CommlsS1on.x The

,ﬂkappllcants were also permltted to f11e a reJoznder, if anyF d

HLOn 16'1‘1987 when the,case came up for hearrng. we further "f

‘._"Before we' proceed further w1th the matter,
o We deem it advxsable to d1rect each ‘of the

"'apphcants to file an affldavit before |

?thls Trlbunal answerlng the’ followrng |



o

= T

points:=

'(i)7'Whetﬁer;they ‘had- applied for .
‘ appointment to the post of L D C.
in-the- year 19855 ..~ . ;

- (ii) . Whether: they had. ‘appeared. for..the
-~ .examination conducted by the Staff
. Selectlon Commlssron, .- .

(111) The. place where they had taken this
T exam1nat10n° b

(iv) Whether they ‘had ‘received: the ‘6ffer
of app01ntment, 1f so, to produce
= the -same;:- s i e

v [
!»-4 o

g(v)Q;Whether ‘they. had been allotted -any .
Roll.. No. or given admission
.. certificatesy if so, produce the
sdme along: WLth “the - affldaVIt"

"(Gi}’ Whé% was fﬁéff“rééiaen£féi séﬁﬁéss
-, -2t that time and what was the .
' “address” ‘given by them 1n “theappli-
catlons. '

;~\.,-.. .,‘

Co Lk

(vii) What is their actual date of blrth
coasd e and tthe <date 9f birth:agiven by
them in the applications for the
Staff Selection Comm1551on
nbzrrExamination 19836 JERRE

Ve s D eHWeEaleoadireeféthmtﬁthenrespondents:to

. NRROQHQthhe-eppligetiqasfwhiqhwmay be_ referable to

%_;any of the appllcants ln the orlglnal appllcatlons

flled before the Irlbunal.

e As a large qumber of persons wrth the

© r2:93me -naige ,as rthat of .the applicants have .appeared

W for the examination,'the idenfity of the appllcahts

or refused the rellef prayec for. The appllcants

v?”are, therefore, requ1red to appear on the next date

of hearing in person.  We deem it fnecessary to’ go
into this aspect before proceedlngs wrth the hearing

“ooq of -the - appllcatiOﬂo further ns

T All the appllcants in OA 839/86 and 0

‘.840/86 have flled aff1dav1ts statlng (a) that they have

=—ee104

U S
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-,.'.
rdered on,the ground that the appozntmentxwas secured

T

hat even so‘the‘appointments'of,the app11cants would

appllcants are not party to the fraud the respondents
' A ' - ' -—-—-llf".

./-



:--_11-?-‘

p cannot valldly termlnate the appllcants' servicess: ; (jéga

-«J;n_ru_ The contraCt of appointment is not v01d ab-lnltxo

) , The contract hav;ng fructified inte ap-appointment“unqer

Doy FEITw B

the Rules, the responderits cannot be permitted to treat
:.niirﬁﬁ.arsubsistingsﬁpnt:act% The applzcants having acquired

a status were entltled to be retained in service so long =

I @an;§52399§w99{99§93$ﬁ?$fbéﬁiﬁafOIQtérminatingftheir servides'

on underB“ule 5(1) Gf theCCS(Temporary Semce) "'jol,es 119657

Y L e
LIV K

*“d riminatory or arbitraryz Tbese facts are not the

e R . R

It 1s innocuous order of

>

;ﬁi”a fou datlon of the orderﬂ#q

term hation and the applicants are not entltled to any

relzefa' The reSpondents pornt out that if the termination

~~-12§".‘




‘vbvernmént of India

Condltion N_.18 further stlpulates.
- “%He will have to furnish a declaration'_
of temporary servzce ‘on joinzng hzs duties'“



X _1.3'_ '

o

i . Condltlon No.23 of the sa1d Memorandum expressly ' ,f2§§§7

g

stlpulates.i“‘*'“‘ 3fr”‘l”¢ff?§ s ey ?F;“‘°

“Hls appointment will be governed by

. It 1s also notlfied under Con]rtion Nb.28 tha%."'
*--;.fo “Thms effer of appozntment has been

1ssued by the Superlntendlng Surveyori>
of Works-II(D A."‘""

¥
i

o ‘New Delhi., Formal
'{®?¥ﬂf§5 appo1ntment letter will be issued;on
o ? 1ts receipt in.his department and{en

AR g n The *order‘ da:ted 23.9 %,L986 is pu:cported to have

'jﬁﬁ&-%_‘ -been made 1n terms of-the Proviso to sub-rule (1) of

IR S SR AN .‘&lJ

?As the_appointment"of the appllcant

L PRI o P .. . . . i ---—--l&al
ST Ty B O T UL N S SR A
e TR S TR TP wE o S et .
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“:Ine applicant, howevek, contends that under Condition
'?Nbimhgfit’weeistihhléte&‘that *his ‘sérvices Will’Ee
witemporary tlll he 1s declared medlcally f1t‘ and

d under'COnditlonrNoyzé‘hefwasﬂ1nformed"that 'he W111

"*“Sremaln on probatlon ‘for" two years. After successful

in thie‘respect',.'lt'is argned that in(view of these |

" under the C.C.S.(T.S.) Rules,19653 - .=

“completion’of’ proba tion '5‘-erfod 5 his' reéuléi:‘ afopoiﬁtmént

for th#bost of’ Lower Dlv1sion Clerk $hall’ be- con51dered

'by the competent authorlty who wzll 1ssue necessary oiders

e
A B
4 ‘

_conditions, he. should be deemed to have been appointed to
xwaéngrmanentepest and:he should :be:allowed to.complete

“his’ probation and that his' serviées cannot be'terminated

. The_conditions subject to which the offer

'of appointment.was. mgdeﬂeannotwbe read in_isp;atignﬁ?l

ﬂ”g}fAll the condrtrons have to be read together. In'thee
vx,;face 6F the spec1f1c condltion that both the. partzes"

1o could. termlnate the servrces by glVlng one month's
.*ka#?fnetrce}aSJstrpulated under§Cond1tron~Nb%6rof“the'offer

452 o appolntment’; the fact thet he is also placed on probation
" dbes’ ﬁ-a%"al'tefﬁeﬁeﬁ* nature of hie‘éhrie'i"ntnent and’ turn the -

fi%teﬁberer§ appointment’ into é pérnehent‘one;ﬁ;The'order of

v“'*%*appolntment is categor1ca1 and Condltlon No.6 expresle

authorises termlnatron of serv;cew Condltlon No.26 in the

TS

'Jfﬂez



:»h:iNo.l4 also 1n thls context can only mean that 1f he _.E_,;

-gggrs not found medically flt,,his services can,be

, egﬁgclearly of the v1ew that the app01ntments of all the l-

'ﬂ‘;applicants were temporary apporntments. Therr servrces

j;two years period also would count as servxce.~ Condltion :

=15-- | o ’\Zgéi)

;w:circumstances can only mean that if at the. end of two ﬂ
:years, the competent authorlty declares that he, has 4
usatisfactor1ly completed his. probation and erder his

';,regular appozntment against a. substantive vacancy, this jt

(

;':termlnated at that stage itself under the offer of
_iappoxntment. Condltion No’&e puts a seal on the status.‘;d{

Eﬁﬁof the applicant's app01ntment Whlch declares that -

i ﬁ%;;”he w111 have to furnlsh a declarat1on of temporar1'

.e;eserv1ce on Jolnlng his duties' We are, therefore,

 could, therefore, be termlnated by an order s1mp11c1ter_f o

"-both under the terms and condltlons of offer of app01ntment

'””Was well as under CCS(T-S )RUIeso1965°

It is, however, argued that though the orders

'"ﬁwon their face appear to be termlnatron slmpllcrter, they

- are’ 1n fact by way of penalty and the same" havrng been ..

;jéeimposed w1thout any enqu1ry and wrthout glving an opportunlty

L appllcants had obtalned the appo:.ntments by fradulent

l}UIt is argued that the allegation made 1n the reply that the

way of

T ey e

. to the aPpl:.cants o Show Cause, are. lllegal and unsus"amable”f

- ,ﬂpumeans establrshes that 1t is an order of removal by/punishment .
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ﬁﬂé%xﬁ;f%%e'Viblat1Vé*O?.ﬂrt.m311 %ﬁéﬁ%{&iﬁ%i#%ﬁb%’%ﬁé Central Civil
R RS AL beﬁSérViéi%W%Clﬂssifié%tiﬁh}?Conﬁr%faﬁﬁa?Aﬁﬁial) Rules or .
sew ionotids’ons bspect of the- fatthr Which we will deal with
Loefppiameshefeihaftérd We may:at this’ stage” take note of the
vinarin 22 Fi o, factithat ohéﬂofithégt%iﬁs'ahﬁ ¢onditions, NoJ 10 of the

Lownnnnd ey appdihtﬁeﬁtw§§ééif£é%11?fw%rﬁi %ﬁéﬁépﬁiiéﬁnt that:

and appointment that he has been a disqu lified/

. dismissed servant;by:any commission, uni®n or
state under the offices of Government of India
L . . or he has fraudulently obtained the appo ntmeni
Yiesy o8 ova el Kis  services will be te y
: without payment o any remuneration“*

: "‘\ Peop en,
VIR P vy s S L
Condition No. 24 also stipulates that:

sogfy doalde Fa g i+ 3 dedasi ooyl

““8In case the candidate's declaration is

_ . .. .. . proved to be false or he suppressed any material
for el #F WP {nformation, “His servicés‘can be términated
and other action taken as deemed fit by Govt,.®

M ence, 1f the épSiicénts have obtained their appointments

N T BT L At

;,,, ik 2

Hfraud or mis-representation or by suppression.pf any

o }‘ AR P kR

~‘,. P,‘ T‘k ’\r : .*' Pes

@ "”by

U oole ey s
i

P ogasd piu RO R 5 SNE HOR
: material facts or if they have failed to disglose material -
wotda Buoly o Y OUTET AT LN L SEW

“facts or‘nere accessories to it or the declarations' h

2 .!,-_-?' ﬁil- ‘— pagn Boamn Noag g

:*” Relled cugd) &b by them are false, their serviceshare liable to‘

\«-g- "r

e terminated under the of%éf of appointment and terms

ey

sIRET ofqomployment. It is clear from the offer of appointment
. l , hYS ¢ g 5
P S e X NS 4

made on 22 4.85 to Shri Sanjiv Kumar‘Aggarwal that it

" “das Made on the footing thatﬁthe applicant's Roll NoJt

225 ”-‘"

%A&?é'i Wwas 12-42737 and gtt he had secured Rank No. 1567

we at the examination held by the Staff Selection Commission

and that the Staff Selection Commission had nominated
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. 93@zf93-aPPQiQFQ%EFaﬁiﬁLQW?r;ini§1°“ Clerk. If these
. i,pateria;ﬂiaﬁts‘which form the basis:of his appointment
. are, found to. be false or -1f.. the applicant ‘had suppressed

any materiai information,aor the.. appeintment was

ey yﬁffagﬁﬂleE§%YeQb$§iﬂ?grfi$ is l@@b@@a#P'bgﬁtermiﬂatedf

established that .the, applicant Shri sanjiv Knmar Aggarwal

did‘not qualifytat the said test conducted by the Staff

even in a position tg state what his Roll No. was .

T R R & openiavds e 2fpsliliogs
¥ ' Nor has he prodnced any document to show that he took
Tty P o inEpsRsope ¥ L RS :
'{"j both the tests and was successfulﬁf He asserts that it
cadeamdaw ooral s gl of Hallind s !
was not necessary for him to preserve that r.cord after
enaiﬁai;i“*“ BT ORGSR ol eEixtes SR

jeining the service.ﬂ The applicant has. thus failed to

place any evidence on record except his .own assertion :

R M 1 “ﬁ”“'ﬁ‘ < IR A
to show that he had 1n fact appeared for the tests,
Rt FRVIV IS SRR S AR 4 M W ¥

He however, makes an admission that is true and totally
04 R T EFaF SRR TV K

fa151fies his entire claim that he had taken the test

- <... T B s

and passed and was nomiaated for app01ntment by the

PR
es0 e

From the records produced beiore US, it is clearly

e et sttt e e+




-+ ‘Staff Selection’ Commission, ‘Hé"'éai-;its that his date |
S ey oo ;bf~5£§15?wgg?baggﬁigﬁé;?bnﬁé*Qﬁﬁﬁfié%fidatof the recorés :
N T e T 1 produced by the respondents along w1th the affidavit
§ bakleliv treg éhri R C. sethI:FGEJ;QAQecretary, Staff Selection
v Enagui OF Commission. New Delhl. it 1s clear that most of the ’
PRI N S R T assertions maa;l$§ Zhe ;pplic;nts ar; n;;.correct. From
iMaste¥iii§f of candidates ma;ntained in the
- R :Q}Phabe?1Cal;;£der‘Pr;ducedﬂg;t::;«ne5P°"de“ts' it would
Tappearrthat as many as 37 caqﬁirgtt_ bY name Sanjﬁv
\Kﬁmar Aggarwal appeared a£ the! éxaminationd But'noneL
of th;h wéreﬁallotﬁeAthls Roli Qéjhiéfqé%37 and the
5~;;€;%;£\b£;££ of n;;;';f tﬁ;ﬁ 1s'é 8 i;é3" From the
L a / %;f?z;t.@blis,he‘%.-;$hﬁ;s';<§hr%;5$;au§:zlzxzifxmar;f' Aggarwa‘-l bofﬂ S
?fué%ﬁ t' 1 2+841963,: applicant; No s L: Anthis: «casel was: not one of
the candidates who, appeared~ fora and: passed: the two testS. |

) ;m@fﬂﬁegggﬂlggg?t bgmaﬂ@;dedganygrank%wh%tsoever. The'position

PRV ANt L

fap fEE ‘iefcall the:9:applicants’ in: OA' 839/86 15 sinilar.
oool.  Neme. .. .. . . Dake.of ...As given in the
ot At and TRASTL e tr pETES ﬁgﬂ%&%ﬁﬁﬂﬂL%ﬁ%%%ﬁ-
e waTin wld J;o *RavisKumar ot TETTIsR 33857 1224655‘
o 26 Vaspgev Singh e 1.4; 4 28 80?58 31521, T .].232473
AouE 2oy Vg ed Raft Khmed .16.59 1552 1252752
9y L beenl el cSunil~Oﬁr1M*f?i* "12]8,62% L1350 1228931
.53 Alok Kumar .. 9. 3063...:1426. = 1272537
B 28 5 " saro} Kumardi 3.9.64 © 1319 1230141

Baspin ¢inBd (SanFivoKumar: Aggarwal 2,863 18677 1242737
8, Mohan Kumar . 15164 1574 1242742

9. Raj Kumar Gupta 1.8,53 1564 1242748

4
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h% From the record Jit is proved that. they did not appear forﬁn

- Rt YR
ERER MR L

PR
3 WL

‘ some other candidates.. Same ithe position with regard to

. No,
PR ST AL

“rebe Jagmoan Singh Chatdhary 22;15760° 75956 1282674

'Y Mukesh Kunar Gupta . 30 11,62 1387 . 1252796

J tov note that these: candidates had not‘qualified for

»’of mistake»or-frand. Those who qnalified’for appointment

' nominations that the appointment letters were issued. If i

' receiving the offer of . appointmentrwhich clearly stated

- @

- They claim to have qualified at. ‘the written test, :

{
i

test held by the SSC. and qualif? and- letters of appointment
were issued to them mentioning the Roll Nos. allotted to

L

é,,,a

the 5 applicants in the other two Qriginal applications.
1. Name " Date of As given in the

iyt e cedan e s o BATERL . 20 atment lette |
BIEIASE SRR _ N ‘R No. Boll . ?

,2¢ KaluRamGola . = 171,59 .3945 - 1260560
33 Durgesh Bhatt S : 22$3.64 1322 1252828
44.-Naresh Kumar:; o .ooos 1200063 153373 1230235

i

e v iy oAb il e m e e

35 s

i;These letters of appointmenc were actually intended for some

, AT W 2 e
L ; AT S & “~x"~-

o other candidates and erroneously it was thought that the

'AW-"

;;:ﬁapplicants herein were those candidates. We hold ‘that noneof
,”;the applicants were qualified .to.be. -appointed,’ -

LIt s umecessary in;this case to go into the question

»as te’who is responsible”for this fraud or mistake. Suffioe

appointment :and- were»offered appointment either as a result

.
et et W &y S8t < 1

uere not offered appointment.‘* Thesr roll numbeis were .
utilised: by the: applicants either: in collusion with some
' ”:fficers and of the staff SelectionkCGmmission to “

their nominations for appointments or the offer was

{,p

the: applicants had not taken the tests at all and yet on

T

r e o 3
[ A XXX )



that the Staff Seiection Commission had nominated them
i to be party to the fraud or at least to be labouring
" unde? the mistake for if they had not appeard for the
'?.w:test they could not -have. been selected by, the Staff

- Selection Commission ‘and nominated for appointment;- That

,L:applicants and yet theyzpisclose that fact and joined

1.n:,;t21n anY event the apPointments would be vitiated, SuCh

-20-

| /to join this post accepted the offer, they must be taken’

they did not appear for the test wes knawn to the ;
-did- not - L I

{ .

”iﬁ;the post. The Staff Selection Commission and they
;Tappointing authority must therefore, be held to have |

.T,;;acted under a mistake or were induced to make the offer

"*”of appointment by fraudulent means though 1t could not.

i

:wa~be said with certainty as to who ,Was:. guilty of fraud.v {

~3-"''appo:i.n'l:men't:s would be of candidates who were not eligible? g
' ’~-1to be appointed under the Hules.. When such appoinWments |
,:;,are terminated it weuld be allowing the applicants to

- abuse the process of the Court if they are granted any.

elief as a reeult of which such iliegal appointments are

o restored. Quashing such orders of termination, would revive
“‘u-appointments;which-should_never~have~been made., In

o VENKAIESWARA RAO Vs, GOVERNMENT OF ANDHRA RAUESH (l)

dealing with the question whether an order made by the

_Government by way of review was valad, the Supreme

JCourt fuund that the order under review was one made
'under Section 62 of Andhra Pradesh Panchayat
-f'f“_Samithis s. Zilla Parishads Act (Act 35 of 1959) and could not

‘,..5_,(,,) As I."R. 1966 5.C.-828.

9:0:o j’
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be reviewed under Section 72,for'Seetion 72(3) enables

the Government only to review an order made under -

- sub-section (1) of Section 72 and the Court also found
“"that the order made in derogation of the proviso to
 sub-section (1) 6f Section 72 of the Ait is also bade

' On facts, the Court came to the conclusion:

' ®w The Primary Health Centrée was fot permanent—
~ 1y located at Dharmajigudem. ;;he::ep;esentafives
of the said village did not comply with the
. necessary - conditions- for”such'lbtation. The
Panchayat Samithi flnally cancelled its
“earlier resolutions which they weére entitled
to do and passed a resolutlon for locating the
Primary Health Centre permanently at Linga-
"+ -palems- Both ‘the: orders’ of: the Government,
namely, the order dated March 7,1962,and that
 dateéd Apfll 18 1963 were not legally passeds
glv1ng notice to the Panchayat Samlthl, and
" “the latter) becausé the Government had no
power under S.72 of the Act to review an
" order made ‘under S.62 of the. Act add also
.begausefltﬁd;dlnotwg;ve,ppylcegto the
iepresentatives of Dharmajigudem villageﬂf

.Thelr Lordshlps, therefore, posed the questlon

whether -the courts should’ quash an- order-which would

result’in reviving ‘an illegal order and emphatically

_ answered thbs:

“In those 01rcumstances, was lt a case for
" the High Couzt to interfere in its
discretion and. quash the-order:of the
Government "dated Aprll 18 1963? If the
.. High Court had quashed the Sald order,
it would have restored an 1llegal order-

——dy
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o 77 Texercise its extraordinarx discretionary power
st o S o yﬂkxithhe circumstances of theﬂcase" (Emphasis
5 sk
108 PRI A
s s s ” ) ’ “’"‘-:’?’:‘., R A ‘xw‘in'? :
A GV ‘-'"3{“ }“ul i "
’ Tribunal which is a substitute for the High Court, has
% 2 e E R [y - REas) }.\' "';‘r’f-'."'-:', oy 7ok & B '-N"‘ ThORE B nE
‘the discretion to refuse relief haV1ng regard tq‘the
:. & E.v:} SR - '{'» -l. Doy L 4,‘: s ,j.,"', Vf":"'w “ ’ W T n "?" ,
circ-mstances of the case, Even if the relief were |
g bellian ¥ S R PR R RomOT T
claimed in a suit under the Specific Relief Act, the
E "';:i sl et el gaitann S ael . wii o} Llg Ve Ly G
t applicants are not entitled to a decree for reinstatement
: SRRy et : R P T
rropfd ady oralan Y e L 24
in service merely because the order of termination is
Y i} :7:;‘1 ) :’ o o :T“'

WAL Al

yen o TR popre s ;i!:hﬁ"zl;QQQ? t With cﬂ;e;‘ati‘,‘% hands’,: f“'ev’é'-h 3‘Eh¥"€ﬁ5’il Court s not

.!“

BRRGIE R .LF

aF noussy on cvbound tol grant: thém' specrfic relief of reinstatement in

:,, ot ;‘. " 14,‘

¢ . M - i e
2 - ‘? ., T v,v.‘ “ 27 ﬁ,_._,-a.;‘ 4.4.;, o
. wr", ’79 . 2 rs pp‘-l { B i i3
& 9

B0l service. SO too, the Tribunal 15 not Lobliged to grant

L Euat 30’4 P soy oo sdy =27 -&ww
. e hagyhsucgnrelief., The process of.the Court cannot be
F LIRS PLF VATLOLT BRI ENS wamiay :

sinui mer in be;allowddito beﬁused?foria purﬁ%eé WHiéhfwBuld perpetuate

Snawe v gn 1118§511ty and” defeat the ends of justice. The ends

B ' Hpe

Ry ”6% justice would certainly:pe defeated if while -
. eligible candidates are ;Odenied. appeiotments, the
TEITHEY, ER N Rear

- ;gﬁje ~applicants who are not eligible are restored to service.

\v;‘

2tk ;ﬁfﬁrhe Tribunaf should therefbre-refuse 'tO grant any’ relief
ol E Ty T e s Tyt Cleafne Fon i )
: CE th applicants - . ~

?;“L’:' Mr. Anand learned counsel for applicants,

however, contends'that the applicants

al is“satisfied that the Plaintiffs_



o of the Staff Selection Comission or in the office of the

hava xx; bonafide -joined ‘the service on receiving the

offer of appointment;*

o appointing authority or in collusion with the staff of
| thes; of!fices o}ot the letters of appointments issued.‘ But
in our view the applicants cannot feign total ignorance |
;7 for they knew for certain that they hadq- not applied for
aand appeared atuall in the tests conducted by the Staff
Select,ion Co-ission., They should have known what their

- Roll Nos m and whether they had passed the test or not

‘ '\:;'a.?the]t} :a.shou-vld‘.- hvav_e«-been:_in poSsessi‘onwof &t ,least some y

£ E Ry

doubt the documentary evidence adduced by the Department.

apPlicants themselves may not havo R

=23 ' , ‘ @

‘ If at alll there was any mistake

| o

part of the applicants. May be, someone in the Office

--;.4:.

e
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u,- Ev Wiy

If they had appeared and passed the written or typing test,

documents -»to?-‘est-a'bii:sh-‘-eth’e“- s;‘am'e"'a’» ST ittfe;5absence of any -

documentary evidence ine this: behalf; we.have no- reason to

ry
Ko Jz’\'a.

bra ctil*ed frazd "but xxxxxx tﬁeY ‘had " joined the service
full-well knowing that they ‘had not: quaiified at the tests

| and were - not eligible for appointment.s; In any event
when they were given an opportunity to show that they .

X '\

had qualified themselves for appointment and were
duiy appointed. they miserably failed to produce
any record to establish ‘the. same. this state of

affairs the conclusion of the respondents that the

' applicants had not qualified themselves and were,

therefore, not eligible for appointment cannot be held

-l .'
Sy . i - ) -4



to be erroneous calling for interference by this'Tribunafa:
% -4l rhat f's the position ‘with respect to'all ‘other applicants.
i*_“'““;*?ﬁéhéfﬁf‘€ﬁ%b*hé€ef5§5ahzed‘%ﬁéﬂféeara*éé”s&bport their -
e %Sfeaﬁtﬁ%ﬁ £ﬁb§*ﬂ§$¢’QGSiifiéafﬂét?éﬁéﬁégamiﬁation held -
B OREEST STy RS SYAFE SelectiOn Commission,” The ‘s ame concluSion

iR FE AW

mﬁst therefore, “Follow in regard to each one of them..

.
I Y, e o
S ST (TS Aot B P

Several cases which 1ay ‘down that master is bound

bythe “abts’of Hid 'Sérvint werd o 1Tad {6n by Mr. Anand,
learnEd'counsel ‘For” hé%applicants*to contend that if
4

the reSpondents' own officers'or.their“Sﬁbordinates

‘ i*ﬁévéﬁaiéiéd"%ﬁ%ﬁf“tﬁ%ﬂéﬁbiicﬁﬁtéﬂcéﬁﬁot be blamed.

et p iy WE o s . o
FISTTVRY T oNIaTy oL n»a»‘.‘

. “‘f"“”“ wWhile it“is true that the” acts oF" thé Servant done in

) Py
e a3

" the e%&f?é”oﬁihisxé%p1%§aéﬁ éna*féliin&*&ifhin the

bounds ‘o his® authority'h ad’t he mastér, it“cannot render

seld prltene
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"post

A0 appointment to’a

oo ,g.,
GHEFrE *f smdeiones nashd W RS EEew il Dive Bedmlioaws _
_ in violation of such Rules. A public servant who acts
v AT L 8w e a0l b oy g8 wn; e domong Pyl wa
contrary to Rules cannot be said to he acting within
;’?"@?E - i:? F LR i. ;’; -«'«J.. i‘""‘ ﬂ';' Q ‘" ‘ «" ] 1 '1 4

b bounds of hisfauthority. The’ Staff Selection

. . ¢ . .
B T En Coe o v on g PRUSI B R R e
SR hEGar i wi ’5*}'4‘.',;'}‘,‘ RIE 1 RN = *! STt 4

"Commission had no authority to nominate candidates who

oo

-

3 e ..
A RN e.a,f &3
W R

had not’paSSed the test. Assuming'that the applicants

ke g

R TR e iy Tk

were nominated by the Staff Selection Commission and

e K - o,
Y. maoe Y e

w ~;_~_»f/- sy

s Yoocaatlo 8003 3 NS
' committed in the office of the respondents ‘or of the Staff
RACECRES SETat R s N FINRE T JF et el ol AT
Selection Comm1551on and the applicants had no hand in it,
v tevead ud ¥ )
i even € en, 1n odr opinion,the applicants do ‘not acquire a ::_
it
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o of these deciSions lawsdown that upon the discovery of

o all the. cases,relied upon by the applicants are cases of

« _
s \

139 -’

# i S

, 1

-q¥$€;g¢ y Mr. Anand learned counsel for the applicants

5
re. ¥ -, W
SRR St
ade
Thibemay e
] e\
~
ST
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o

o they had accepted the offer and j01ned the serVice. \\ey !
._g cahnot be permitted to allege that the applicants -isled

',' themlor that they were themselves misled hy someone else.
iﬁ According to the applicants in either case the original '

et appointment orders cannot be called in question by the

-25-

ﬁ_Rules,thex.were_not eligible fOr appointment at all.' None

true facts, the. contract cannot be put ,an end to. Moreover,

tortuous liability,’ In. none of these cases as it held
that su:h appointments would be valid and cannot be

terminated when_the correct position comes to light. we

therefore. deemtit unnecessary to discuss these cases in

R L R T PSR U SO
R TAS- T Tewtae e :'_:' bt b1

placed strong reliance on the judgment oﬂthe GUJARAT HIGH - !
COURT in, S R. PATEQLVS.LSTATE GF GUJARAT (2) in which it |

was contended that the respondents having once offered

the post tg, applicants were estopped from disputing the _f g

qualifications and eligibility of the applicants to be |

:‘éllaPPOinted‘and the validity of their appointments. after

e

t‘.’; S gt S

N & L

P P R SR

et ]

5 )

R .4 i,

Respondents themselves.. We are unable to agree with this

«.z-ﬂ,x' (X .f '-V‘f.‘n" A A

broad contention.:.Firstly, where the offer of appointment

-‘-U'

'"_; and the terms and conditions subject to which the applicants

, were appointed itself gives the right to terminate the }

appointment if the basic assumptions under which the
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.+ appointments were. made: are -found:to: be incorrect,

ion 1:g w02 this proposition g&aﬁr‘uriot -apply. "-Secondly, where

= e the appointme nts are.;governed by statutory rules,

o s utomerely. because the- appointee has joined the

£y
[E4

i+ seryvice;: the ,;Appbin,t-ing.:zA&tt_:oa;Lityx  1s 'not precluded

o oot a3 fRODY terminating -the services:when it finds
. . 4 -
ntazeg to Ldter-on that such jappointment .could not have k’éen

S T AT s V) I:f:dflyi’:"ﬂi'ad23 sander:~the Rulies; more - so when such

il o jappodntment:, 15‘-:;Eemﬁdnar?'f-.andi-:' the "i:e_mporary
e imer cemployee.had not ;acquired: any right as such to the

w5 post. 5 7The orders ;of :termipation are.not invalid

adhy mlldeom s:anys?:'princlipﬂ;je'z' o6f:;estoppieli - wi

pniraes # ey oMEovAnand,’ learned -counsel for the

b o applicants:emphasised sthat the. Rules ‘governing -

SR SE At f,;:;;app.O.in:tménts -to. the post Of LOWGI,‘DiViSiOR

st ol w7 Clerk :dornot lay..‘;--.:do'vm.;é:-.th.at.....foniysz:;t*-hos?"e' who have .

R

= i+u-passed -Staff Selection. "Gomlm_i‘s‘s-ién -examination

wiioin woo v and were:nominated. by them are "qualrif-ied to be

o »:.;..,fappoi.nted;.' :7He. contends that even 'assuming

~-thst the “applicants did - not ‘appear for the

el s ctest-held by i'.fthé"_ Staff Selection Commission

i + and ‘had ‘not- 'quéli"fied_ at the 'test, when it is

.------'--27
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shown that all the applicants possess the qualifi-
lmcatfonS"pfasEribedﬂbyﬁthe Racfuitmenttkules, their
4mappointments could .not: ‘be ‘held to be: illegal and

- ftheir appoinements terminated on the footing {

- +that they were not qualified.»aThis~contention

x is devoid of. merit. Even according tO the

| ﬂ%yapplicants, they appeard for: the tast and became

<

: ;t#qqalifiedmﬁar;apppintmentaaS"aﬁreSQIt.of_passing

! e .

5¥ib:tho=test.- Tha offer af appolntment :shows that. tho

--~vappoint1ng authority tntandad to appolnt them only

9

~

w."beéause the Staff Selection Commissiéh nominated

;them for appointment, % The Staff Selection

-Commission nominated.them on the assu@ption that
:ﬂﬂthey had passed the test and~secured a particular

E Qrank. All these assumptions now turn out to be

-7;¢not true. Even’if the Rules -did: not: enjoin upon

*-fthe Appointing Anthority to appoint only those who.

'»njip ssed the test held by the staff Selectlon_ :

.'n*Commissxon,vwhenathere-areflarge“number of appii-

-7 cantss for limited number of posts to: he filled up

. selectlon asking the Staff Selectlon

R :;Commission to hold ‘a test and noninate quallfled candxdats

'1;;for=appoiatmentAin.the_orderaof.merit'seems to be.a

—-——-28
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+.~perfectly valid method of appointment. ~We do not find _
s anything in the Rulés prohibiting the Appointing Authority

adopting ) o
s cfpom.&ucha courseé, “That'dpart) when the Appointing

sy me:Authority-had‘appointed the ‘applicants’ only on these

riis = assumptiods and on ‘no “other-basis. ‘oncé these assumptions

‘5 are found ot be ‘not “trué; “thén the ‘appointmeént itself must

: 4 Yo 1 an
T A

- .
. Py I T TR T . I BT R P B SN
R U TR ) “f&il.‘s E VRO el gk D 00 i e il g -

Y . ERRESL LA A - .

Rioaa Bng oo %@aLNGEﬁM;ANQ%OIﬁEB§xN55%%iTmiﬁﬁﬁ3oﬁthe Court -

x s_“-:i»f—.."_ [CTRARE L S ) we W - CAR LR R %

. ﬂ.!
i ,QbSQIV e.d;:; S e Db g W E DR I AL

pie PRy JAthe, test by whichwtoidetermindfwhether there i
is a contract. despite the deception is to answer

soaen de sre i ratguestion of‘fac vizé;‘- whether, contrary

Feg Loy e

‘“" ta 88 010

. e o
fo Tl SOy |
R )

{
.c«w.- ., .n & e $E
i SR T

S B

7R and"the” majority held

to a prima facie presumptipn that an offer is
‘made’ te the person to whom it is addressed the
imtiew s OffEror. is. not contpacting:with: the:physical
T person to whom he utters the offer but with

&.}.

...-,

sieae w5 %) anothers individual “‘whom" he believes the person

. e .
e TLATL s S fn o ¥Ranan .
PR R R T ).\

»

physically present to be“

simon B - Mthe' of fer o sell - oR payment by Shacue

y was made only to the person,, (M, P.Ggl. M.Hutchinson)
““Whom the swindler had represented himself

g mlia .wet0:Degi-and 1y ;as the:swindlerukiiew this, the

of fer:was: hot one which ‘was c:pable ‘of’ being

mEgn 3RS E

JrowEnie . dlgccépted Tby him- ‘therefore there had been no

_contract for the sale of the car by the

.....

plaintiffs and they were entitled to recover |
.'piﬁswﬁ »;-the .car .or damages. from thedeferidant®,

¢ ~ g S ay o e
miarew Fyraal

There‘can be little doubt that,the xrespondents

e T E N

intended to offer appointment pnly to the :particular

>'-~~.

candidates who had appeared for the Staff Selectien

PR o s
F RS A L A

Commission examination with tng,pertigggargrgil_numbers

) Y
i 3 2 E

e

(3) (1960) 2, All EBo.RJd 3324
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. Aca_nc“il,,.,v_;'vvu.rho‘T had passed th.e;.,:e‘xamination and ‘were nominated
by the Staff Selection Commission and not to the applicants. i
o The respondents were led to believe that the applicants
Adﬁ were allotted those roll numberssand had passed the - _' i
he§aminationwﬁwhile~inﬂfaqt;vseme:others;were.the allottees
those roll numbers and had passed the examination and
~ were entitled to be offered those posts. Ihe respondents

thus never intended‘to offer the post to the applicants.

> These are cases xX: of mutual mistake rendering the offer -

[F——

g8t well'as acceptance ef the offer invalid and the

.r"-.: oo

oy -

.~' P )

AR

appointment void ab-initao.a

~Thejacceptance of such an

tr_;eflvietims of £raud idn: making the: offe:'. whils the. applicants

may,_xnot, ‘be, guj,lty of any. misconduct, W
[the appointments would be illegal -and. ,the contrac‘t itself

played by the members of the respondents staff

that could not have been possible without the active

.....

'fﬁﬁﬁlﬁconnivance ef‘the applicants. In fact, it could have

"1‘*5been and must have been only at the instance of the

s applicants. The roll numbers of some other candidates _

--—---30
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5 st

BT heId 1nﬁaccordance with the Rules giving asreasonable

IR
PRARE Al e

gt te enpr SDEL BeKe Anand‘ leanned Gounsel -for the: applicants

Vet e @gjawinceptien.; That not. only(just;fies the .termination of '

Camgtd o wu @xr;joimedatheaservice;wtthqhave’acqutredﬁa%status. They

*x?ae?ﬁa<&ﬁzanexgovbrnedaby?theuecstrs)Aﬁﬁlesgfl965maﬁd'“therefore;

& o«

¢ could:not have beén .enteréd:on the applications filed
i by them-and on the ‘effers of ‘appointent now given to them. _
‘5;3,l‘rhe photographa -of «sthe applicants eould not find a place f
?ﬁ-ﬁﬁw - in;the; record -upless the applicants. themselves had furnished
ivise ay theMe . No oneelse would have been 4nterested in introduc1ng

meﬁuﬁ;meﬁ&h@ﬁ@é@%ﬁﬂaﬂfaﬁhﬁjéﬂplipéaﬁﬁéiﬂﬁﬁhQWing them as qualified

srimest i peiforoappointment cand in shominating ‘thém-for - -

i

pusei o 3PPOintment o the.departments concerned:when they were

w15 MOk qualified.: .Though we.do deem it.unnecessary to give
~5ﬁﬂaﬂaﬁgategqgi;alzﬁindingfin:this:behal£~aan@~we may add,

5 tn Slarat strongly_pleaded thap we.. should NOt,: t0~our mind, the

~ seems to be
inferegce‘é- ine§capable ~that the applicants were party to

on e
Lo \.4 ,) f h & f-\

et vsthe: fraud which vitlates then appqintment right from its
e

»

ol their»services but also engnias this Tribunal not to make

Siow ?ge*:anyeordarwwhachxweuldfreVIVeﬂan&ﬁﬁténableﬁappointment.'

o dass ban meilo s ﬁWéxmay~ﬁeWhthﬁhftﬁfﬁhefGOntéﬁﬁioﬁ?dﬁ Mr, Anand o

Yoo i 2T learned ‘counsel: for. the appliCantsﬂthat‘ence the applica“ts

et i load reheived the ‘offer . of - app01ntment ‘and-accepted it and
: /

s ooody uniess a charge isiframed in,this behalf, &n inquiry is

oot opportunlty to: the applicants to ‘defend: themselves and

the charges a:e held proved, their services could not be

validly terminatedd o | _ o : 1
| ———-3l’
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‘-”}Mr.aG.@Ramasnamy,mlearned*AdditiOnaliSolicitor

T . General : contended that 4t -is not necessary ‘to hold a regular

. A-.f @ discipllnary inquiry in'- every case of termlnation. Where
| termlnatzon of‘service is authorised by-the terms of , g
'*appointmentworfthé:Rulesy-dfﬁany; governing‘the service, }
¢ vthe appofﬁtmentfﬁayﬁbéfvalrdmy1€armfnafad*5y an order o
simpliciter. Gnly 1f the respondents intended to terminate ;
- ﬂﬁﬁhe?§éfvi¢§5“fbr“mlsCOHQUth they=néadumaks*an inquiry in f

Wiy o Vﬁsu&gﬁ@brdance$Wfth4£héwRuTes¥vaérﬁiﬁdﬁdi§cfﬁ1inary ;

bt 4y,

proceedings~“ The Respondents herein: having found that the

offers of ‘appointment iade to- the applicants were either

W fhe result of a fraud played an them or~the-result of a

af‘Yfﬁﬁﬁrﬁﬂwf mtstake committed by them and they never~intended to

R ”ﬁiﬁ_ﬁf&}% appeznt&appkieants whb*weré ﬁdtﬁQUElifﬁedﬁ”are'treating g
* %“'A’ _ fhése appofntments as void ab*xnltio and putting an end t0» %
aﬁgﬁ ;f :gﬁ sudh appoxntments under the impugned erdérs;- In other
.gﬁaggsaa uords, -there :was: never A validwcentract.; It was void
,iﬁaﬁé_;ﬁ ab-&nitie. Appointmenkshased ondsuch an offer. and such an
s#maﬁjgaga_sgﬁ (aeceptance were ‘not valid in the eye wof- law. It 1s not the
en s g;fﬁs conduct of “the:applicants. Wthh they have. -exhibited ” ,
. fégyasubsequentwto thning;servicewtnatwas:thevbas;s,of tne_ ;
r}'jterminatiqnacrdsribﬁt4§ome£ningéwh;chsqccurred antsriorlfo_ g

“: g, oty Thelr .Services -are terminated in terms. of the offer
.0f apnointnentﬁ sNG’inQuirynunder~the?Cicss;-(OCA) Rules
'szﬂistcaliedbfor to-sustain suchfa términation orderd

- o e PSSP o) ©an R ST S, s ey aden, EEUTIEN -
o SR LA et L Ix Wyl T . st ¥ SRR e A S -—---32
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It cannot be d’SpUced that a temporary public .

”i“servant has no right to the P°3t-- However, the services ‘

'of even a temporary public servant cannot be terminated

by way of punishment Without making an. inquiry into the

e . ~
LIS .

ﬂalleged misconduct.,ﬁh‘w if, PP Sy

-

- In the celebrated case of PARSHOTTAM LAL DHINGRA (4),

T the Supreme Court ruled that not only-a permanent but even

. a temporary public servant is entitled to the protection

-Y LN {

posi &
. by,way of penalty, the order of ‘termination cannot be

" (-.r

l
made'without making an inquiry into the alleged misconduct.

This position was reiterated in JAGDISH MITTER

*servants'who are, employed -as temporary
'servants, or probationersq (vide Parshottan5Lal

Y

‘f(P-353 (°f SCR) (at pa4a of AIR) and so, there

JﬂWﬁiﬁT can he;no difficulty in helding that if a

terminated and the order unambiguously
indicates that the said termination is the
result of punishment sought- to be imposed on
him, he can legitimately invoke the protection

>Jof ArtT 311 ‘and challenge ‘the validity of the .
- $afd’ ‘termination on the ground that the mandatory
provisron of Art/ 311(2) have not been complied

gk ewith. “In other words, a temporary public

servant or ‘& probationer cannot be dismissed or
removed)from service withiowt affording him
thegprotectien guaranteedfby Art/ 311 (2).

?But the services of a temporary employee can undoubtedly

izibe terminated by an order simpliciter.

4) AIR 1958 s.C, 36. e e
+{8)-AIR"1964' 5.C." 449 PR L?;ﬁwa P 33



| In JAGDISH MITTER Vs U.O. I. (5) even while
, “”"holding that a temporary public servant is entitled to

"T‘protection of Art. 311 if his servicos are sought to be
" terminated by way “of punishment the 5upreme Court

upheld the power of the Appointing Authority to terminate

'.‘:'—.(

“;their services by an order simpliCiter i“ ‘the following

b _.-:*,‘A .

wordsz g tEd L

o temporary public servant or -3 probationer

S T of a precarious character. His services ‘
o itiuees i Cambe termihated by ohe month's motice . -
}"f‘f ‘!'T'S¢ without assigning .any reason either under
st Teimlin o “the" terms “of ‘con’ ract which expressly

. provide for such termination or under

BETIIM Redtnss f* ““the relevant statuterv rules governing

temporary appointments or apporntments
of probationers. Such a. temporary servant
T TR S . Can also he dismissed in ry punitive

o e s that méans th 1 “he_appropriate
. y’possesses twobpowers to terminate
R services of a temporary public
fservant° it can either discharge him
purportihg:to exercise its _power under
RIFT “the' terms of c"""'“tract or the relevant rule,
s L 4add wiivand {6 that case, 1t would be a . |

,sfraréﬁ’t“farward""é‘hdfair.,ejc.t. case 6f |

= A
kS

'ﬁdischarge and nothing s
U Case Art. 311 will not apply. The
authority can also act under its power
* to'dismiss” a temperary servant and make
RN, *an’ order of dismissal in a straightforward
: #rarkiﬁf S Way'y" in such a case Art? 311 will '

Pt Teapplyd®t T e
Aan; The Supreme Court ;x:a ecognised this power
?iiifin RAM GOPAL vs. STAIE op ,p. ?8) ‘when it said:

.....

'the appellant was a temporary government

.. servant and had-no' right t§’ ‘hold the officed
The State Government ‘had, the right to terminate
~his“service” ‘undér Rule’ 12 without issuing any

notice to . the appellant to show" cause against
the‘proposed action.';ﬁf{Z,". :

(6) AIR 1970 SC 188 © R an




w.cwhatsoaver. These orders do not state that the services

) is innocuous and may be termed .as. termination simpliciter,

ggézyet in reality it may be by way of punishment. Where such

.. 1n their counter affidavit the reasons for the termination.

;:{frhe averments in the counter clearly attach a stigma to the

\“however, wholly innocuous and. do not .attach. -any stigma

'-of the applicants are terminated bec ause they had secured

~;¢t be cases where the termination order on the face of it

Jjemployer to terminate the services of a temporary public

”ialleged misconduct.

-34-

‘The ‘termination orders under challenge are,

their appointments by practis;ng fraud. However, there may

an allegation is made, the Court can certainly teaqathe

”% fiveil to find out the true foundatIOn of the order. If iq
.,finds from: the record that the termination is really based on

_ﬁﬁmisconduct or'. As: in: fact by way .of punishment it can Strike
fwit d°Wn- But that doest

ot take away the right of the g

;
o
;

~$iservant by an; order simpliciter?without going into the

'applicants.: He argues that in view of this admission, it is
ﬁ-fwholly unnecessary for the Tribunal to tear the veil or

s examine any other record to see if it is really by way . of

ﬁ'fpunishment. On the admission of the respondents themselves,

‘(,"the termination orders must be held to be by way of penalty ;

In JAGDISH MITTER Vs. UNION OF INDIA(5) reviewing

!‘while holding that in determing whether the termi-

nation of a temporary temployee‘s services constitutes

1—7'§T§7f7§f'1744§1'

a3
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“ﬁ-terminat1on s1mp11c1ter or it amounts to a dlsmlssal,
'3*-~even whlle observzng that "the form of the order
' 7¢§cqis 1nconclus1ve, it is the substance of the matter B “

j%whlch determznes the character of the termlnatlon cf

'"ﬁ"ﬁsaserv1ces" 1a1d dcwn._5

hal"in dealing with thls aspect of the , o
. matter, we ‘must bear in mind that the '
ihpeal. character of: the termlnatmon of

ZWHNJAtliserv1ces must be determlned by reference )
’f:;rfto the materlal facts that exlsted prlor L
| %o thé order ‘Take ‘s case’ where a:' .

“rftemporary servant attacks ‘the valldity of
_“hls dlscharge on the ground of mala fldes -

6n the part of the: authorrtYo I.f__la

":-ggauthorrtglrefers_tc‘certaln facts‘.j‘

o MM@L
,.;pgfnefll"ence or! 1neff1cienc} of the’ said

| iflnqylew_of“thep lea thuslmade by the

*?ﬁit should be held that the order of

_ _“:Jhat the Court wzll have te examine 1n

. hiﬁfeach case would be hav1nq gard

5 46 the mater;al facts ex1st1gg ugto th

S time ofydlschar'e. is the order of
V;dlschar;e in suhstance one’ of.dlsmlssal?

p”“?lf the answer’is’ that notW1thstand1ng
?_@the form:which. the order. took, the . - .
. -appointing, author1ty”’1n substance, really |

jh‘rﬂni* 7}?chf‘1f°75fservant, it cannot gglcally be said thatrfi‘“

| E?d'ffaufhorlt“ lon” after the ofder of discharg ’4;_;;

':;dlsmlssed the temporary publlc servant, ;_.f ;:;'.;-

’..?¥hitﬁArt 811 would be attracted."(Emphasrs supplied)
o '--=5??*'~ "’I}!::'flﬂé a-f?siiku i 2 : ' o
The Supreme Court[concludmg that the servzces of the _

Appellant in that case were termlnated because he
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pwaspfoundvuhdesirablehto be retained in Government
NSt s deres o e (SEIViee emph851sed'“

. "When an authorlty wants to termlnate

’ the servrces of a- temporarx servan; .

T »%“?lt Canpass & ‘simple-order ‘of discharge
) .:'{d'.“\mk;';ﬂ”fw1thout castr;g,any aspersion against the
R #x’"temporarx servant or ‘attaching any stigma
.o R TR 7 % hls character. .As..soonias it is shown

, ' _ that the. order purports to cast an aspersion'
s gasiad DAL R Ton ithe “Aermporary: Servant, it would be: idle.
o S to suggest that the,, order is @ slmple order_
T :,.1, ‘~ fi;! , ::. f;: ,,:? «‘(:. ~.-\._Hi~ 'N‘: _ & B KT o

‘ ‘"of dlscharge The test in such cases must
s i o @S -does; the. order east aspersion ox “

N ‘attach stlgma to the officer when r;
o *329 rports. £ dlscharge hlm? Tf the answer
g - _mto,this uestion‘is‘in.the affirmative

" then notwithstanding the form of the order,
' 1natton Qf servzce must be held

" 1_la 1ve of Art.16., So eVery*'

;?vﬁjff_f w termlnatlon to be valld must ‘be supported by some

k]

= %3:’ m‘freasoo"bptﬁ;héfreasoﬁ_for;evefyrterminétiOn.need;nor
N be mlsconduct of the‘publlc servant;. It may be a

?pnblic servént._ Termznatlon of. service for a valxd

reason other tban mrsconduct would not be by way of
it %m'” punlshment. Every termlnatlon need not be by way

of.punishment; Only 1f the termlnatlon is for
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misconduct or the termination casts a stigma, that would |

amount to'dismissalfattraéting»Art353£l-of the Constitution..

7T Tt would: ‘ot be a’ termination simpliciter. But where the |
~ ,' ' I
|

E‘ftf::termination order is,'on thehface of it, innocuous
- but'the public servant challenges the order alleging
i:;f;&el;gimmalafides orwimproper motivejand contends that it is by
'nlézway of punishment and in the reply filed before the

Tribunal the respondents disclose facts which do not

‘rﬁﬁ‘ ;impinge upon the conduct of*the employee exhibited during

the”course of his service but“relate to events which

»occurred prior*to'hiS*”ppOintment or which establish that

N

;‘he was" not,qualiiied for rendering his appointment itself

invalid Ethat would not amount to dismissal from service,

Such an order of termination is not ‘one based on any ground
!Lﬁ:j,of miscounduct butmon‘the ground that under the Rules, the

4~§1Vﬁoaifi employee was not eligible to .be appointed and could not

) . have been appointed.: Where such an appointment is |

- terminated by an order simpliciter, it cannot be termed as

3

punitive S0 as to attract.Art.:3ll of the Constitution.
In S0 terminating, the App01nting Authority need not, - and
in fact in this case did not allege fraud or mistake on
the part of the applicants 1t merely terminated those

- appointments by an order simpliciter._ No‘stigma or

‘ :i“aspersion is cast on the applicants as a result of such

:“?_termination. nWhateuer is stated in the counter affidavit
L;wéswoniydin'ansﬁbrftﬁwfhefallegatibnfthat-the termination‘ :

.'wf'waS'arbigrgry;vaThat was:not,the"foundation of the order.
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Merely because in answer to the allegation made in the

‘petition, the Respondeénts in their reply also stated that
\ they "Suspect" and do ‘ not categorically:-assert that the

":employee was guilty of fraud or misconduct, such termination

"\

) does not_become punitive;.: The'reSpondents primarlly

" support the impugned orders of ‘termination on the ground

7" “thiat “the applicants did riot:ipass the tests and were not

SR religible -to -be nominated: hy the Staff Selection Commissiony

The respondents have no doubt stated in their counter that

| the applicants were either guilty of fraud or victims of

fraudﬂ But thereby the order of termination does not become

A A . --\

| vitiated for that Was not the foundation of the order of

.*nf.'." B

) termination' the termination was ordered because it is now

discovered that the applicants were not qualified to be

’\ iy appointed even initially. That was ‘a disability attaching

to the applicants on the date of apporntment° that
disability continues to stick to them. That was an event N
which occurred anterior to ‘the date of apporntment ang |

| prior to their entry into service. It s ‘niot an act of

misconduct or'anything done by them.during -the course
Cof | their service~orwanyuevent whichuoccunredrsubsequent

to-their appointment that forms .the basis Of the impugned

: termination orders. The subsequent averments in the counter "

|

' do not render the termination orders punitive.

g # o Incour view, . 4f . an.apporntment itself is invalid

on account of something preceding the appointment or if

" the public servant was -not qualified for[apporntment itself,

"'He" would ‘also’ be" deemed’to‘be»unsu1table.for continuance
~inservite. In‘such'circumstances, the foundation

- 0f the termination order. is not misconduct. Such a
termination would not be by way of penalty especialiy when

| the order itself is innocuous. on tearing thevveil and

going behind ‘the order, when all that is foundléhat the
public servant is not qualified to be appointed under the .

Tules,the termination of such aIi’lﬂointment canfeithsr be deemed
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:to:be,arbitrary,{nor,toype_by,wgy of penalty. Such a

for an, enqurry 1n conform:.ty w:.th Art. 311 and CCS(CCA) Rules.i
The appllcants contend that no sooner thén they | %
',_ were appornted the contract of servrce fructrfled into ;
ST S statUS“ ‘hence thereafter <the.. duestlon ot ternrnatlon of

contract does not arrsé “and “the status could be terminated

. the

Monly 1n acCOrdance wrthAServ1ce Rules. “1f anythlng

LSRR S v b L340 ] '_:‘ P g Cen sl
l*? ‘ anterror to the acqursltlon of status had happened,
af\ et Frer omoae r !\,-A L e 2! e g A e s Ty & e
4 ) S renderlng the contract 1nvalld therr services cannot be
Y4 _-:;:5?':"-'-:"1?:‘ eyl FAACE R ,:‘_ .',n:',"i, = i f'.‘u‘.," - o RS " i ',’*t' - A4 ag ot T RN
termlnated. Rellance for thls contentlon is placed on
"ﬁ,".wg‘ ‘A"z—:‘; -':f‘ .5 f‘("-"-‘ = Y ey o ,

A0 h

ad the deC151on of learned SlnglevJudge 1n ABDUL AZIZ KHAN

i

s Vs. IhE UNION OF INDIA (7).“But even in that Judgment |

B Rallway Admlnlstratlon that they "haV1ng removed the
_{ THERC S vrn v had .,--,,,‘—i; I _- s ‘i T STTTE N

plalntrff from servrce and he belng no longer in the

o
?. ¥ .:.~ P ‘,, hy
N

-,’_'.x-
R

i service,. the contract would be deemed to have been av01ded }
BULLT aand the plarntlff is..not. entltled to. anx;declaratlon or i
ﬁr.f?ea;;,z,z_;__ decree s:unce ‘he was: guJ.,lty of £raud and for: ‘the same

T - reason he cannot plead estoppel "againstrthe: Rallway !

: Adminietrat;on;aemnte”condnctﬁwas.fraudulent'and

. ) . o 8 A3 .
B SO Y GERTL R A PR

on that conduct no- estoppel would arrse“ the learned

E ; | Judge held. T I LR
et Eed rﬁg,eynaﬂthe arguments $0, raised. by ; the learned
s te el s i standing counsel will appear: to.:be tenable
A ;‘ ““flf of" course. 1t were found that the

Bue e “ s
,------------—-----ﬂ-m-----.’-

S dsm )y ST
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~"“Fromthis it Would appear that the ‘Teirned Judge also

AﬁfWho were not qualrfled t° be appornted and were never

iajggurt,_,or I;:‘r-bupal.eis.f-Pbl,ig-.é@f-._.#.ﬁ;.9£9F?9t’§~ .

| -0
_ plarntrff's conduct 1n obtalnlng hlS '
apporntment as Loco Cleaner was deceltful

and fraudulent ‘but there is no such finding"s

was of the view that where an appointment is terminated

because“it‘was“obtaiﬁed’bf”dedeit7or fraudulent means,

B - E questron iof estoppel would -arise and it can be valrdly

' nhﬁfterminated by an order simp11c1ter. In our'oplnron; the

A;same“shouldrfollowfwherewrtcisﬂdrscovered that persons

R o o : @

.,«(r»

;
XN

f?lntended to be appornted got the apporntment. That would

be a case where nerther the offer nor 1ts acceptance is

valid. There is neither a valid agreement nor an

v 1enfbrcibreicontractibetweenftheeparties. Such an agreement

,can:be put an end to.; An agreement which pever fructified

. -into a valid contract cannot given rise to.a status which\

N

It was: lastly urged that the orders of termrnatron

L vlolate Arts.l4 and 16 ofﬁthe Const;tutron 1nasmuch as

SR VPN

iseveral Junrors to the appllcants are retalned in servzce_

. whrle termlnatlng thelr servrces. It is true that it is

Lo

;.-not enough to show that the. termlnatron orders are »

fdlnnocuous and are srmpllcrter; it should also be shown that

they are not v101at1ve of Arts.l4 and 16 of the Constitutlon.

.r. h =

| 'But on].y beéause the app01nt1ng authorlty has term:.nated
'-:ithe;seryrcesnof;a-temporaryApublro;servant-wrthout
‘assrgnlng any reason, cannot by 1tself make the order

‘t:arbrtrary. =Conferment of»such.a power-waS'held to be

/



- which the’ dlscretlon can be exerclsed“'
fomansdiniiy wt nThes dlscretlon,was necessarlly left

“*fQHE'ﬁfifﬂithe ‘government thxnksfit necessary ‘or R

:'%éﬁ?iggrﬁibefore-hand all the, clrcumstances in

o guaranteed under Arts. 14 and 16.

’ -(’6)--{ AIR 1970 sc 15, ¥

- o @

L valid by the Supreme Court in RAM GOPAL Vs. STATE OF M.P(é)

Dealing w1th the contention that Rule 12 of M.P.Government.

z; servants (Temporary and Quasi Permanent Serv1ce)Rules,l960

was v1olat1ve of. Artlcles 14 and 16 of the Constltution,_

..... _,-~ ERUI S -~ e

. "The argument that Rule 12 confers ,
an arbltrary and unguided d15°r9t1°" Aj
=""‘J_'clevoi;d of any merit. The services of f
‘:l_!a temporary government servant may be
'"*'lterminated 6n ‘oné ‘month's notxce whenever

afexpedlent to do S0, for admlnlstratrve

" 'reasonse” Tt is 1mpossmble 0" deflne '

”.>5to the government'

But in all suc

i.“ract Arts.l4 andxié,.;iu

already observed no App01nt1ng Authorlty would termlnate

the serv1ces of even a tempoary publlc servant w1thout

In GOVT. BRANCH PRESS Vs.o B BELLIAPPA (a) L

the Supreme Court held" D S T

“If the servrces of a temporary Government

Y

(8) ATR 1979 SC 428%
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m"servant are terminated in accordance witih
the conditions of his service on the
.ground of“unsatisfactory conduct or his
nsultablllty for the Job and/or for his .

\Vug;;?ﬂ s ok belng unsatlsfactory, or for a like

., reason; which merks him off a cless. apert
from other temporary servants who have
been. retalnednln.serv1ce THeTE 1t 7o vUestion

~of the. applrcablllty of Art.16. . Conversely,
.1f the services of a temporary Government
‘. servant-are: terminated arbitrarily, and not
on the ground of his unsu1tab111ty,
TT {nsatisfactory’ conduct oF the like which
would ~put. him in & class apart from hls
Junlors in the same servrce, a questron of -

1]

~trounfairidiscrimination may arise, notwith- A
stanolng the fact that in termlnatlng his
services the apporntlng authorlty was

ro.; PYFPOrting; to.act.in.accordance with

" the terms of the employment. Where a

- scharge:-of *unfair'discrimination:is levelled
with spec1f1c1ty, or 1mproper motives

ke imputed to the authority maklng the

.impugned. order: of . -termination..of the service,
1t is the duty of the authorltv Lo dispel
that chérge.by: discloging to the Court the f‘
,Teason.or. motlve whrch 1npelled it to take

the lmpugnea ac‘clon" (Emphas:.s sup plied),

N In that caseJSane the aopellants as observed by

- the Court ,...J%tS--el.f-:'sin.& to the position that the

.. respondent's service had been terminated without

‘ ;aamy;neasonﬁwhiehgcomes;perilouslyvnearato admitting

éanaitibds'6%“£hé'émpléymén£' héé”bééa exercised
arbltrerlly helo that "the order of termlnatlon
'suffers from the ‘vice of unfalr dlscrlmlnatlon and

is violative of Arts.l4 and 16(1l) of the Constitution®.

AL
- moewae .. .

s -
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The applicants herein have not named their
juniors who are retained in service-’nor have theyn
stated that they are similarly placed. Among the
temporary public servants appointed along with the | !
applicants or later, some may be duly qualified and some

..!s.

: others may not be.- Those who are- not duly qualified

1:’;3.;" |

- form a separate class distinct from ‘those whose appoint-

",Lw'féf ment is unimpeachable._ Retention of duly qualified
,L o T).AJ' temporary public servants, though junior to the
‘ L”if applicants, would not attract Arts. 14 and l6 when it is
established that the applicants are not qualified. Even

E D if some- juniors not qualified are retained that may call

for the termination of their employmznt also by similar o

orders, that by itself would not justify quashing the

.?5-;é?“':wrimpugnegdorders of termination. il

]EL;L___J; The applicants.nere temporary public
o servants and they had not acquired any right to the post.
" heir services could therefore, be terminated by an order
' f
simpliciter both under the terms and conditions of offer |
k of appointment'as well'as under ccs (TS) Rules,-l965. The

services Cof". the applicants were terminated by an order

51mpliciter. The respondents intended to appoint only

those candidates who had qualified at the Staff Selection §
Commission examination and were nominated by them. The

Staff Selection Commission is alleged to have nominated the

.- . . i ;

[V S
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' “either '
.. applicants/under erroneous. impresSion that they had
N or as a result of fraud or mistake

'»unalifted-atatheuexaminationﬁ_.Whenait-was discovered °

that the applicants ‘were not qualified to be nominated -

ERERN X and ‘the Staff: Selection Commission never intended to

o] nominate persons who.: did nottqualify at :the examination,
S or no

26 4:3§rre5pect1¥§mgquhethegéxhsqépﬁlic§n$§+Qr someone else

~n concommitted:any. fraud-or mistske mxxmet, their services

’

ﬁfg it o teuld be:validly: terminated.;.Ihese termination orders are

by 4

not based ‘upon:-any:. -allegation. -of: fraud.or mistake on thi\

w8 G gn;ba;¢ bffﬁbe*€PP;i¢@“t§5§?I?eﬁpndﬁFﬁﬁ°§~$§rmi"at19“

_: simplictter are; made because. the: applicants were not

‘w?q&aﬁtfted:forwappointm&ntfn?Suchra;termination is neither

arbitrary nor by way of punishment. Though the terminationi
order on: ‘thé: face of sdbrmay: be innocuous and may be termef
gfﬁf?§§:~-4~as termination simpliciter yet in realitY it may bﬁth way
S . “Bf. punishment. Where -such an’ allegat1°" is made, the
f§;{ 9?Trigﬁﬁalmegn»certainlywtear thewveiiaand find OUt “hat the
true fonhdation of ‘the: orderisﬂxf the. Iribunal finds from
““”iffthe recoid-that the termination uade without any 1nquiry
."ngs based on misconduct ‘or+is;. in ‘fact, by way of PUﬂiShNENt:
”7it”can’5trike*it-downs%-Whéte‘the-PUbliC'serva“t Challeﬂges
Tfﬁmﬁﬁ;wlthe order -as malaflde ‘or-that i%:is :by:way of P““iShment |

"*“Wﬁand in‘zeply: to that the respondents state before the

“«"f“ﬁfrribunal facts ‘Which do ‘not impinge upon. the condﬂct of

.- IR s RO . . - e . . L e N
- - -----45
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relate to events which OCCurred prior to the appointment
) f?uuummmmmzmumu“
which renders his .
thp01ntment 1nvalid the order of tefmination could not
-ftherebytbeutreetgdgtOibe bywwayuof;punishment. On
2 ie‘ai‘c’iﬁg “the-veil:and gotng behindtheorder it ds
found<that ‘the temporary public‘servant ‘was not
<

- ‘ qualified "to be ap’poihted undér: the ‘Rules and that the

Ji%ﬁidﬁ“édgﬁ?ﬂﬁ termination order s net based on,anY ground of

-ﬁ%3?4?fxﬁwmisconductuorhﬁraud., Terminatieh of such an apporntment

be.
can ne1ther£§eemed oo be arbitrary nor to be by way of

“iwﬁ'&33v penalty. foer mad@ on’ assumptionﬁoﬁ facts which are

R can be no valid acceptance oﬁwsuch an offer,A o
w;?ﬁﬁié.~av especially by a. person who accepts the offer knowing
; -;=thatwmateriaiestatenents‘inﬁtheroficr:are not;true.

O (IR Consequently, there WBS no valid contract. Ahyf

'-gﬁgﬁieééﬁz'*" «agreement whﬂ:h nevcr fructified 1nto a; valid contracf‘

cannot-give.rise to a.status wh;ch the Trlbunal is
- ﬁﬁténﬂ?ﬁfﬁ-f obligedzto protect.u Assuming that.such termlnatlon
A orders should-have been preceded by an inquiry in |
?3}ﬁngﬁ3£; accordance with the CCS(CCA) Rules (which in our .
opinion,iis not required) and such an., inquiry not

"'ffyﬁﬁfc having been held the orders of termination are bad

even then if the l'nbunal f:l.r@ that quash:lng these

'--f-_--46 ‘

s not true, ¥s. net & malid dffen of appcintment. There'
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fdfééfs:aeui&’fésuif in'reViriné appointments nhich
_should never have been made, would not issue any writ
Adirection or order. Granting any relief to the
applicants would amount to alIOW1ng them to abuse
the process of court. The Tribunal therefore,
'declines to grant any relief to the applicants.infor :

,the aforesaid reasons the mpugned orders do not call

, Al
' for interference. These applications, thereiore, «ail
and are accOrdingly dismissed, but.in the circumstan¢33,g
nithout costs. o o ;: </’)' il
sk CEy Scl
o *lKausnal numar) o _ L (K Madhava Beddy;?
Member ' Chairman ;7 ;7
__'%, '




