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Whether Reporters of local papers may be allowed to see the Judgement ? / 5
To be referred to the Reporter or not ? - \/'Q7

Whether their Lordships wish to see the fair copy of the Judgement ? —
Whether it needs to be circulated to other Benches of the Tribunal ? —
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IN THz CENTRAL ADIMINIST AT IVE TRIBUNAL (i§2>
Wk w DELHTI

O.A. 1022/1986 DATE OF DECISION_ 18.3.1991
lirs . Kanwaldish Kaur «esesBfpplicant
Vs.
Union of India & Anr. «..e.lespondents
CC’P LA

JUSTICE SHRI KAMLESHWAR NATH, HON'BLE VICE-CHAIRMAN

SHRI I.K. RASGCTRA, HON'BLE EMBER {A)

For the Applicant ++eee3hri Sant Singh
For the Resopondents " eeseoohri M.L., Verma

1. ‘Whether Reporters of local pasers may be
allowed to se2e the Judgement?

2. To be referred to the Reporter or not?
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DELIVERED BY JUSTICE SHRI KAMLESHWAR NATH,
HON'BLE VICE-GHIATRMAN

This applicetion under Ssctio~19 of £h@
Administrative Tribunals Act is for a directiqn to the
respondents to grant increments in her scale of pay
at the stage of Rs.380/- per moﬁth from 1.7.1979 and to

pay the arrears and allowances admissible.

2. The applicant was working as a Steward in

Safdarjupg Hospital, New Delhi since 20.7.1975 in the
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scale of Hs,.33C‘-.LC'-~38'G-EB-}.2—5(:0—58_—«15—560/'_. She
was to cross the Efficiency Bar at the stage of
8s.380/~ from 1.7.1979, However, shs was not al lowed
to cross the Efficienéy Bar which‘continued to be
operative till 14.3.1984  when & D.P.L. consisting
of foug membgrs_considered hér case and observed thét
her A.C.Rs. for the earlies ye ars were adverse, but
keéping iri view the report for the year 1983 and £o
avoid hardship to her which she was undergoing in the
preceeding‘five vears, the Committee ook 3
compassionate view and recommended her for crossing
the Efficiency Bar w.e.f. 1.7.1983., 1In conseguence
of the recommendations of the 2.P.C., orders were
passed.on 23.3;l984 to allow hesr to.cross the Efficiency
Bar w.e.f. 1.7.1983 and thereby rsising her oay from

145,380/~ to 392/~ from 1.7.1983.

3. The applicant's case is that ths orders

dated 23.3.1984 implied witholding of increments for
four years with cumn lative effeci and, tharefore,
constituted punishmznt and since the punishment waé

given without an opportunity to show cause, it was illegal.
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There is no force in this contention because Effic;eﬁby
Bar is not a punishment within the wmeaning of the
C.C.S. (Classification, Control and Appeal) Rules and
‘Efficiency Bar is an element in the time scale and

is applied automatically When the stage at which it is
fixed, arrives in the careervof a par£iCUlar employee.

. F.R. =25 says that wheré an Efficiency Bar is prescribed
‘in a time scale, the next increment above the Bar sbgll
not be given to a Government servant without the specific
sanction of +the authority empowered to withold the
£néremeh£s. Clearly, the application.of the bar is
automatic, the evenrof the removal of the ﬁar has to
follow & specific sanction, therefor;. The effect‘of
the Efficienqy‘Bar is stoppage of £ﬁe increment at that
stage . If is not the‘otherwgy'around; i.e.,‘to say

it is not as if the inpgeﬁent ig first with%eld and

the bar is then app;ied. A stoppage of increment folloﬁs
the application of the bar. That is why, even though
stoppage of an increment is one of the punishments
prescribed under the C.C.5. (C.C.A.) Rules, witholding
of Efficiency Bar is not, although the effect in either

case is the same. It may also be mentioned that the
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Government while accepting the recomnsndation No.37

d the

12

of the Third Gentral Pay Comnission Report, adopt
recommendation that measures should be taken to
ensure that crossing of the Efficiency Bar is no longer
& routine matter and that those who do not pull their
weight =~ are denied further increments (3ee Muthu Swamy®s
F.3.5.R. Part-1 General Rules, 9th Edition at P-122).
The mere fact that the bar remains in force for a
certain numbar -of years till it is allowed to he crossed,

does not constitute punishment and is pert of the

- positicn in Fundamental Rule-25. Thare is no question,

therefore, ¢f the apolicant naving buen given any

opportunity to show cause in the matter.

4. The second point urged is that no order witholding
the bar was communicated to the aoplicant. It is stated
in para 6-5 of the origiﬁal applicafion that the case

of the aonlication of the Efficiency Bar should have
bzen conside re:l before 1.4.1979 inview of the time

schedule set ocut under the crcars of the Government as

published at P-122 of the aforesaid publicuition. The
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position a&s stated in the publicstion is that ths
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schedule may be adopted in order to avoid the prycedural
delays. It is plainly s directory Provision and cannot
prevent the operation of th: Efficiency Bar if a decision

is not ‘taken by April in cas:s where the bar is to apply

in July.

S. We may mention in this connection that the reply
to para~6+6 of the 0O.,A. in the counter simply is ﬁhat;
"It is a ﬁatﬁér of record"; but the learned canSel for
the respondents has not been able to produce any material
in the voluminous records produced before Qs to show
that the question of crossing of Efficiency Bar had

been considered on or before 1.4.1979. That; however,

does not affect the automatic operation'of F.R.=25.

6. The same situation will acxly to the instrucfions

of the Government of India'that the Government servants
should be informed of the decision to énforce the bér. )

It will-be agpreciated in this conﬁéction thaf as soon as

a bar comes inté Operation, the next increment automgtically
stops‘and the employee knows in the next month's salary
that the bar hus come into operation. The failu:e of the
concerned authority,'therefore, tc inform the employee of

the application of the bar causes no prejudice to the
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employee from the point of view of his knowledge of

the operation of the bar.

7. The.next, and igdeed the most importént, point
raised by the appliéant is that after th&-E.B.'became
OperatAVe on‘l.7.l979 and a review did not take pléce
despite the instructions of the Government in this regard.
These instructions are contained‘at pages-121 and 122

of the aforesaid publicstion. According to these
instructions, the Departmental Promotion Committee
constituted for considering confirmation should e xamine
the case of the crossing of Eff iciency Bar annually with

a view to determine whether the quality of their work has

improved to an extent, sufficient to warrant the removal

“of the bar. It is not shown by the respondents that

such resview was held, 'Thé only D.P.C. review proceedings
placed before us are those of 14.3.1984, in which it was
recorded that although the applicant's earlierﬁyears'
A.C.Rs. were adverse, yet keeping in view the report for
the year 1983 and to avoid hardship to her, which she
had been undergoing for the preceeding S'years, cpossing
of the Efficiéhcy Bar wfe.f. 1.7.1983‘was recomme nded on
@ compassionate view. We find, therefore, that in this
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respect, the instructions issued by the Government have

not been carried out by the Department. What should be

the erfect of this ommission is the important guestion

'

for consideration.

3. Wz asked the respondenls to produce before us
- ' \ -

the A.C.Rs0f the applicant. The A.C.Rs. have been
1]

recorded annually ending the 31st Lecember each year.

9. We not ice that ths A.C.R. of 1975 was good; indeed
in some respects, the applicant was rated s excellent

or outstanding. ’

10, In the ALC.R. of 1976, it was ramarked that she

needed to accept responsibilities as Stesward and could do

o
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she tcok more interest. HNothing seriously

adve rse could be read therein.

1L, The trcuble begins from 1977, It is r:corded for
thut year that the. asplicant did not accept responsibilitiss
. ' i
gasily, did not possess goodhold on employees and lacked
self-confidence. The entry was communicated to the

apolicant on 12.6.1978. For the year, 1978, it was

recorded that the applicant was not able <o discharge the

Juties of a Steward. ;42
: ( ./
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12, The entries upto the year 1978 were relevant for
the purposes of the application or otherwise of the

Efficiency Bar at the stage on 1.7.1979.

13. For the yszar 1979, the remark is that the applicant
was not capable of shouidering responsibilities of a
Steward, used to get provoked easily and was not fit as

a Steward. This was communicated to her on 1C.6,1980,
For the years 1980—812 it was again mentioned that the
applicant was not fit as a Steward, the responsibility

of which she could nof shoulder. 'fhe remark of 1931

was compunicate to her on 25.4.,1982.,

—

14. For 1982, her work and conduct was recorded to be
unsatisfactory and it was mentioned that she had been

varned several times for not doing evening duty. The

‘remarks were communicated to her on 7.5.1983 against which

she made a representation on 17.6.1983. For the vear

1983, remarks were recorded in two parts. In the part

for the period from Januaty to June, 1983, it was stated
that while posted to the Nursss' Hostel, the appolicant did
not carry out her duty ang had not done evening duty

at all which usad to fall for one week in a month. In

the second part concerning July, 1983 to December, 1983

2
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it was recorded that the apolicent promptly performed
all her duties which wers assigned. It is this last
L
L Oe

entry which seewws to have perswaded /Do o, o5

14.3.1984 to allow the applicant to cross the

s

Efficiency Bar w.e.f. 1.7 .1983.

15, The settles 1aw in the matter of consideration

of application or removal of the Efficiency Basr is that
only that part of the Sepvice record is to be considered
which extends upto the date on which the Efficiency

Ber becom:s opecrative. 4s year after year passes, the
arpropriate Departmental Promotion Commit toe has to
consider not only the record upﬁo the period on whiph

the Efficiency Bar became operative, but also upto

the succeeding veriod of th: relevant Succeeding year
when the D.F.G. examires the case. In other words, if

a BL.P.C. met in 198C, it would have szen thea.C.Rs,

upto 1979; if it met in the year 1981, it would have seen
the rzcorus upto the y2ar 193C and so on till 1l4th Maroh;
1984 when the D.p.C, actually saw the records of the

Pr:viaus years.

16 It will also be appreciated that when the service

record of 'a limit:d period is considered, it may have an

a)}/
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impact on the @mind of the D.P.C. which may be different
from the impact which may be made by consideration of all
the entries at one time. That is why tha law'develOped

is that record upto only the particular period in which
the bar becom:s operative or is considered fér coatinuancey
removal comss up. We think that it is not for this
Tribunal to hold whether or not the applicantVWaS it for
crossing the Effiéiency Bar on or after 1.7.1979; +that

'is the. fTunction bezlonging to the compatent authority

on the recommendations of the D.P.C.

17. In this case, while on the one hand the case does
not apgaar to have been considered by the D.P.C. annually,
on fhu othsr hand, the a@plicant is not gown to have made
any repressntations against the -peration of the
Efficiency Bar,-{j even though she made some representa-

tions against scme adverse entriss in the A.C.Rs,

f=1s

On a consideration of the entirs situation in the case,

we think that fairness and justice demand that the
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applicant's crossing the Efficiency Bar should
bz examinzd by the appropriate D.P.C. on yzar-to-year

basls and therszafier the aupropriste orders may be  passed.

s
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we Jo not think it proper to direct the Efficiency
Bar to be removed from any particular date in the

absznce of the consideration of the matter by the

competent authority.

8. This application, therefore, is disposed of

with a direction tp ths rsspondents to constitute an
anBropriatz D.7.C. to consider the case of operation

or removal of the applicant's Efficiency Bar w.s.f,
1.7.1979 from year-to-year till 1.7.1982 and thereafter
Pass appropriate orders in the matter. The

Trespondents shall comply Witﬁ these directions within a
period of three months from the date of receipt of the

5 shall bear their own

,.
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copy of ‘this judgement. Partie

costs. .
- : \
(>ji\ C / /{*- O
L.K. RASEOTAA). (KAMLE SHWAR MATH )
HEBER (A) ('497 )9/ VICE-CHAIRMAN

Pronounced by me in the open court on 18.3.1991.

(I.K. Rasgo
Member (A




