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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH NEW DELHI,

DATE OF DECISIDN:21.58.1987

REGNS NO. D.A, 1018/86,

Shri Nirpal Singh : oss Applicant
Us,

Uniﬂn of mdia & DL‘S. en s R’espondents

CORAMs

Honthle Mr, Justice J.D, Jaih5 Yice~=Chairman
/

Hon'ble fir, Birbal Nath, Administrativs Member.

For the applicants Shri G.N. Oberoci, counsel,
For tha respondentss S hri MeLe Verma, counsel,
JUDGMENT
(delivered by Hon'bls Mr . Birbal WNath, AM). ' -

Per this application under Section 19 of the Administrative
Tribunals Act, 1985 filed befors the Tribunal in November, 1986,
the applicant, Shri Nirpal Singh, who was working in the Military
Enginearing Service at Chandi Mandir, has challenged the penalty
of compulsory retirement from sarvice imposed upon him by the
Chief Enginéer, Chandigarh Zone, vide his erder dt, 24Fh March,

1986,

2, Bafore ho£ing the contentions of the parties, the facts
leading to ths disciplinary procaedings held against the. applicant
are notsd below.

3. The applicant joined civilian pest of Leower Division
Clerk (L;D.c.) in the Military Enginesring Service; Westarn

Command, with effect from 42th October) 1364, He mas made



permanent by the Chief Enginser, Western Command, with effecs

“from “1st May, 1978 vide Special Routine Order issued on

23cd September, 1983. On S9th July, 1984, Garrison Engineer,
Chandi Mandir, issued an order to/tha appiicant'attaching him
with CWE(P), Chandi Mandir till further orders, This was
based on the authority of CWE(P), Chandi Mandir vide letter

No. 13503/C1k/5007/El dated 5th July, 1984, It is allsged that
the applicant ﬁ?é refused to accept this order of attachment and
aé @ell and-h;é further refussd to hand over his charge. He
was proceeded ~against under the C;ntral Civil Services |
(Ciassification, Control & Appeal) Rulss, 1965, in which the
applicant participated, The Enquiry Officer held bim guilty of the
charge and the Chief Engineer, Chandigarh Zone, imposed the

said penalty of compulsory retirement.

4,, Through the application and the contentions raised at the
bar, the applicant has chz1lsnged this‘penalty on varioué.
grounds, In their counter, the respondents have rebutted the
averments made in the application and on their bshalf, it was )
argued that the Tribunal could not set itself as a court

of appeal against the Disciplinaiy Authority, nor could it go

into the sufficiency of evidence and embark updn an appreciation

of evidence bfought on file,

S. The flrst contantion of the appllcant was that his order
of transfer was Jssued by an incompetent authority. According to
him, be could not be transferred by the Chief iforks Engineer,
Chandi Mandir, on whose authority, his attachment order was issued,
It was further argued on his behalf that as per paragraph 25 of.the
Policy regarding transfer of civilian subordinates in the MES
issued by the Engineer;in—Chief, Army Headquarters on 30th
Dscember, 1983, he was entitled to make representations against his
transfer‘and he could not be moved till his representation was

decided., Paragraph 25 of the said policy reads as undgrs-

25, Representaulona if any against the posting orders,

will be made by the affected 1Rd1v1dual wéthin 15 days of the
receipt of posting orders in ths concerned gffice. en the



representation received through proper channel is considered

and rejected by the CE Command, the concarned individual will
movs without delay. Contingency may arise when the individual
not being satisfied with the decision of te Chief Engineer, he

~may represent his case to the E-in-C, The move of the individual

will not be held up on the account. In case the decision of the
E=in-C is in his favour, the individual will be brought back at
Government expense in the first available vacancy."

This contention of the'applicant is without substance:
b@CéUSS the applicant wés not to proceed on transfer but he was
attachgd with another office under the éame aaministrative Hegd.
The attachment is ganerall? of a temporary nature and amounts to a change
of seat or chair thougﬁ it may also entail movement from one
station to another, This contention, therefors, is not cérreCt
that the applicant was transferred by an incompstent authority or that
he could be moved only when his representation was decided by the
Chief Engineer, | u;, therefors, do not accept this congeﬁtion raised
by the learned counsel for the applicant.
6. The next- contsntion of tgc applicant was that he was
confirmed by the Chief EAQineer, Western Command vide his érdar dated
23rd Sgptember, 1983.and, as such, ha‘could not he retired by an
officer suboréinats ﬁo the Chief Engineer, Western Command, Ue
are afraid this contention of the applicant is not tenable. The
appointing authority unéer Afticle 311 ofthe Conatitufion is the one
which issuss the initial order of appointment and not the one which
confims a ciui; servant subsequently, The respondents, alongwitﬁ
their counter, have filed a copy of the Governmgnt of India, Ministry
of Defence, Order No. 5(14)/79/0(Lab) dated 16th August, 1979.
Clause (e) of column No., 3 of this order clearly stipulates that the Z7A%L
Chief Eﬁginear is empoméred-to impose all penalties including a major

punishment. It cannot, therefore, bs said that the penalty impossd by

the Chief Engineer,—sow&see-Commesst, Chandigarh Zone, vide his order



—a-

dated 24th March, 1986 was passed by an incompetent authority,

7. The next challenge of the applicant is that the finding of

guilt'is based on mo evidence aﬁd is psrverse, - The iearned céunsel

for the respondents Vigorous;y reéisted this/argument on the ground
that the Triﬁunal was hot,compétent to re-sppraise or re-appreciate
the svidencs, He also challenued that the sufficiency of the evidepce
cannot be measured by the nUmbef of ‘witnesses éxamined or not examingd.
tearned counsel for the respondents invite&'our attention to variocus

judgments of the Supreme Court on the point that the courts will

not go into the sufficiéncy of the evidence. e are not raferring to

-the varicus case_lag# cited on the subject because it is nou -

¥

well settled that @ court or Tribunal will not appreciate the evidsnce

but it is certainly duty-bound to check if the findimg of guilt is

'returned without any evidencs. It is, therefors, necessary to examine

if the finding of guilt returned agaiﬁst the applicant was based on
no evidence or otherwise,

In this régard, the main conténtion of the learned counsdel
fof the aéplicant was that though it was the Casa‘ofthe respondents
that the or&er of attachment dated 9£h July, 1984 wés given in the
presence of four officers, namely, Shri P.N;~Kumaria, AGE'T‘, Cep, H;R.
Arora, AGE B/R, Shri J.R. Goyal, AGE E/M and Shei DeK. Khullar,
yet.none of them was examined in the snquiry and onlyrthe evidence
of two persons, i.e. Shei Sat Paul, Office Supdt., G.E. Chandimandir
and Shri Dev Chand Singh, UDC was rscorded, According fo the
counsel forthe applicant, shri Sat Pal had stated that he was éot
working when the letter of attéchment was deepatched and Shri Dev

Chand Singh had dejosed that there was no exchange of abugeg;in_hls

pPresence. It is the case of thes rsspondents that the attachment
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order was not only served upon the applicant in person which
he refused but had 2lsc been sent by registered post which he
hgd refused to accept. They tave averred in paragraph 6.5 of the
counter that the finding of guilt is based on documentary
" evidencs and the listed witnesses were reqﬁirad to be preduced
pei b

enly in the cass oc/challenging the genuinenses of thae documents,
It was further argued by the respordents that the applicant was
%res te callﬁthe witnesses, whom the prosecution had not produced,
as hie defence witnesses. Uy also find that in replyltc
questions put by the Enquiry Officer te the applicant on
ath'Septémber, 1985, ths éppliaant had admitted that he was
asked £o accept the letter of 9th July, 1984 but he had asked
them to send his request for interview and that thera was
prejudice against him, The learned counssl for ths applicant
on the other hand, argued that the admission of guilt should be

unequivocal and clear aé held by the Principal Bench of the

1

Tribunal in Udaivir Singh Vs. Union_ of Inéig;& Ors,
Every case has to be examined according to its own facte and
circumstances, In the given circuwetances of this case, it cannot
be stated that there was no admission whatsoever by the applicant
when he was examined on 4th September, 1985 wggnihe lstter 6f'
attachment was sought to be given to him,

Ws do not find itis acass ofiﬁndiné based on no evidence
and, as such,. cannot accépt this cantention,
8, The next contention of the learned counsel for the

applicant was that the applicant had been subjected to cross—

7o ATR. 1987 (1) CefeTs 40
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examination and the Enquiry Officer had acted as a Judge as well
as ﬁroaecutor. He further argued that after sach witness was
examined, the applicant was examined not only by the Enquiry

Officer but alsc by the Fresenting Officers Learned counsel

for the applicant relied in this connection on the judgment

1

of the Tribunal in Balu Singh vs. Union of India & Ors,

e do not find that the applicant was subjected to cross—examination
by the Enquiry Officer. It may be stated that whergas cross—
examination of the delinquent civil servant to cause self-incrimination
is ;1lega1 and vitiates the proceedings, examining him in a general
manner to séek informatiﬁn cannot be challenged on this ground.

We do find that the applicant has been examined both by the

Engquiry Officer as well as by the Presenting Offjicer on more than

one occasion but this cannot be called cross—examination and nof

can this be called an illegality. -At worst, it can be called

irregularity which cannot be held . to have vitiated the proceedings.

This contention of the applicant cannot, therefore, be accepted.

9. The next contantiop of the applicant was that ﬁhe
applicant was given seven charges but finding has been returned
only on one,  @3 are afraid this is not correct reading of the
charge. Thsre is conly one érticle.of gharoe though it is
desciibed in sevem paragraphs. As such, we do not find this
contention to be tenable.

10, The next contention of the applicant was that he was

not allowed to cross examine the witnesses, A perusal of the

. o ) lod /
file does not bear out this contention. ./,UZ% i€ ont pt /7"‘4
Guilon, o hlpme o fx il B ho e
- 7

10 A.TORQ 1986 C.AQT. 195
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1. The next contention of the applicant was that legal
assistance was not provided to him as laid doun in sub-rule 8(a) of
Rule 14 of the»Central Civil Services (Classification, Control and
Appeal) Rules, 5965. Learned counsel for thea appiicant vehement ly
argued that as held by ths Cuttack Ben;h of the Tribunal in

Padmanav_Arukh vs. Union of ;ggig_&-ﬂrs%, the denial of legal

assistance vitiates the broceedings beyond redemption, We are

afraid we cannot accept this contention because there dis no evidence

to show that the applicant had asked for legal assistance and the

same wgs denied to him,

12, Tha‘néxt contention of the applicant was that>the-applicant
had filed an appeal against the penalty which had.not béen decided by
-the appellaﬁe authority. Learned counsel for the respondents argued
that the appellate authorigy had refiained from passing any orders
because the applicant had appFOaChed this Tribuqal. We find that this
contention ofthe respondents is errongbus., The appellate autherity

cannot refuse to discharge its duty on the grbund that the applicant

had'appraached the Tribunal for a lsgal remedy,

13. Tﬁe last contention éf'the applicant was that the

penalty impossed upon him_is diséroportionate in regard to the
misconduct alleged to have been ﬁrogsd against him. His argument was
ﬁhat having put in 6eariy'22 years of sgtuige, he ought not to have
_been compulsorily retired for a misconduct which had no slement of
moral turpitude., Houwsever, ﬁn behalf ofvtha respondents, it.waé afguad
that the applicant was serving in a military establishment and non-—.

compliance of orders was a matter of serious concern, We find that

1. AT R, 1987 (1) C.A.T. 129,



the applicant was not engaged in any operational duties and

[ponsideration he had repressnted agaﬁnst his transfer/attachment which was still undef[

" and imposition of the penalty of compulsory retirement from service

for refusal to proceed on aptachment duty or hgnd-ovs; charge
ﬁf a clerical seat is not of such grave nature as to warrant the
condign.penalty of compulsory retiremsn§ part icularly when he had
put in 22 ysars ofiservica. iﬁ the given facts and circumstances
of the case, we are of the view that a;though ;he gpplicant has
been guilty of non-compliance of yalid orders; his misconduct
does not merit visitation bylthg’severe penalty of compulsory
retirement, Keeping in view the merits of the case, we reduce
the penalty of compuisory retirgment.to that of reductiﬁn by three
stages in his'tima-scale pay for a period of five years and he
would nqt earn inc#ements of pay during the period of such
reduction, but the reduc£ion will not have the effect‘of postponing
futﬁrd increments of his pay; This penalty is igpeéad unaer

clauge (v) of Rule 11 of ths C.CeSe (c.c.A.) Rules, 1965,

The application is allguwed tc this extent, with no order as to
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