CENTRAL ADMINISTRAT IVE TRIBUNAL
PRIN: IPAL BENGH
New DEIHI

C. A NO. 1014/86 - . DECIDED ON : 29.7,1992
Dr. ashek Shukla .oe Applicant
~Versus=

The Chairman, Railway Bsard &
Ors, ves Respendents

COR MG ¢ THE HON'BLE MR. T. S. OBEROI, WEMBER (J)
THE HON'BLE Mo P. G. JAIN, MENBER (A4)

Nene' preseat for the ppplicamt
Shri A, K. Behra, Prexy Ceunsel for Shri ?‘ H.

Hamchandani, Sr, Cesunsel fer the Respendents.

\

JUDGMENT (OrRAL)

Hea'ble Mr. P. C. Jain, Member (4) :=

By this applicatien under Sectien 19 of the Administr-
atlive Tribunals Act, 1985, the aspplicant has assailed the
cemnunic gtien dated 9/10.7,1936 (Annexure-XIX) by which hé
wes infermed, with referemce to his representatien, that
after censideratisn of the same it is regretted that his
request for giving him the benefit of service rerdered by him
prior te his resignatien fer senlerity purpeses cannet be

accecded te, and has prayed for the fsllewing relief :-

w{i) The peried from 1.9.1963 (the first of
appelntment) te 3,2.1974 (the said
reeppolntment) eught te be taken inte
reckeoning fer all service benefits
ircluding salary, pensien, seniority ,
etc. in the cadre ts which the petitiener
belengs; because the petitioner’s
resignstlen was not accepted by & cumpetent
authserity under rule 302 of Imiian Railway
BEstablishment Cede, therefere, the alleged
acceptance was 1illegal, aull and void in the
eye of law and the petitlcner centinued to
be in service with all the service benefits
which accrue to him in nermal course;

(ii) _ alternatively, the petiticner p

rays that
the period frem 1.2.1971 te 6,10.1574 be
cendoned and he may he given all the service
benefits including senlority in the cadre

te which he belungs;

.



'(iii) The petitioner te be awarded cests feor
litigetisn and damages fer the
harassment caused.”

2. The respendents have centested the C.A. by filing &

reply ts which a rejsinder has been filed by the ‘spplicant,

3. None is present fer the applicant thaugh the case is
listed fer hearing. 4s the Case is nearly six y2ars sld,

‘we consider it gpprepriate te dispese ef the same on merits.
Accerdingly, we have carefully perused the material en récaﬁd

and also heard the learned prexy ceunsel fer the respendents.

4. The facts which have given rise té this C.A., briefly
stated, are as belew :-

- The applicant jeined the.Railways as Assistant Surgeen
. Grade-I en 9,1.1963 sn the Bhusawal Divisi@n,flentral Hailway.
He was brmneted as Assistant Medical Officer (Class~1I) en
1,1,1966. He submitted his resignatisn frem service vide his
letter dated 2.1.1971 which was accepted vide letter dated
19,1.1971. ﬁis reguest dated 25.9.1973 for withdrawsl ef
his resignatien was net accepfed. Hewever, he was given a
fresh appeintment vide letter dated 9.9.1974, a copy sf which
has been annexed as Anﬁexure R=1 by.the respendents te their
reply, It 1s seen frem a perusal theresf that the applicant's
appeimment in pursuanée of the abeve letter of 1974 was te
be treated as a fresh ene t® the pest of Assistant Mediéal
Off icer and that his earlier service was net tes ceynt fer éqy
purpose; Further, he was appeinted en prebétion fer a éerisd
of two years and his services ceuld be terminated by ene
month's netice aa éither side during the peried ef prebatien.
He accepted this effer and jeiﬁed the service, He made a
representatien en 20.1.1975 praying fer granting of eriginal

senierity and service benefits frem his initial date ef

Cie,
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appeintment in january, 1963. BY an erder dated 4.5.1975

the initial pay of the spplicant, on his fresh appeintment

as aforesaid, was allswed te be fixed at the stage he was
drawing lmmediately prier te his resignation. In due course,
his request for counting the peried frem 9.1.1963 fa 31el41371
for purposes of pensilenary benefiis was alse accepteé but the
perisd between gbove twoe dates was t9 be treasted as dies asn .
The applicant’s request fer ceunting the peried fer purpeses
of reckoning his seni@rity in the cadre was, however,
rejected. It 1s in this backgrauqd that the applicant has
filed this‘U.A. and prayed for the alternative reliefs, as

already stated above.

=

Se The first grﬁund taken by the applicant is that the
resignatien submitted by him was net accepted by a cempetent
autherity. There is ne digpute thét the General Manager waé
the cempetent suthserity te accept the resignatisn and the
stand taken by the respendents in their reply is that his
regignation was accepted with the approval ef the General
liangger. There is nething te rebut this cententien ef the
respendents. In fact, the applicant admits in his rej@inéér
that "fer the firxst time the respendents in their reply have
preduced a letter (Annexure-II) shewing that the resignatisn
was accepted by the Genefa; Manaeger. But ne decument has been
filed which affirms the fact ef acceptance eof resignatisn by
the General Manager except the letter dated 19.1,1971
cemmunicated by the CPO to the Divisiengl Superintendent,
Bhusawal Divisisn, This letter scems 19 be a clear case eof
cercactien and after theught and cannut Be accepted in view
of the fact that it was not referred to by the rQSp@ndents
any time befere this reply was filed while I was ﬁakiﬂg

several representatieons mentioning the Fact of my resignatien
Q..
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not belng accepted by the General Manager. The cenduct ef the
respeondents cempletely debar them frem claiming any benef it
frem this letter or even relying upen the same." 2s the
existence of the letter is net in dispute and as the

agpplicant has not placed any material ®n recerd te establish
that the said letter is net a genuine one, there s no reassn
fer us net to belleve the s gme. Accerdingly, we find ne
substaence in this centention of the applicant that the
resignation was net accepted by the cempetent authority.

Even etherwise, the resignaticn having . been accepted mere tha
20 years back, if the applicant was eof the view that his
resignatien has net been accepted by the cempetent authority,
he sheuld have taken gpprepriate preceedings in cennection
therewith at the apprepriate time. It i§ too late in the day
new te agitate that the resignatian'accepted mere than 20

years back wes net accepted by the cempetent sutherity,

6o The secend greund taken by the applicant is that the
applicatien dated 26.9.1973 requesting fer withdrawal éf the
resignatien should have been permitted as the resignatien was
null and veid under the law as net belng accepted by the
cempetent authsrity. We haﬁe already negatived absve the
centention ef the applicant in regard te the v?lidity ef the
resignatisn and its acceptance. As regards the plea that
his request fer withdrawal o¢f resignation should have been
accep@ed; it should suffice 1o state that a request fer
resignatlien cannet be withdrawn after the same has been
accepteds The resignatisn ef the gpplicant having been
accepted, vide letter dated 19.1.1971, obvisusly ceuld net
ﬁave been allswed ts be withdrawn after & lapse sf mere than
24 vears. The contentisn of the gpplicant 1n this regard is

withesut aay basis.
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7.  Anether greund taken by the applicant is that the
.respondents~sh@uld have taken inte acceunt the ¢ircumstances
in which the.appli;gnt had te submit his resignatien. This
cententien Qeed‘nst huld>us fer the simple reasen that the
~@pplicant belny an éducated persen shmuld.be censidered te

be fully aware of the implications ef his actien in submittiry
his resignatisn and seeking withdrawal of the same after N
mere than twsg years ef the acceptance thereaf, Still?,énother
contention raised is that a@s the applicant was appeinted in
1974 witheut undergoing the fermgalities ef selectieq/séreening
by the UPSivetc. as‘it was understesd that the peried frem

901.1963 will be ceunted for purpeses ef senierity and ether

consequential benefits. This cententien is alse withsut any

basis, In view ef g clear cut written order ef gppeintment -

which is a fresh eppeintment, there is no scepe fer any

assunptien #r presumptien.

Be Anether centention is that the perisd frem 1.2.1971
te 6.10.1974 was illegally treated as dies nen End as the
resignation submitted by the épplicant was ne reslgnatien
in the eyes of law, the petitiener centinued te be in service

and as such he was entitled te aLL‘éhe service benefits.

The validity of the resighati@n has already been discussed

abeve. The fact alse remains that during the aferesaid
peried the applicant was/nat in service of the respendents.
If the applicant was net id fact in service ner can ba deemed
to have centinued in service, it is difficult te appreciate
the contentien ef the applicant that he sheuld be allewed the
benefits of senisrity etc. fer that perisd. This cententien
is withsut any basis éf Law. Even if tﬁe bréak in the twe

perieds of service is cendened, which in this case is net
<y A » . A
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permissible undexr the rules as the break censtitutes a perisd
of mere than ene year, ne benefit of the peried ef break

is permissible under the rules; csndsnatien ef break between
two spells of service results . . in ceuating the service
rendered during the first spell ef service fer purpeses ef
computing qualifying service for pensisnary benefits., This
has already been dsne. As regards the cand@nati@h of break

in sefvice hetween the twe spells, the applicant in his 0a

has referred te the relevant previsions of the rules applicable
to him and according te the previsien in sube-para (c) of
Greund F, it 1s stipulated that interruption should nat be
mere than of one year's duratien, and in cases where there are

twe or mere interruptiens, the total of the perieds of all

interruptisons that are cendened shculd net exceed one year.

e The last cententien ef the applicanl is that in the case
and one Shri J. N, Tripathi

of one 3hri R, N. Gupta/who had alss resigned frem service

znd were taken back, they were given all the service benefits.

The respondents in their reply have stated the relevant

ﬁarticulars ¢f those two cases and have pleaded that these

cases are tetally different. .ﬁe, therefore, de net have any

material en recerd tu shew that the applican£ was similarly

placed with the aferesaid twe persans te be entitled te similar

treatment. In view of this, we are unable te upheold the

centeatlen of the spplicant and the pleas of discriminatien as

vielative of Articleld of the Constitutien,

10, In the light of the f@Legelrg discussien, we see no
merit in this case. The C. A is accerdingly dismissed leaving

the parties to bear the 11 ewn Costs.
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