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GENTMAL /OMINISTRATIVH TfliaJNAL
prim: IPal bhich

m'H DELHI

0. A. KD. 1014/86 DECIDED ON ; 29«7,1992

Dr. Ashsk Shukla ... .cpplicarrt

-Versus-

Th® Chairman, Riilvvay Beard &
» . • • Respond©nts

: Ti-lE'KOiN'BL£ m, 1, 3« OBEROI, jVlEivlBER (J)
THE HON'BDE A'ii'ie. p, C» JAINj MEiViBER (a)

N®ne'present for the /spplic^int

Shri A. K, ^Behr^j, Pr»xy Geu.nsei far Shri P, H.
fiaffichandanlj 3r, Csunsel f©r the Pi.espindents.

J U D G M £ M T (ORAL)

Hofi'ble A'lr. P. c. Jain, Meraber (.A)

By this applicati®n under Sectien 19 ©f the Administr

ative Tribunals Act, 1935, the applicant h«s assailed the

caoimunication dated 9/10.7,1986 (Annexurs-XlX) by which he

vjis informed, with refererce t© his representati©n, that

after consideration ©f the same it is regretted that'his

request for giving him the benefit ®f service rendered by him

prior te his resignation f ©r seni©rity purposes cannet be

acceded t®, and has preyed f sr the faliswirg relief

"(i) The period from 1.9»1963 (the first of
app©intment) to 9,9-1974 (the said
reappointrnent) ©ught t© be taken int©
reckoning fc?r all service benefits
ircluding salary, pension, seniority
etc, in the cadre to which the petitiener
•belongs; because the pet it ioner'*s
resignation was not accepted by a cssmpetent
auth&rity under rule 302 of IrxUan Railway
Establishment Code, therefersj the alleged
acceptance was illegal, null and void in the
eye ^af law and the petitioner cQntinued to
be in service with all the service benefits
which accrue to him in normol course;

:h«"^(ii) Alternatively, the petitioner prays th«-o
the period fr©rn 1.2.1971 tc 6«lo»1974 be
ccjnd&'ned and he may be given all the service
benefits in::luding seniority in the cadre
to which he belongs;
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(iii) The_petitioner ts be awarded c®sts f«r
litigation and damages f©r the
haxassment caused."

2. The respsndents have csntestsd the 0. A. by filing a

reply ts which a rejeinder has been filed by the applicant.

3. None is present fsr the applicant though the case is

listed f©r hearir^. as the case is nearly six years aid,

we consider' it appr®priate t& dispose ©f the same ®n merits.

Acc®rdingly, we have carefully perused the material •n recard

and also heard the learned pr®xy counsel f®r the respondents.

4. The facts v^hich have given rise t© this O.A. , briefly

stated, are as belw :

'• - The applicant jsined the.Railways as Assistant Surgeen

Grade-I @n 9.1.1963 !#n the Bhusav;al Divisisn, Central Railway.

He was prerasted as Assistant Medical Officer (Glass-II) @n

1.1.1966. He submitted his resignatisn fr@ra service vide his

letter dated 2.1.1971 which was accepted vide letter dated

i9»i.l97i. His request dated 25.9.1973 f ©r withdrawal ®f

his resignatisn was n©t accepted. H®wevar, he was given a

fresh appointiiieat vide letter dated 9.9.1974, a c®py ®f which

has been annexed as Annexure H-l by the respsndents to their

reply. It is seen fr®m a perusal theresf that the applicant's

app®intraent in pursuance af the ab®ve letter ©f 1974 was t»

be treated as a fresh sne te the p©st ®f Assistant /•tedical

Officer and that his earlier service was n©t ts c»unt f»r any

purpese. Further, he was appointed ®n pr®bati*n fer a peri«d

®f two years and his services ceuld be terminated by ®ne

m'Jnth's netice 9o either side during the peri<a!d' ®f prebatisn.

He accepted this ©ffer and joined the service. He made a

representation ®n 20.1.1975 prayifQ fer granting ©f original

seniority and service benefits from his initial date 9f
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appffiintment in January, 1963. By an ®rder dated 4.6.1975

the initial pay of the applicant, on his fresh appointment

as aforesaid, was allowed ts> be fixed at the stage he was

drawing immediately pri®r t ©his resignation. In due course,

his request for countirg the period fr&m 9.1.1963 t® 31.1.1971

for purposes of pens is nary benefits was also accepted but the

perisd between above tv,/Q dates was ta be treated as dies n©n ,

The applicant's request f©r c®unting the peri®d f@r purposes

©f reckaning his seniority in the cadre was, he^ever,

rejected. It is in this background that the applicant has

filed this u. A. and prayed for the alternative reliefs, as

already stated above.

5, The first ground taken by the applicant is that the

resignati®n subaiitted by hiui was • n©t accepted by a c®mpetent

authority* There is n© dispute that the General Manager was

the competent authsrity ts accept the resignation and the

stand taken by the respondents in their reply is that his

re§ignation was accepted with the appr^Jval ef the General

Manager. There is nething ta rebut this contenti©n ®f the

respondents. In fact, the applicant admits in his rej^ind^er

that "f®r the first time the respondents in their reply have

produced a letter (Annexure-II) sh©v;ing that the resignati«^n

was accepted by the General Manager. But n© decurnent has been

filed which affirms the fact ef acceptarce ®f reslgnati®n by

the General Manager except the letter dated 19.1,1971

c®mmunicated by the CPO to the Divisional Superintendent,

Bhusav;al Division* This letter seems t© be a clear cgse ®f

csrcsctisn and after theught and cann©t ba accepted in view

©f the fact that it was not referred to by the respsndents

any time bef©re this reply vjas filed while I was makif^

several representations mentionirg the fact of my resignation



„ 4 -

not beirg accepted by the General Manager. The conduct ©f the

respondents csnrpietely debar them fr«m claiming any benefit

fr©m this letter ©r even relying up®n the sa^.e,*" As the

existence ©f the letter is n^at in dispute and as the

applicant has nst placed any material ®n rec©rd t© establish

that the said letter is net a genuine one, there is no reason

for us n©t to believe the same. /^c©rdingly, we find m

substance in this contention ®f the applicant that the

resignation was n®t accepted by the competent authority.

Even otherwise, the resignation having - been accepted m©re tha

20 years back, if the applicant was af the view that his

resignati®n has net been accepted by the cernpetent authority,

he should have taken appropriate prsceedings in connection

therewith at the_ appropriate time. It is too late in the day

n<isw to agitate that the resignation accepted m®re than 20

years back was n®t accepted by the competent auth®rity.

6. The sec»nd gr®und taken by the applicant is that the

application dated 26.9.1973 requesting f©r vjithdrawal ©f the

resignation should have been permitted as the resignation was

null and void under the law as net being accepted by the

cempetent authsrity. IVe have already negatived ab®ve the

contentien ©f the applicant in regard t@ the validity ®f the

resignatisn ard its acceptance. As regards the plea that

his request f ©r withdrawal ©f'resignatian should have been

accepted, it should suffice t© state th^t a request f©r

resignation cannot be withdrawn after the same has been

accepted* The resignati®n 9f the applicant having been

accepted, vide letter dated 19.1.1971, obviously c©uld n©t

have been ail®wed to be withdrawn after a lapse ®f m©re than

2i- years. The contention of the applicant in this regard is

with&ut any basis.
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7. Ansther ground taken by the applicant is that the

resp®ndsnts shsuld have taken int® accsunt the circumstances

in vvhich the applicant had t® submit his resignati®n. This

c®aten(ti®n need n©t h®ld us fsr the sinple re as en that the

applicant being an educated perssn should be considered t«

be fully aware ®f the inplicatiens ef his actisn in submitting-

his r®sigaati@n and seeking withdrawal of the same after

m«re than twa years tf the acceptance thereof. Still, another

contention raised is that as the applicant was appointed in

1974 without undergoing the formalities «f selecti®n/screenir^

by the UP3:: etc, as it was understoed that the peri®d fr»ni

9,i.l963 will be caunted 'fsr purposes ®f seniority ard ether

consequential benefits. This cantentisn is als« witheut any

basis. In view ®f a clear cut written «rder »f appeintment •

which is a fresh eppeintment, there is no scape f»r any

assumpti©n #r presumption#

8, Anether c®ntention is that the period fr®m 1.2.1971

t® 6.10.1974-was illegally treated as dies nan and as the

resignation submitted by the applicant was na resignatitn

in the eyes of law, the petitisner continued t© be i:n service

and as such he was entitled t® all. the service benefits.

The validity of the resignation has already been discussed

absve. The fact als© remains, that during the af®resaid

peri®d the applicant was not in service ®f the respondents.

If the applicant vvas n®t in fact in service n®r can ba deemed

to have continued in service, it is difficult t® appreciate

the contanrtian @f the applicant that he shsuld be all®wed the

bemfits of seniority etc, f@r that perisd. This c©ntenti©n

is without any basis ®f law. Even if the break in the twe

periods ®f service is cendsned-, which in this case is not

cu... •'
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permissible under the rules as the break constitutas a perisd

sf m®re than ©ne year, no benefit of the perisd ©f break

is permissible under the rules; c&nd9nati®n ©f break between

twa spells Qf service results . • . in counting the service

rendered during the first spell ©f service f®r purp©ses ©f

computing qualifying service f or pens ienary benefits^ This

has .already been d'sne. As regards the cendsnetion ©f break

in service betv/een the two spells» the applicant in his OA

has referred to the relevant pr©vis ions of the rules applicable

to him and according t© the pr®visi©n in sub-para (c) of

Ground F, it is stipulated that interruption shsuld net be

mere than of one year's duration, and in cases v^here there -are

two or tn©re interruptisns, the totcjl of the periods of all

interruptisns that are csndoned should n©t exceed ©ne year»

9* The last c©ntenti®n ®f the applicant is that in the case
and one Shri J. N, Tripathi

of ©ne Shr L N. Gupta^vvho had als3 resigned fr®rn service

2nd were taken back, they v;ere given all the service benefits.

The respondents in their reply have stated the relevant

particulars ©f those tv;o cases and have pleaded that these -

Cases are totally different. vVe, thereforei, d© n®t have any

material ©n rec©rd to sh.evv that the applicant was similarly

placed with the aforesaid two persons to be entitled t® similar

treatment. In view of this, we are unable tt£» uphold the

c©ntenti®n of the applicant and the plea of discriminatien as

violative of Articlel4'.of the Constitution,

iOe, In th® light 9f the fsSreg^if^ discussion, we see n®

merit in this case. The O, A. is acc©rdingly dismissed leaving

the p'arties to bear their awn c©sts.

Ci,...: • •
( P. G. Jain ) ( T, S. Ober®i )

Member (a) . ivieinber (J)


