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JUDGMENT

Hon'ble shri pP. C. Jain, Member (A4) :

In this gpplication under Section 19 of the Administr-
ative Trj.bunals Act, 1985, the épplicant is aggrieved by
the rejection of his request for regular isation of hiks
appointment to the post of Stenographer Grade-III in the
office of Directorate of Organisation and Management Services
(Inc ome ’fax) » New Delhi. He has prayed for quashing the
memor andum dated 5.4.1984 (Annexure P-8) by which his
representation for regularisation was rejected, ard directim
the respondents to treat him as regularly appointed from the
day he started warking on the post of Stenogrgpher Grade-III
and consequential benefits of senlority etc. He has prayed
for quashing the orders- of reversion from the post of '
Stenographer Grade-III. However, no such orders have been
placed on file nor it has been shown that any such orders

have been passed.

2. 'By an order passed by a Berch of this Tribunal on

20.11.1986, status quo as on that date was ordered to be

maintained. We were informed that in'pursuance of the above
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interim order the applicant has continued to work on the

post of Stenographer Grade-~III. \

3. The respondents have contested the O.A. by filing a
reply to which a rejoinder has also been filed by the
applicant. We have perused the material onrecard and also
heard the learned counsel for the parties. The applicant
was a;;point'ed as a Lower Division Clerk in the office of the
Director, Directorate of Organisation and Management Services
(Income Tax) héw Delhi., The Directorate of Organisation and
Management Services (Gréup c _and Group D) Recruitment Rules,
1977 (hereinafter to be referred as the 1977 Ruleg) were
notified under the proviso to Article 309 of the Constifution
vide notification dated 21.1.1977. The post of Stenographer
(Ordinary Grade), as per these rules, was to be filled up »
by selection and the educational and other qualifications

prescribed were as below :-

e

(i) . Matriculation or equivalent qualification;
(ii) A speed of 100 words per minute in
shorthand and 40 words per mimte in
typewriting provided that to the extent
cardidates possessing a speed of 100 words
per minute in shorthand are not available,
candidates possessing a speed of 80 words
per minute in shorthand may be considered.”
Method of recruitment prescribed was by a selection through
a competitive test limited to serving Lower Division Clerks
of the Directorate of Organisation a nd Management Services
possessing the above qualifications;‘failing which by direct
recruitment. The applicant appeared in the test held on
18.12.1982 but failed. There is no dispute between the
parties -on this. The applicant took the second test held

on 11.1.1983, and according to him, he succeeded in the
same, but the respondents have categorically stated in their

reply that he failed in the second test also, The 1977 rules
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were amended by the Directorate of Organisation and
Management Services (Group 'C' and Group 'D') Recruitment
(Ame ndment) Rules, 1983 (for short“the 1983 Rules) issued
under provisoc to Article '309 of the Constitution. By.this
ame ndment three changes were brought in,in regard to the
post of Stenogrgher (Ordinary Grade). Firstly, in regard
to the age limit of 18-~25 years in the 1977 Rules, it was
provided in the 1983 Rules that the age limit was relaxable
for Gover ment servants upto 35 years .in accordanée with
the instructions and orders issued by the Central Goverment.
- The second change was that the name of the post, e.g.,
-S'tenOgrapher (Ofdinary Gradé) was changed to Stenographer )
Grade-III. The third change was that the method of
recruitment prescribed by the 1983 Rules was "by direct
recruitment." Even though the applicant is said to have
falled in both the qualifying tests held before the Rules

_were amended j&ir;tjeudl}é’3}89'.8139’83thé applicant by office order
No. 124 of 1983/ Annexure P-2) was promoted to of ficiate
until further orders as Steno (0G) on a purely ad-hoc basis -
and it was stated that the ad-hoc promotion would not confer
any right on him for regular promotion in the grade nor the
services rendered onad-hbc basis by him would be counted
for the purpose of seniority in the grade or eligibility
for promotion to the next higher grade. It was also stated
that he was liable to be reverted to the grade of IDC

at any t.j.me without assigning any reason thereof or in the

" event the Surplus Cell 6r the Staff Selection Commission
making availagble a éui‘table candidate to the Direct-orate

as per thé recruitment rules, and that no claim for '

- regularisation of his appoint-ment shall be considered for
any reason vwhatsoever. The applicant assumed the charge of
post of Stenographer (Ordinary Grade) in pursuance of the
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above orders and when his various representations for

regularisation were rej ected, agpprehending his revers 1on

he filed this O A.

4.  The main contention of the applicant is that as the

- test was held in January, 1983, it has to be assumed that

a post of Stenographer (CG) was available on.that date and
that post wavs required to be filled in accordamce with the-
provisions of. the 1977 Rules, as the 1983 Rules could not

be applicable for filling up that post as the latter Rules
came into effect after that date in Jg;y, 1983. HAis
éontention, therefore, is that as he has passed id the second
test he was eligible for regular appolntment on the post of
Stenographer (0G) and it was only a.mistake that his
pramotion to the aforesaid post was stated to be adehoc.

The respondents in the ir reply have stafed that the a‘pplic ant
was promoted on é purely ad-hoc basis as some litigation was
going on in the Delhi High Gourt and the post could not be
kept vacant for administrative reasons bu’c in accordarce w1th
the orders 1ssu(eL5? ﬂlh le ad=-hoc promotlon no right. whatso-
ever has accrued to the applicant as he has failed in the
test held in January, 1983. The contention of the applicant
would have been cbrrect if the applicant had passed in theA
limited dep;rtmental qualifying examination. Apart from
making an averment that he had passed in the second test
held in Jamuary, 1983, he has not been able to show that

his contention in this respect is factually correct. The
respondents have categor ibqlly denied that the applicant had
p;a’ssed even in the second test, and in his rejoinder the
splicant has failed to effectively rebut the contemtion of

the respondents on this point. As such, it is clear that the
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applicant cannot claim any benefit under the 1977 Rules as
he had falled not once but twice in the test prescribed_

under those rules,

e Another contention of the agpplicant is that the action
of the respondents in not regularising his appointment as
Stenogr gpher (0G) is discriminatory and violastive of Articles
14 and 16 of the Constitution in-asmuch as in at least two
cases of Shri Lal Chand Bahl and Kumari Sweeti Syal the
~department had regularised the abpointments after coming
into - force of the amended Rules of 1983, but from a
date prior to coming into force of these Rules., 1In support
of this contenéaggzgfnfggéxure P~18 has been placed on
record., According to this statement, Shri Lal Chand Bahl,
Stenographer Grade-III was appointed as.such on ad=hoc basis
on MD.11;1981 and he was regularised 0n 3.12.1983 w.e.f.
16,6.1982. - Kumari Sweetl Syal is shown in the above
statement to havé been gppointed as Stenographer Grade-III
on ad-hoc basis on 20.6.1984 and regularised on 12,.9.1985
wee.f. December, 1982, The respondents in their reply

have controverted the above contention and have stated that
the Central Board of Direct Taxes decided to regularise

the ser&ices of Shri Lal Chard Bahl, Stenogragpher (0G)
We@ef. 16f6.1982, i.e., the date on which regular vacamcy
was avallable in the Directorate; that Shri Bahl was

off iciating as Stenographer (CG) wee.f. 27.7.1981 in a
leave vacancy apd was allowed to conatinue on ad-hcc basis
Weeof, 10,11,1981 till further orders. It is also stated
that he had passed the presﬁribed test on 19.5.,1980 and

was regularised on 16.6.1982 as a regular vac arcy was

available on that date. In respect of Kumari Sweeti Syal

/ .

the respondents have stated that she was earlier working
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in the Economic administration Ref orms Commission (for short
EARC) and she was gppointed és Stenographer Grade-III as
direct recruit n the Directérate on 20.6.1984. It is
further stated that specific clearance was obtained from the
Surplus Cell vide their le'tte;r.“ dated 30.8.1985 as the EARC
was wound up on 30.6.1984 and the staff working under tk;em
was declared surplus. It is further stated that her
gopointment was regular ised on the basis of clearl.an:e
received from the Goverment of India , Ministry of
Personnel, Administrafive Reforms, Public Grievances and
Pefﬁ ion wee.f. 4.9.1985. They have denied that seniority
to Kumari Sweeti Syal was giveh.from fhe date of Eer initiai
appoi‘ntment in- the EAC. The above contentions of the
respondents have been denied by the applicant in his

rej oinder. lBut we do not see any reason t‘o disbelieve 't.he
reply of the respondents on this point. It is clear from
~the reply of’th-e respondents -that Shri Bahl was regularised
against a i?e;gular vacancy weeefs 16.6.1982, il.e., pr ior ’;o
the 1983 Rules, when such a regular vacancy became avallable,
Further, he is said to have pas-sed the prescribed test on
19.8.1980. This fact has not been rebutted by the applicant
by placing any material on record to the conmtrary. As the
applicant had not passed the prescribed test before the
amended rules came i‘ﬁto effect, he cannot be said to be
equally plaéed with shri Bahl. Similarly, Kumari Sweeti

is ssid to have been gppointed as a direct recruit after
1983 Rules had come irﬁ:o effect and in which the method of
recruitment prescribed was by direct recruitment, and as
she'is sald to have been given senlority not from an earlier
date of appointment in the EAC but from the date of her

appointmeht in the DOMS, she is also not equally placed with
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the applicant. In this view of the matter, the gpplicant

has not been able to substantiate his plea of discrimination.

.6. Another contention raised by the gpplicant is that

it has not been the case of the department that 'the agpplicant
had not passed the test, and having been so, he wou?SZhave
beenpromoted in August, 1983. We have already referred to
above that the respondents in their reply have stated that
thezapplicant was promoted on a purely ad-hoc and temporary
basis as some litigation was pending in the Delhi High Court
and as administratively it was found essential to make

ad=hoc arrangememt. In view of this, it cannot be held that
the applicant waé promoted as he had passed the prescribed

test.

7.  Still another contention of the spplicant is that in
any case, if the applicant had not passed the test, evidently
the requirement of passing the test had been relaxed and
thst is why he had been promoted in August, 1983, and
non-passing of the test could not now be the ground for not
taking the promoction of the applicant made in August, 1983
as regular. In view of the material placed on record and
which has already been adverted to above as also in tbe
absence of any order which might show that the applicent
had been promoted on ad-hoc basis in August, 1983 in
relaxation of the rules, it is not possible to accept this
contention of the gpplicant. More;ver, Rule 6 of the

1977 Rules, which, according to the applicant are applicable
to him, and which is on the subjeét of power to relax,

cannot give any benefit even of deemed relaxagtion to the

apPlicant inasmuch as under these rules the Central

Goverrment has the power to relax any of the provisions of

these rules with respect to any class Qr'category of persons,

QJ-'/ i




by ‘making an order and for reasons to be recorded in writing
(emphasis supplied). The relaxation contemplated by the
applicant in his own case cannot be said to be belonging -
to any class or category of persons. Further, as already
stated, no order was passed by the Central Gover mment after
recording the reason,s_'in writing for relaxing any of the
provisions of these rules in the case of the agpplicant.
It is well settled that if in a certain matter rules notified
under proviso to article 309 of the Constitution exist and
the vires of any such rule/rules has not been challenged,
these have to be acted upon by the competent authority as
also enforced in the process of judicial review. In the
case of A K. Bhatragar & Ors. vs. Union of India ~ (1991)
(1) SCC 544 a Full Berch of the Supreme Court in para 13
of the judgment observed as below $=-
"13. On more than one occasiohs this Court has
indicated to the Union and the State Govermments
~that omce they frame rules, their action in
respect of matters covered by the rules should
be regulated by the rules, The rules framed
in exercise of powers conferred under the .
proviso to Article 309 of the Constitution are
solemn rules having bindimg effect. Acting in
a manner contrary to the rules does creat problem
and dislocgtion, Very often Gover ment themselves
get trapped on account of their own mistakes. or
actions in excess of what is provided in the rules,
We take sericus view of these lapses and hope and
trust that the Govermment both at the Centre and
in the States would take note of this position and
refrain fromacting in a mannexr not contemplated
by their own rules. There shall be no order as
to costs. " ‘
8. The last conteation of the applicant is that even if
the gpplicant had failed in the test, at the most the post
filled up by the applicant in August, 1983 became liable to
be re~-filled sccording to the criteria which was existing
prior to coming into force of the 1983 Rules and accordimly,
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the Gover nment becamé liable to hold a fresh test amd fill
the post accordingly. This contention of the app licant would
have some force if it is estasblished that theré was & regular
vacancy on a long term basis which could not be %illed up
in accordance with the 1977 Rules prior to coming int6 effect
of the 1983 Rules. We do not find any material on record to
reacb a def inite conclusion on the avelilability of such a
vacancy. If, howevef, such a vacancy was aﬁailable prior to
coming into effect of the 1983 Rules and which has not been
filled in accordance with the rules, either under 1977 Rules
of the 1983 Rules so far, the respondents should fill the same
now in acccrdance with the provisions of 1977 Rules by h&lding
a limited competitive test in which the applicaﬁt woﬁld also
be entitled to sit. In this connection it is.necessary to
refer to the order dated 2.2.1984 passed by a Division
Berch of the Delhi High Court inC.W. No. 2445/83, a

copy of which has been placed- on 'record by the
| respondents.as\Annexure—z tol their reply. It appears
thereirom that the petitioner in that casé was promoted
in an ad=hoc cagpacity to thelpOSt of Stenographer (CG) in
the DONMS and the respondents in thelr counter affidavit in
that case had stated that the petitiocners who were promoted
in ad-hoc cagpacity will be contimued at. present and will be
considered 1n agccordance with the new Rules of 1983 for
purpose ©of regulsr promotion by the DPC constituted for
purposes of consideration of candidatures in accordance with
the 1983 Hules. In view of the above, their lordships of
the Delhl High Court held that nothing survived in the
petition and the same was dismissed. As the 1983 Rules
did not provide for any promotion to the post of Stenographer .

(0G) , re-designated as Stenographer'Grademlll, it is not
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"clear as to how the respondents stated in the counter
affidavit in that case that the case of the petitioners

will be considered for regular promotion by the DFC. In
the counter affidavit in this case, however, the respondénts
have made a refeﬁence to the Ministry of Personnel, Public
Grievances & Pensions, Department' of Personnel & Training
O.M. No. 6/14/86-CS,II dated 12.11.1986. (copy appended t0
Annexure-I to the counter affidavit). The respohdents in
the case before us stated in their reply that the attention
of the applicant was drawn to the afcressid O.M. for regular
appointment. With the above O.M., a reviéed scheme for
holding a Supplementary Special Qualifying Examiﬁation for
regularisation of services of ad-hoc émployees working as
IXCs/Telephone Operators/Hindi Typists etc./Stenographers
Grede 'D* was circulagted and this examination was to be
conduded by the Staff SelectionCommission on 8.3.1987..
Thus, what the .respondents probably want to say is that for
purposes of consideration/regularisation of the applicant
on the post of Stenographer (0G/Grade-III), he was afforded
an opportunity to gppear in the special qualifying examinatior
and in case he suéceeded therein to get regularised. . on
that post. Nothing is avagilable on record to show whether
the applicant had availed of this opportunity or not, and

if he availed of this opportunity, whether he quallif ied or
not. However, in view of our holding as above that if 3
regular vacancy on long term basis was available for being
filled up. on a regular basis before the 1983 Rules came imto
effect énd if -such a vacancy has not already been filled up,
the same should now be filled up in accordamnce with the

provisions of the 1977 Rules, we are of the view that the
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orders passed by the Delhi High Court in CW No. 2445/83

are act of much help in this matter.

9. In-the light of the foregoing discussions, the 0O.A. is

dis'p'osed of in terms of the following directions :-

If a-regula'r vacancy on a lomg term basis was available
for being filled up ©n a regular bas:.s before ‘the 1983 |
G aad W-be nd nned~ & qruw
Rules came into effect} the same should now be fi led
up in accordamce with the provisions of the 1977 Rules
by holding a compet i;cive test limited t‘<.> IDCs of
® ' the Directorate of Organisation and Management Services
possessing the qualif ications specified in column 8
Of the 1977 Rules within a period of three momths from
the date of receipt of 5 copy of this order. The
applicé'nt as also other IDCs who were eligible under
the 1977 Rules and were working as IDCs prior to coming
into effect of the 1983 Rules, will be eligible to sit
ir; the afoqcesaid competitive test. Aopoi_ntment of the
applicant to the post of Stenographer Grade~III as
® / above shall be regulated by the results of the above/
test. Till the results of the test are announced, the
applicant shall—be allowed to continue on the post as
at present. If he does not succeed, he can be’

reverted.

10. On the facts and in the circumstances of the case, we

leave the:parties to bear their own costs,

N,
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