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J U D G M E NT

Hon'ble Shri P. C. Jain, Ivlember (a) :

In this application under Section 19 of the Administr

ative Tribunals Act, 1985, the applicant is aggrieved by

the rejection of his request for regular is at ion of his

appointment to the post of Stenographer Grade-Ill in the

office of Directorate of Organisation and Management Services

(Income Tax), New Delhi. He has prayed for quashing the

memorandum dated 5,4.1984 (Annexure P-8) by vAiich his

representation for regular is at ion was rejected, and directirg

the respondents to treat him as regularly appointed from the

day he started working on the post of Stenographer Grade-Ill

and consequential benefits of seniority etc. He has prayed

for quashirg' the orders of reversion from the post of

Stenographer Grade~III. However, no such orders have been

placed on file nor it has been shown that any such orders

have been passed. .

2. By an order passed by a Bench of this Tribunal on

20.11.1986, status quo as on that date was ordered to be

maintained. We were informed that in pursuance of the above
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interim order the applicant has continued to work on the
\

post of stenographer Grade-Ill.

3. The respondents have contested the O.A» by filirg a

reply, to vvhich a rejoinder has also been filed by the

applicant. Vi/e have perused the material on record and also

heard the learned counsel for the parties. The applicant

was appointed as a Lower Uivision C ler k in the office of the

Director, Directorate of Organisation and Management Services

(Inccroe Tax) New Delhi, The Directorate of Organisation and

Ivlanagement Services (Group C and Group D) Recruitment Rules,

1977 (hereinafter to be referred as the 1977 Rules) were

notified under the proviso to Article 309 of the Constitution

vide notification dated 21.1.1977. The post of Stenographer

(Ordinary Grade) , as per these rules, was to be filled up

by selection and the educational and other qualifications

prescribed were as below

"(i) Matriculation or equivalent qualification;

(ii) A speed of 100 words per minute in
shorthand and 40 words per minute in
typewriting provided that to the extent
candidates possessing a speed of lOO words
per minute in shorthand are not available,
Candidates possessirg a speed of 80 words
per minute in shorthand may be considered."

K^ethod of recruitment prescribed was by a selection through

a conpetitive, test limited to serving Lower Division Clerks

of the Directorate of Organisation a nd Management Services

possessirg the above qualific atlons ,'.f ailing which by direct

recruitment. The applicant appeared in the test held on

18.12.1982 but failed. There is no'̂ dispute betvjeen the

parties on this. The applicant took the second test held

on 11.1.1983, and according to him, he succeeded in the

same, but the respondents have categorically stated in their

reply that he failsd in the second test also. The 1977 rules
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were amended by the Directorate of Organisation and

Management Services (Group 'C and Group 'D') Recruitment

(Amendment) Rules, 1983 (for short\he 1983 Rules) issued

under proviso to Article 309 of the Constitution. By .this

^endment three changes were brought in^in regard to the

po^t of Stenogr^her (Ordinary Grade). Firstly, in regard

to the age limit of 18-25 years in the 1977 Rules, it was

provided in the 1983 Rules that the age limit was relaxable

for Government servants upto 35 years in accordance with

the instructions and orders issued by the Central Goverrmant.

The second change was that the nacie of the post, e.g.,

Stenographer (Ofdinary Grade) was changed to Stenographer "

Grade-Ill. The third chaf^e was that the method' of

recruitment prescribed by the 1983 Rules was "by direct

recruitnentEven though the applicant is said to have

failed in both" the qualifying tests held before the Rules

were amended in July, 1983, the applicant by office order
dated 23.8.1983

No. 124 of 1983/(Annexure P-2) was promoted to officiate

until further orders as Steno (OG) on a purely ad-hoc basis

and it was stated that the ad-hoc prcmotion would not confer

any right on him for Regular promotion in the grade nor the

services rendered on ad-hoc basis by him would be counted

for the purpose of seniority in the grade or eligibility

for promotion to the next higher grade. It was also stated

that he was liable to be reverted to the grade of LOG

at any time without as signify any reason thereof or in the

' event the Surplus Cell or the Staff Select ion Commission

making available a suitable candidate to the directorate

as per the recruitment rules, and that no claim for

regular is at ion of his appointment shall be considered for

any reason whatsoever. The applicant assumed the charge of

post of Stenographer (Ordinary Grade) in pursuance of the
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above orders and v\han his various representations for

regular is at ion were rejected, apprehending his reversion

he filed this O.A-

4-, The main contention of the applicant is that as the

test Was held in January, 1983, it has to be assumed that

a post of Stenographer (CG) was available onvthat date and

that post was required to be filled in accordance with the

provisions of the 1977 Rules, as the 1983 Rules could not

be applicable for filling up that post as the latter Rules

came into effect after that date in July, 1983. His

contention, therefore, is that as he has passed in the second

test he was eligible,for regular appointment on the post of

Stenographer (OG) and it was only a-mistake that his

promotion to the aforesaid post was stated to be ad-hoc.

The respondents in their reply have stated that the applicant

was promoted on a purely ad-hoc basis as some litigation was

going on in the Delhi High Court and the post could not be

kept vacant for administrative reasons but in accordance with

the orders issued^ his ad-hoc promotion no right-whatso

ever has accrued to the applicant as he has failed in the

test held in January, 1983. The contention of the applicant

would have been correct if the applicant had passed in the

limited departmental qualifying examination, /^art from

making an averment that he had passed in the second test

held in January, 1983, he has not been able to show that

his contention in this respect is factually correct. The

respondents have categorically denied that the applicant had

p.assed even in the second test, and in his rejoinder the

applicant has failed to effectively rebut the cprrtention of

the respondents on this point. As such, it is clear that the

•
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applicant cannot claim any benefit under the 19.77 Rules as

he had failed not once but twice in the test prescribed

under those rules,

5, Another contention of the applicant is that the action

of the respondents in not regularising his appointment as

Stenographer (CX3) is discriminatory and violetive of Articles

14 and l6 of the Constitution irvasmuch as in at least tv;o

cases of Sliri Lai Chand Bahl and Kumari Sweeti Syai the

department had regularised the appointments after comir^

into . force of the amended Rules of 1983, but from a

date prior to coaiing into force of these Rules, In support
a statemeot

of this contention's Annexure P-18 has been placed on

record. According to this statement, Shri Lai Ghand Bahl,

Stenographer Grade-III was appointed as such on ad-hoc basis

on 10,11.1981 and he was regularised on 3.12.1983 w.e.f.

16.6.1982, Kumari Sweeti Syal is shown in the above

statement to have been appointed as Ste'nographer Grade-III

on ad-hoc basis on 20.6.1984 and regularised on 12.9.1985

w.e.f. December, 1982, The respondents in their reply

have controverted the above contention and have stated that

the Central Board of Direct Taxes decided to regularise

the services of Shri Lai Chand Bahl, Stenogr^her (OG)

w,e,f. 16,8,1982, i.e., the date oniihich regular vacancy

was available in the Directorate; that Shri Bahl was

officiating as Stenographer (CG) w. e,f« 27,7,1981 in a

leave vacancy and was allowed to continue on ad-hoc basis

w.e.f, 10,11.1981 till further orders. It. is also stated

that he had passed the prescribed test on l9.S.i980 and

was regularised on l6,6.l982 as a regular vacancy was

available on that date. In respecct of Kumari Sweeti Syal
/

the respondents have stated that she was earlier workirg
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in the Economic /icJrainistr at ion Ref orms Commission (for short

E4^G) and she was appointed as Stenographer Grade-Ill as

direct recruit in the Qirectorate on 20.6.1984. It is

further stated that specific cleararce was obtained from the

Surplus Cell vide their letter, dated 30.8.1985 as the E/EC

Was Vsfound up on 30.6.1984 and the staff workirg under them

was declared surplus. It is further stated that her

appointment was regularised on the basis of clearance

received from the Government of India j Ministry of

Personnel, Administrative Reforms, Public Grievances and

Pereion w. e.f. 4.9.1985. They have denied that seniority

to I<iimaxi Sweeti Syal was given from the date of her initial

appointment in the EiSB-C. The above contentions of the

respondents have been denied by the applicant in his

rejoinder. But we do not see any reason to disbelieve the

reply of the respondents on this point. It is clear from

the reply of the respondents that Shri Bahl was regularised

against a regular vacancy w.e.f. l6.6,i982-, i.e.^ prior to

the 1983 Rules, when such^ a regular vacancy became available.

Further, he is said to have passed the prescribed test on

19.8.1980. This fact has not been rebutted by the applicant

by placing any material on record to the contrary. As the

applicant had not passed the prescribed test before the

amended rules came into effect, he cannot be said to be

equally placed with Shri Bahl. Similarly, Kumari Sweeti

is said to have been appointed as a direct recruit after

1983 Rules had ccme into effect and in vjhich the method of

recruitment prescribed was by direct recruitment, and as

she is Said to have been given seniority not from an earlier

date of appointment in the E/flC but from the date of her

appointment in the D.0!® , she is also not equally placed with

ou, -
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the applicant. In this view of the matter, the applicant

has not been able to substantiate his plea of discrimination.

6. Another contention raised by the applicarrt is that •

it has not been the case of the department that'the applicant
not

had not passed the test, and having been so, he would^have

beenpromoted in August, 1983. Vie have already referred to

above that the respondents in their reply have stated that

the applicant was promoted on a purely ad-hoc and temporary

basis as sane litigation was pendir^ in the Delhi High Court

and as administratively it \Nas found essential to make

ad-hoc arrangement. In vievi/ of this, it cannot be held that

the applicant was promoted as he had, passed the prescribed

test.

7. Still another contention of the applicant is that in

any case, if the applicant had not passed the test, evidently

the requirement of passing the test had been relaxed and

that is vhy he had been promoted in August, 1983,. and

non-passing of the test could not now be the ground for not

taking the promotion of the applicant made in August, 1983

as regular. In view of the material placed on record and

v\hich has already been adverted to above as also in the

absence of any order which might show that the applicant

had been promoted on ad-hoc basis in August, 1983 in

relaxation of the rules, it is not possible to accept this
\

contention of the applicant. Moreover, Rule 6 of the

1977 Rules, ivhich, according to the applicant are applicable

to him, and which is on the subject of power to relax,

cannot give any benefit even of deemed relaxation to the
I

applicant inasmuch as under these rules the Central

Government has the pov>;er to relax any of the provisions of

these rules v^ith respect to any class or category of persons.
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by making an order and for reasons to be recorded in writirg

(emphasis supplied). The relaxation contemplated by the

applicant in his own case cannot be said to be belorging

to any class or category of persons. Further, as already

stated, no order was passed by the Central Government after

recording the reasons, in writing for relaxing any of the

provisions of these rules in the case of the applicant.

It is well settled that if in a certain matter rules notified

under proviso to /yrticle 309 of the Constitution exist and

the vires of any such rule/rules has not been challerged,

these have to be acted upon by the conpetent authority as

also enforced in the process of judicial review. In the

case of A. K. Bhatriagar & Ors. vs. Union of India — (l99i)

(l) 3CG 544 a Full Bench of the Supreme Court in para 13

cf the judgment observed as below

"13. On more than one occasions this Court has
indicated to the Union and the State Governments
that once they frame rules, their action in
respect of matters covered by the rules should
be regulated by the rules. The rules framed
in exercise of powers conferred under the '
proviso to /article 309 of the Constitution are
solemn rules having bindirg effect. Aitirg in
a manner corrtrary to the rules does creat problem .
and dislocation. Very often Government themselves
get trapped on account of their own mistakes, or
actions in excess of what is provided in the rules.
We take serious view of these, lapses and hope and
trust that the Government both at the Centre and
in the States would take note of this position and
refrain from acting in a manner not contemplated
by their own rules. There shall be no order as
toe osts."

8. The last contention of the applicant is that even if

the applicant had failed in the test, at the most the. post

filled up by the applicant in ^August, 1983 became liable to

be re-filled according to the criteria which was existing

prior to ccxning into force of the 1983 Rules and accordirqly,

Qjuj
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the Government became liable to hold a fresh test and fill

the post accordirgly. This contention of the applicant would

have some force if it is established that there, was a regular

vacancy on a long term basis which could not be filled up

in accordance with the 1977 Rules prior to comirg into effect

of the 1983 Rules. Mq do not find any material on record to

reach a definite conclusion on the availability of such a

vacancy. If, hovA/ever , such a vacancy was available prior to

coming into effect of the l983 Rules and viiich has not beeji

filled in accordance with the rules, either under 1977 Rules

of the 1983 Rules so far, the respondents should fill the sarre

now in accordance with the provisions of 1977 Rules by holding

a limited competitive test in v/hich the applicant would also

be entitled to sit. In this connection it is necessary to

refer to the order dated 2.2.1984 passed by a Division

Bench of the Delhi High Court inC.W. No. 2445/83, a

copy of which has been placed- on record by the

respondents as Annexure-2 to their reply. It appears

therefrom that the petitioner in that case was promoted

in an ad-hoc capacity to the post of Stenographer (CG) in

the QOA'6 and the respondents in their counter affidavit in

that case had stated that the petitioners who vjere promoted

in ad-hoc capacity will be continued at, present and will be

considered in accordance with the new Rules of 1983 for

purpose of regular pranotion by the DPG constituted for

purposes of consideration of candidatures in accordance with

the 1983 R-ules, In view of the above, their lordships of

the Delhi High Court h&ld that nothing survived in the

petition' and the same was dismissed. As the 1983 fiules

did not provide for any promotion to the post of Stenographer ,

(OG) , re~designated as Stenographer Grade-Ill, it is not
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clear as to how the respondents stated in the counter

affidavit in that case that the case of the petitioners

will be considered for regular promotion by the OPC. In

the counter affidavit in this case, however ^ the respondents

have made a reference to the Ministry of Personnel, Public

Grievances & Pensions, Department of Personnel & Training

O.I'/i. No. 6/14/86-CS. II dated 12.11.1986 (copy appended to

Annexure-I to the counter affidavit). The respondents in

the case before us stated in their reply that the attention

of the applicant was drawn to the aforesaid O.M. for regular

appointment. V/ith the above O.M., a revised scheme for

holding a Supplementary Special Qualifyirg Examination for

regular is at ion of services of ad-hoc employees working as

IIXs/Telephone Oper ators/H indi Typists etc ./Stenographers

Grade 'D', v^as circulated and this examination was to be

conducted by the Staff Se lect ion G ommiss ion on 8.3,i987. .

Thus, what the respondents probably want to say is that for

purposes of cons ider at ion/regular isat ion of the applicant

on the post of Stenographer (CG/Grade-III) , he was afforded

an opportunity to appear in the special qualifyirg examinatiof

and in case he succeeded therein to get regularised - • ^ on

that post. Nothing is available dn record to show viiether

the applicant had availed of this opportunity or not, and

if he availed of this opportunity, whether he qualified or

not. However, in view of our holding as above that if a

regular vacancy on long term basis was available for being

filled up. on a regular basis before the 1983 Rules came into

effect and if-such a vacancy has not already been filled up,

the Same should novj be filled up in accordaixe with the

provisions of the 1977 Rules, we are of the viev*? that the
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orders passed by the Delhi High Court in CW No, 2445/83

are not of much help in this matter.

9. In the light of the foregoing discussions, the O.A. is

disposed of in terms of the following directions

If a regular vacancy on a long term has,is was available

for being filled up on a regular basis before the 1983

Rules came into effectj the same should now be filled •'

up in accordance with the provisions of the 1977 Rules

by holdirg a competitive test limited to LEX^s of

the Directorate of Organisation. and iVianagement Services

possessing the qual if ic at ions specified in column 8

of the 1977 Rules within a period of three months from

the date of receipt of a copy of this order. The

applicant as also other liDGs who were eligible under

the 1977 Rules and were working as IDCs prior to comirg

into effect of the l983 Rules, will be eligible to sit

in the aforesaid competitive test, /^pointment of the

applicant t'o the post of Stenographer Grade-Ill as
/

^ above shall be regulated by the results of the above

test. Till the results of the test are announced, the

applicant shall be allowed to continue on the post as

at present. If he does not succeed, he can be'

reverted.

10. On the facts and in the circumstances of the case, we

ieavelthe^parties to bear their own costs.

C

( p. C, Jain^) ( T. S. Oberoi )
Member (a) Ivtember (J)


