g;. o gamasre”

CENIRAL MDMINISTRATIVE TRIBUNAL
PRINZIP AL BEMNCGH

PEW REUHI
OuAe MO, 1003/86 . DEIDED ON : 29.7.1992
Harish Chandra Sunsrya . o fAoplicant
-\Versus=
Unien of India & Qrs. ' cac Respendents

GORAY : THE HON'BLE MR. T. S, OBEROI, MEMBER (J)
THE HON'BLE #R. P. C. JaIN, MEMBER (&)

Nene for the Applicant

Shri K. N Re Pillai, Counsel for Respondents

JUDGEKE NT (CRAL)

Hen'ble Nr., P. C. Jain, Member (4) ;=

The applicant was appeinted as Clerk Gradé-l en
prebstien for z peried of ene year under the Central Railway
in pursuance of a cempetitive examinatien cenducted by the
Rallway Service Cemmissien, vide oifer of appaintment dated
1.161983. He reported fer duty en 2l.l.i983. He remained
unauthorisedly absent frem 35.4.1983. He was asked te fepert
fer duty vide letter dated 22.7.1985 aleny with his medical
certificates He went {6 jeln duty in pursuance sf the
abeve letter but was not allowed te joln duty a&s he had
reperted only with a certificate eof fitness witheout
furnishing any certificate of his sickness as claimed by
him during the peried of absercé. It was in this background
that the lmpugned order dated 3,10.1985 was issued by which
on the grsunds of unauthorised absence from 8.4.1983 a;é-
during the peried of prebatien his services were terminated
and the gapplicant was given 14 dayé' wages in
lieu of notice of 14 days in accerdance with the
terms and cenditicns of his appolntment. In this applicatien
under Secticn 19 sf the Administrative Tribunals At, 1885,

the applicant has assailed the aferesaid impugned erder and
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has prayed fer quashing the same and Fer treating him te
be in centinueus service of respemdent Ne.l with all the
benefits ef the pest ef Clerk Grade~I includirg arrears

of salary and allewances.

2. ' The respsndents have contested the O.A by filing

a reply te which ne rejeinder has been filed. Nene is

| present fer the applicant, but as the case is nearly six

years eld, we censider it apprepriate to dispese of the same
en merits. We have accerdingly carefully perused\the
material en record and alse heard the learned ceunsel fer

the respendents.

3. - The main greund taken by the applicant in the C. 4 1is

that his terminatien ef service amounts ts remeval and
previsiens ef Article 311 ef the Censtitutien are attracted.
It is smught to be centended that as ne inquiry was held er

ne eppertunity was oiven to the.applicant te shew cauée,

the 1mpuqned erder of terminatien sf service is Vleatlve of
Article 311 .eof -the Ceonstitutien, The case of the respendents,

en the other hand, Is that the applicant was en prebatien and

after working fer nearly two and a half menths he absente&

S
~himself andZ%e falled te substantiate that he was sick during

© the period ef his abserce, his services were terminated by

giving him 14 days' péy in lieu of 14 days! netice in
accerdance with the terms and conditiens of his sppeintment.

It needs to be stated here that inspite of the fact that the

applicant clazims that he remained under the treatment of

ene Dr, Vishambher Dayal of Shanti Nagar, Lashkar, Gwalier (MP)

*

from 11.4.1983 te 29.4.1985, he has net placed any certificate

~

of any sert frem the *f eresaid dector en recerd te substantiate
Q. :



his contention. In fact apart frem his avermeﬁt there is
nothing en recerd to shew that he remalned gbsent because
he was ill and}getthg treatment either frem an autherised
Rsllway decter er frem any privete decter. In view of this,

it has te be held that the applicant femained absent. frem
duty during his peried eof prebatien witheut any valid reasen
and © .- without &any authoerisatien frem cempetent autherity
for such absence. As regards the plea that the terminaticn
of services amounts te removal, it mgy be stated that the
previsiens of Aprticle 311 of the Constitutien are attracted
in the case of a public servant whe 1is appeinted i@ a civil
poust erhe has a right te hold such a2 pest, whether in a
substantive eor in an efficiating capacity. A persen
appeinted cn prebation has no right te held such & pest
unless after the expiry ef the peried of probatien he is
regularly appointed te that pest. Learned ceunsel for the
respondents cited the judgment of ‘4. Coenstitution Bench of
the Supremé Court in the case ef Ranendra Chandra Banexrjee
vs. Unken of Indila & Anr. : AIR 1963 £ 1552. It was held
in that case that a Gevernment servant whe is en prebation
can be discharged during the perisd of prebatien and such
discharge would net ameunt te dismissagl er remeval within
the meaning ef Article 311 (2) ef the Constitution and would
~net attract the pretection of that article, where the
services of a prebatiener are termingted in accerdance with
the rules and net by way ef punishment. It was further held
that a probatiosner has ne right te a pest held by him and’
urder the terms eof his asppeointment he is liable te be discharge
at any time during the perioed ef prebatien subject te the
rules geverning sgch cases. The fespandents have filed

with their reply as Annexure-A a copy of the terms and

“coenditions en which the applicant was appointed on prebatien.
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Para 1.3 ®f the afeéresaid effer of appeimtmert stipulates
that during the peried of prebatien his services were
liable te be terminated by 14 days® netice on either side.
Para l.1 of the communicatien ibid stipulates that he will
initially be app@ibted'@n br@bation fer a peried of ene
year and during the peried eof probati@n/he will be under
training foer a p@ried of six menths which will be inclusive
of three months! theeretical tralnimy and three menths!
practical training. If a perssn is not available fer
training durlng the perioed of probatien witheut any velid
reasen, the onus of esfablishing rests en him that his
abserce during that peried was en valid gresunds and with
the permissisn of the cempetent autherity. In eur view, it
is a simple case ef the applicant nét attending to his
training during his peried ef prebatien. 0Un the facts and
in the circumstances ef thlis case, it cannet be held that

the lmpugned erder has been passed as a measure of punishment.

4 . In the light of the feregeing discussien, we see ne®
merit in this C. 4 which is accerdingly dismissed leaving

the parties to bear their ewn cests.

( Bo C. Jain ) . ( T. S. Cberoi )
Member {A) ' Member (J)



