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0. A. ^,0. 1003/86 • DS^IDED ON : 29»7.1992

Harish Chandra Suasrya - Applicant

-Versus-

Uni©n ®f India & Ors. ,,, Respendents

GOR^ J IH-EHOK'BLE JvR. T. S, OBEROI, m'iBER (J)

THE HON'BLE iv'R. p. G. JaIN, MBiBER (a)

N®ne f©r the /fjpiicant

Shri K. N# R* Piliai, Geunsel for Respondents

J U D G M E N T (ORAL)

H©n'ble A-ir, P. C, Jain, Member (a)

The appiicsnt was app©inted as Clerk Grade-I ®n

prebatis'n f ©r a peri©d ®f ©ne year uraer the Central Railway

in pursuance ©f a competitive examination conducted by the

Railway Service G@mraissi©n, vide offer of appointment dated

1.181983, He reported f ©r duty ©n 21.1.1983. He remained

unautherisedly absent frern 3,4.1983. He was asked t© repert

f©r duty vide letter dated 22.7.1985 along with his medical

certificate. He went to j sin duty in pursuance ®f the

ab©ve letter but was not allewed t® jain duty as he had

reported only with a certificate ©f fitness without

furnishing any certificate ©f his sickness as claimed by

him duria^ the period ®f absence. It was in this background

' that the impugned order dated 9.10.1985 was issued by '.-^hich

©n the greunds ©f unauthorised absence from 8.4.1983

during the period af ptsbatisn his services terrninated

and the applicant was given 14 days' wages in

lieu ©f notice of 14 days in accsrdance v;ith the

tarms and co ndit ions of h is appointme nt« In this appi ic at ien

under Section 19 @f the Administrative Tribunals A: t, 1985,

the applicant has assailed the afsresaid impugned ©rder and
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has prayed f»r quashirg the same and f4r treating him te

be in c.®ntinu©us service iS>f respandent Ne.l with all the

benefits ef the past ®f Clerk Grade-I including arrears

@f Salary and allowances,

2, ' The respsndents have contested the 0. A. by filing

a reply t® vAiich no rej ©inder has been filed, tone is

present f©r the applicant, but as the case is nearly six

years ©Id, we consider it apprepriate t® dispsse ®f the same

©n merits. We have acc®rdingly carefully perused the

material an record and als® heard the learned counsel f*r

the respendents.

3. • The main ground taken by the applicant in the O.A. is

that his terniinati®n ef service amounts t© removal and

pr«visiens ef Article 3ii ®f the Genstitutien are attracted.
I

It is sought t© be centendad that as n® inquiry was held •r

n© eppertunity was given to the applicant t® shew cause,

the inpugned @rder #f terminatien sf service is violative ef

;!\rticle 311 .®f-the Genstitutisn. The case ©f the respsndents,

®n the ©ther hand, is that the applicant was ©n probation and

after working f®r nearly tw© and a half menths he absented

himself an failed t® substantiate that he was sick durir^

the period ©f his absence, his services were terminated by

giving him 14 days' pay in lieu of 14 days* netice in

acc®rdance with the terms and conditions of his appointment.

It needs to be stated here that inspite ©f the fact that the

applicant claims that he remained under the treatment , of

®ne Dr. Visharabher Dayal ®f Shanti Nagar, Lashkar, Gwaliar (MP)

frcro 11*4,1983 t® 29«4»i985, he has n«t placed any certificate

©f any sert frem the afsresaid dector »n recerd t« substantiate
\ ,



his contention. In fact apart frstn his averment there is

nothing an recerd to show that he remained absent because

he was ill and^getting treatment either fr®m an authsrised
Railway doctor ®r fr®m any private dcct®r. In view of this,

it has t© be held th^t the applicant remained absent fram

duty durirg his peri«d of prabatis-n without any valid reason

and without any author is at ifsn frcm c®rapetent authority

for such absence. As regards the plea that the termination

©f services amounts to removal, it triey be stated that the

pr®visions of Article 311 ®f the C©nstitut i©n are attracted

in the case of a public servant wh© is app0irited t© a civil

post »riie has a right t© hold such a p©st, whether in a
substantive ©r in an ©fficisting capacity. A perssn

appointed an prabatisn has no right to held such a post

unless after the expiry ©f the period sf probation he is

regularly appointed to that pest« Learned csunsel for the

resp®ndents cited the judgment of a. C ©nst itution Be nch of

•the Supreme Court in the case ©f Ranendra Chandra Banerjee

vs. Uni©n of India Anr. : AIR 1963 3Z 1552* It was held

in that case that a G®vera"aent servant wh© is ©n prsbation

can be discharged during the peri®d ©f. pr®bati®n and such

discharge vwuld n®t amount t© dismissal ©r remeval within

the meaning ®f Article 3ii (2) @f the Constitution and v^ciuld

n®t attract the protection of that Article, where the

services ©f a probationer are terminated in accordance with

the rules and n©t by way ©f punishment. It was further held

that a probationer has n© right to a post held by him and

under the terms ©f his app©intment he is liable t® be discharge

at any time during the period ®f probation subject t© the

rules gsverning such cases. Jhe respendents have filed

with their reply as Annexure~A a copy sf the terms and

c<i>nditions »n which the applicant was appointed ©n prebatien,
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Para i«3 «f the'af ©res a id, ®ffer of appeifitment sstipuiates

that during the period ©f prs'bati®n his services were

liable t® be terminated by 14 days® nstice ©n either side.

Para 1,1 ©f the cosriimniccitisn ibid stipulates that he will

initially be appointed '©a probation f@r a perisid @f sne

year and during the peri©d ©f probati@n he will be under

training for a period ®f six tn®nths which will be inclusive

of three months' theoretical training and three ffj@nths'

practical training. If a pers®n is not available f@r

training duris^ the period of probation v;ith@ut. any valid

reas©n, the onus ©f establishing rests ®h hifn that his

abssfpe during that peri®d Vi?as ©n valid grsunds and v^ith

the permission «>f the competent authority. In sur view, it

is a sioiple case ©f the applicant n®t attending t© his

training during his perisd ©f pr©bati®n. On the facts and

in the circurastances ©f this case, it cannQt be held that

the inpugned ©rder has been passed as a measure ®f punishment.

4. In the light ®f the f®reg@ing discussions we see n®

merit in this 0. A» which is accsrdingly dismissed leaving

the parties t© bear their @wn c®sts.

( P. c/jain ) ^ ( T. S. Oberei )
Member (A) Member (J)


