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In the Central Administrativs Tribunal
Principal B8anch, New Delhi

Regn, No,1., 0A-598/86 Dated: 13.12,1991
1. Dr. Gopal Krishan cess Applicaht
Sachd av
Versus .

Union of India through esee Hespondents
Secy,, Ministry of
Health & F,W, & Ors,

2, 0A-2159/90

DI’. Nil‘mal Kumal‘ de e Applicant
Varsus
Union of India through eees HMaspondents

SeCy,., Ministry of

_Health & F,W. & Anr,

For the appligcant in ssee llOnNneg

1 above

For the applicant in eess Shri 5,C. Gupta with Shri

2 above Inderjit Sharma, Counsel

For respondents in 1 esese Shri m,L, Verma, Counsel
above

For the Intervener in veee Shri Inderjit Sharma, Counsel
1 abovs ‘ '

. : \r
For respondent No,1 in{uwd.... Smt, Raj Kumari Chapra,Counssl
2 above

For respondent No,2 in eese ohri M,L, Verma, Counssl
2 asbove

CORAM: Hon'ble Mr, P.K. Kartha, Vice-Chairman (Judl,)
Hon'ble Mr, B8.N., Dhoundiysl, Administrative Member,

1, Whether Reoorters of local papers may be allouad to

see theé judgement? 94~
2, To be refarred to the Raporter or not? M

(Judgement of the Bench deliverad by Hon'ble
Mr, P.K. Kartha, dlce-Chalrman)

The aoplicants in both of these applications are
working in the G.3, FantQHospital, In March, 1986, the

Union Public Service Commission (UPSC) issued an advertisement
O
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~ for recruitment of one &Ssistanp Professor of Gastro-
entarology, Ministry of Health & Family Welf are (Deptt.
of Health), Spebialist Grade II of thé Central Health
Seruice, Group 'A', Both of them were candidates for
the said post, While Or, Sachdev was not interviewed
by the U.P.S.Cs, Or, Nirmal Kumar was not only interviewed
but was also selected for the szid post, 0Or, Nirmal Kumar
has been working in the said post on ad hoc basis éince
May, 1985, On 17.11,1986, an interim order was passead
in 0A-958/86 to tha effsct that the rasults of the UPSC
intgrview hsld in June, 1986 should not be daclared and
no aﬁpointmgnts be made on-the basis of the szid intervieuw,
On‘18.12,199ﬁ, an interim order was passed in 0A-2659/90
directing the respondents that Or. Nirmal Kumar shall
net be reverted from the post he wuas hélding on ad hoc
basise He is thus continuing to hold the nost of Assistant
Profassor in Gastroenterology in G.B8., Pant Hospital,
2. We have gone through the records of the case and
haﬁe heard the leérned counsel for the parﬁies. The

*
learned counsel for both parties relied uoon the czse law
in support of their raspective contentions and we have
&uly considered them, The applicant in 0A-998/86 had not

attended the“hsarings since 4,1,19¢0 , Ouring ths hearing,

¥ Coees clted by the learned counsel for the respondents:

1987 (2) ATLT {(SC) 1; 1986 (1) ATR 22; 1989 (9) ATC 286;
1988 (8) aTC 853: 1991 (1) ATLT (SC) 14; AIR 1990 SC 5353
AIR 1983 s.C, 1014, :

Cases cited by ths learned counsel for the applicant in
On=2659/90%

aIR 1988 (2) s.C, 1048,
AN
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we have been informed by Shri S.C. Gupta, learned
counsel appsaring for Dr, Nirmal Kumar, that the
applicant has alraeady become Associate Professor in

& in some other speciality °—
the sams Hospital/and that might be the rseason for
his non-appEaranca;
3. Or, Sachdsv has prayed in His application
(0A-998/86) that any interview conducted by the UPRSC
in pu-suance of the advertisement dated 22,3,1986,
ignoring him, be set aside and its results be not
declared, and that the UPSC be directed to Hold the
intervisu afresh, including him and make its recommend a=
tions on merits and till then the post bé not filled up,
Dr, Nirmal Kumar, applicant in OA-2659/90 has prayed
that the QPSC be directed to declare the result of
interview held on 17.5,1986, that respondent Neo,1 (Union
of India).be directed to appoint him on regular basis in
Case as per merit secured by him in ths list of successful
candidates, he bscomes due éor such appointment and that a
declaration be issued to the ef fect that he is entitled
to be regqularised on the post in quastiqn which he had
been holding on ad hoc baslis since 7.5, 1586,
4. The contention of Or, Sachdev is that ha Fulfilled

the requisite qualifications but he was not given a call

lstter for the said interview, whereas a fsw others,

X~
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jncluding Dr. Nirmal Kumar, UBPE'Calle for the intervisw
though they did not possess the reguisite experieﬁée in
the concerned speciélity.‘ On .24,11,1989, Or, Nirmal

- o in D8-9598/86 °
- Kumar filed MP-2633 of 1989 for being implsaded as 5 party/
and Fo} vacatiaon of the stay order passed by the Tribunal,
He ués allowed to intervene in the procesdings, On
14,12, 1890, he, housver, filed 0A-2659/90 sesking the
reliefs mentioned iﬁ paTa, 4 hereinabova,
5, The contention of Dr, Nirmal Kumar in 0A=-2659/90
is that he possassed the rsquisite qualifications and that
he should bas abﬁainted to ths post in @ estion on regular
basis in case as per merit securaed by hiam in the list &
sucgessful candidates intervisved by the UPSC he became
due for appoiniment as such,
6. The U.P.5,C, and Dr, Nirmal Kumar, intervener
in DA-998/86, have filed additional affidavits, pursuant
to the order of the Tribunal dated 11,1.19%0, whereby they
vers given opportunity to de so as the material on record
was considered to be insufficisnt to come to a oroper
conclusion on the respective contsntions, Accordingly,
they have also fiied addifional af fidavits,
Te . The qualiFicatiéns and experience prescribsd for
the post in quasfiom were ths following:-

MQUALIFICATIONS:  ESSENTIAL

(i) A recognised medical gqualification included
in the First ot the Second Schedule or Part I1I

oy~
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of the Third Schedule (Othsr than Licentiate
qualifications) to the Indian Medical Council
Act, 1956, Holders of educational qualifica-
tions included in Part II of the Third Schedule
should also fulfil the conditions stipulated in
sub-section (3) of Section 13 of the INC Act,
18586, .

(ii) Post Graduate degree cualifications in the

y 2ars? special
aining in a Deptt, (Qualifications grantad in UK shall be
Gastroenterologyht;ecognised medical qualifications only when

A

(iii)

speciality of Gastroenterolagy i.e, DM
(Gastroenterology ), MO/MRCP .in Medicine with/

granted on or bsefore 11,11.78). '

At least thres years teaching experisnce as
Registrar/Tutor/Demonstrator/Sr, NResident/
Lecturer in the concernead speciality after
the requisite post graduate qualifications,

NOTE:After 31st May, 1977 for all tsaching apooint- -

NOTE:I

NOTE:II

ments to posts higher than tutor in Higher
specialities that is Gastroenterology, the
candidates must possess post-graduate degree
qualifications in the speciality concerned, -
that is, D.M./M.Ch, aftar M.D,/M, 5. or other
equivalent qualification as may be aporoved
by the Council from time to time, The
existing alternative gualifications, that is,
M.D./M. S, or an eguivalent qualification with
tuo years special treining .in a recognised
training centre in the soeciality concerned
shall cease to be sufficient qualifications
For appointment to aforesald tszaching paosts
from that dats,

Provided that the recuirements of possessing a
post-graduate degree cualificaticn in the
concernad higher speciality shall not be
applicable for higher appointment in the cass
of existing teachars holding regular teaching
posts where anoointmsnt was initially made on
the basis of tuo years special training in the
speclality aftsr the requisite M.D./M.S.

(The qualifications are relaxable at Commission's
discretion in case of candidates otherwiss well
qualified),

(The quzlifications regarding experience are
relaxable in the casse of candidates belonging
to Schedulad Castes),"

8. Or, Sachdav had the following gqualifications on ths

dlosing date, i.e., 21,4,1986 stipulated in the advertisement

L.
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£4 (i) <= ©nly ™D, MRCP, Diplomate of National
‘Board of Examination,

EQ (iii} « Mo experisnce after OM (Candidate
Wwas not possessing DM Degreea).

Four years' axperience after MO,
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The UsP, 5 C, have stated in their additional

Dr., Sachdeva

af fidavit filed on 12,3,19%0 that L~ was lacking

EQ(ii) as well as EQ(iii) and, therefore, was nat

eligible for the post and was not called for the

intervieu,
the fact that for a perd od of ons yesar,
July, 1984 to 30th Juns, 1985, he

without obtaining permission from

They have also stated

remained in U.K,

that he had concezlad

i.e.y from 1st

A

Delhi University/G, 8,

Pant Hospital while hs claimed that hs worksd as Senior

Resident during that pericd,
Medical Superintsndent, G.A.
10,

for interview on the closing

The gualifications of

1

(3
s

Fall No
Eﬂ(i)
EQ(ii)

cQ{iii)

Roll No,2

E0 (i)

EQ(ii)
£0(iii)

!

Roll No,4

£0 (1)

£q(ii)
£q(iii)

Pant Hospital,

Or, Deepak Kumar Bhasin

MBBS
DM (Gastroentesrology)

2 years' experienceg af ter
p

S years' experience after

Dr, Nirmal Kumar

MBBS

DM (Gastroenterology)

17 year's experience after

6 yzars' experience af ter

Dr, Premashish Kar

MB8S
DM

4 years' axperience af ter

7 years! experience after

Q-

date are as unders-

DM
MD,

oM
Ma,

oM
MD,

This fact was revealed by

the five. candidates callsd.
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Roll No,5 Or, Yogash Kumar Chawlg

£G (i) MBBS
EQ(ii) DM (Gastroentarology )
E0{iii) 3 years' experience af ter OM,

7 years' experience af ter MD,

Roll No.7  Or, Satish Kumar Jain

£Q (i) MBB S

EQ(ii) DM (Gastroentarology)

EQ(iii) - 7 years' expsrience af ter OM,

10 years' experience af ter MD,
11, In the call létter,sent by thé UsP.5.C. to
Dr, Nir%al Kumér on 22,5,1986, it uas speci?iéd that,
"This invitation is subject to your production of
documentary nroof from a competent.authorié} tﬁat
af ter completing your m.d. you have at least 5 yearé‘
experience With 2 years' special training in a 'depart-
: /
ment of Gasﬁroenterology an or befors the closing date
i,e, 21,4,1986 failing which you will Botlbe intervieued
and no T. A, will be paid to you,"
12, The learnad counsel for Dr, Nirmal Kumar stated
that the reqguisite documentary proof was produced and he
was interviegued by the‘U.P.S.C.
13. The gualifications prescribed for the post in question
S
‘ware post-graduate degyea in the speciality mfxSoedr, i,8.,

D,M, (Gastroenterology), M.0,/M R,C.P. in Medicine with

two years' special training in department of Gast,, with

O
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at lsast three years! teaching experience as Registrar/
Tuteor/Demonstrator/Sr, Resident/Lecturer in ths concerned
speciality after the requisite postgraduate qualification,
14, defore a person can do his D.M, in Gastroenterology,
it is necassafy that he shquld be a graduate in medicine
(MB8BS) and thereafter, he should have done his-M.D, in
Medicine (Postgfaduate degree qualification).,  Since the
advertised post was for Assistant Profeésor of Gastroentero-
logy, the requisite qualification also consisted of M.0.
in Medicine (Postgraduate Qualification) with two ysars'
special trzining in department of Gasteroenterology as
well as at least three years® teaching experience as
Registrar/Tutor/Demonstratof/Sr.Resident/Lecturar in the
concsrned spaciality after the requisite postgraduate
nualification, /In other words, a total of five years'
sxperience in the speciality of Gastroentsrolagy after
M.D; in Medicine becomes thes requisite gualification

for the said post or three years' experience in the
concerned speciality after D.M, in Gastroenteroclogy.

15, Dr. Nirmal, Kumer has stated in his feply affidavit
that af ter completing his MeDs in Medicine iﬁ 1879, he
worked in the spsciality of Sastrosnterology in the

Jepartment of Gastroentsrology, G'.B, Pant Hospital as

the Sr, Resident from 27,9,197% to 6.5,1985 (five ysars

_ then &
seven months)jfrom/onuards he has been uerking as
N
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Assistant Professor of Gastroenteroclogy on ad hoc
basis. Therefore, he not only had more than the
raquisite qualification but alsoc had, in addition,

his D.M, in Gastroenterology;

16, The UsP.S5,0, have stated in their additional

af fidavit that Diplomate of the Nationgl Board of

Examination (MNAMS) cannot be squated to D.M. in the

concerned subject, Rather, Diplomate of the Naticenal
Apard of the Examinatioen {(MNAMS) with 1 year's research
experience is squivalent to first postgraduate degree,
that is, , M.D. or M.5, D.M, is a super-spaqiality
greaduats degree which is normally obtained after M0,

or M,S. In support of this contention, they have

- produced photocopy of ‘ai: booklet publishad by the

Medical Council of India, according to which, the
qualification of M, A,M.S./M.N.A.Me S when granted on
or after 1.6,1976 granted by National Board of
Examinations, New Delhi, aFterAdua examination and

af ter fulfilling one year's research experience, is

" to be treated at par with M,D./M,S. avarded by Indian

Universities,

17, It is cleér from the judgement of the Supreme

Court in Government of Andhra Pradassh Vs, Murali Babu

Rao, 1988 5.C.C.{(L&S) 610 =hat the D.M, degree is
Q—~
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obtainsed after the postgraduate:qualiFiCation of M.2,/
Me S» and that DM, Degree is sgcond postgraduation in

a super-speciality,

18,  In our opinion, Dr, Nirmal Kumar was fully
gualified for the post in question and Dr. Sachdev did
not DOSSESS thé @ssential qualifications and he was
rightly not called for the intervieuw,

.19, Relying on O0.M, No,36012/6/88-Est, (SCT) dated
25,4,1989 iesued by the Departmant of Personnsl and
Training on the ban on deréservation in diract recruit-
ment to vacancies under the Government, the U,P.S.C., has
contended that no general candidate can be recruited against
the advertisement issued by them and no S.C. candidates
uafe-available who %ulfilled_the essential qualifications
in the instant case., As such, the recruitment process

is required to be treated as Infructuous, The aforesaid
D.M.‘is not applicable to‘the facts and circumstances of
the instant case, A reading of the 0.M, clearly indicat98'
that it applies to dersservation in more than ones vacancy,
It is a well raorganised principle that thers cannot be
hundread per‘oant resarvation and that a single vacancy
should not be reserved (vide Arati Ray Choudhury.vs.“
Union of India, 1974 S.C.C. (L&s) 73). In the advertise-
mant, it was stipﬁlated that "the post is initially reserved
for Scheduled Castes candidates failing which, to bhe

treatsd as unressrved,®
o
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the caonspectus of the facts and circumstances,

the applications are dispossd of with the follewing

orders and directions?-

(i)

(ii)

(iii)

Ue hold that Dr.xNirmal Kumar, the aoplicant
in DAR=-2659 of 1930 Ful%illed the requisite
gualifications for éppointment to the post
of Assistant Professor of Gastroenterclogy
advertised by the U.P.S.C. and that Or,
Gopal Krishan Sachdev, applicent in 0A-398 of
1986 did not fulfil the samé. Or., Sachdav
is not,ltherefore, iegélly entitled toicall
in questicn the interviews held by the
UePeS3.Cey or the rasults of such intervieuw,
We, thersfore, dismiss DA-?QS/EG as baing

. Qe
devoid of any merit, The interim order passed
on 17.17.86, is hereby vacated, %
We hold thgt the 0.M, dated 23,4,1989
issued by the Department of Personnel &
Training is not applicable to the facts and
circumstgnces of the instant case, 1t is
not legally permissible to raserve a
single vacancy in favour of Scheduled
Cagte/Soheduled Tribe persons,
e direct that respondent Neo,2 (U.P.S.C, )
shall déclare the result of the intarvieu

held on 17,5.1986 and communicate the

o~
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same to respondent Mo, 14 (tﬁe Union of
India),

(iv) Respondent Mo,1 {(the Union GF‘India) shall
appoint Or, Nirmal Kumar, applicant in
0A=2659/90, on reqgular basis to the post
of Assistant Professor of Gastroenterology
in Case as per merit sscured by him‘in the
list of successful candidates who wsrs
intervieuved by ths U.P.S.Coy, he has been
found Fit for appointment as such, In
that =2vent; Dr, Nirmal Kumar uouid also be
sntitled to he regularisad on the said post
which he had been holdinngH ad Qgg.basis

b
since 7,5,1985, The interim order passad on
18.12,90 in 0A-2659/30 is hershy made absolute,
(v) The rescondanus are dirscted to comnlv with
the above direcltions within a period of tuo

months from the date of communicétion of

this order, There Wwill be no order as to

costs,
21, Let a copy of this order be placed in both the
case files,
@ Ao - 'Av _ LIZ 9/
(3.N, Dhoundiyal) szt (P.X. Kst

ddministrative Member _ , Vlca-Chd1rman(3udl )



