
- -* In the Central Administrative Tribunal
Principal Bench, New Dslhi

Ragn, No.l, 0A-.998/86

1, Dr. Gopal Krishan
Sachd 3\/

1/ er su s

Dated? 13.12.1991

Applicant

Union of India through •••, Respondents
Secy., i^inistry of
Health & F.U. & Ors.

2, OA-2159/90

Dr. Nirmal Kumar .... Applicant

ar su s

.... RespondentsUnion of India through
Sscy. , riini stry of '
Health & F,'J. & Anr.

For the applicant in
1 ab ov e

For the applicant in
2 aboue

.... None

.... Shri S. C. Gupta uith Shri
Indsrjit Sharma, Counsel

For respondents in 1 • qkt.,' m i wShri n. L, Uerma, Counsel

Shri Inderjit Sharma, Counsel

For respondent No.l inJai^A,.,.. Smt. Raj Kumari Chopra»Couns8l
2 above

For respondent No. 2 in .... Shri M.L. Uerma, Counsel
2 ab ov B

CO^^; Hon'ble Mr, P.K, Kar,tha» Vice-Chairman (3udl,)
Hon'ble Plr. 8. M. Dhoundiyal, A'dministrativ e Member,

1, Uhether Reporters of local papers may be allouad to
see the judgement?

2. To be rafarred to the Raporter or not?^>M<>

(Dudgement of the Bench delivsrad by Hon»ble
P'lr. P,K. Kartha, Wice-Chairman)

The aoplicants in both of these app^cations are

uorking in the G.a. Pant" Hospital.- In Harch, 1986, the

Union Public Service Commission (UPSC) issued an advertisement
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for recruitment of one Assistant Profsssor of Gastro-

enterology, riinistry of Health & Family Walfare (Deptt,

of Health), Specialist Grade II of the Central Health

Service, Group 'A', Both of them uere candidates for

the said post, Uhila Or, Sachdev uas not interuieued

by -tha U.P.S.C,, Qr, Nirnal Kumar uas not only intarvieued

but ulas also selected far the said post. Dr. Nirmal Kumar

has been uorking in the said post on hoc basis since

May, 1985, On 17,11.1986, an interim order uas passed

in 0A-99B/85 to the effect that the results of the UP5C

interview held in June, 1986 should not be declared and

no a0pointmBnts be made on the basis of tha said interview.

On' 18, 12, 1990, an interim order uas passed in OA-2659/90

directing the respond ants that Dr. f'Oirmal Kumar shall

not be reverted from the post he uas holding on ad hoc

basis. He is thus continuing to hold the nost of Assistant

Professor in G'astroen terology in G.9, Pant Hospital,

2, Ue have gone through the records of the case and

have heard the learned counsel for the parties. The

*

learned counsel for both parties relied uoon the case law

in support of their respective contentions and uie ha^e

duly considered them. The applicant in OA-998/86 had not

attended thehearing s since "4^,1,1900 , During the hearing.

* Cases cited by the learned' counsel for the respondents;
1987 (2) ATLT (3C) 1; 1985 (l ) ATO 22; 1989 (9 ) ATC 286;
1988 (8j ATC 853; 1991 (I) ATLT (SC) 14; AIR 1990 3C 535?
air 190.3 S.C, 1014.

Cases cited by tha learned counsel for the applicant in
0^6"5~9/9"0"?

AIR 1988 (2) S.C, 1048.
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U0 hr?.us been informed by Shri S.C. Gupta, learned

counsel appearing for Or^ Mirmal Kumar, that the

applicant has already becoms Associate Professor in
•V in some other speciality

the same Hospital£and that might'be the reason for

his non-appearance,

3, Or, Sachdsv/ has prayed in his application

(OA-998/86) that any interview conducted by the LiPSC

in pursuance of the advertisement dated 22, 3. 1986,

ignoring him, be set aside and its results be not

declared, and that the UPSC be directed to hold the

interview afresh, including him and make its recommenda

tions on merits and till then the post be not filled u p«

Dr. Nirmal Kumar, applicant in OA-2659/90 has prayed

that the UPSC be directed to declare the result of

intei-uiew held on 17. 5, 1 906, that respondant No, 1 (Union

of India).be directed to appoint him on regular basis in

Case as per merit secured, by him in the list of successful

Candidates, he becomes due for such appointment and that a

declaration be issued to the effect that he is entitled

to be regularised on the post in question which ha had

been holding on ad hoc basis since 7,5, 1986.

4, The contention of Dr, Sachdev is that he fulfilled

the requisite qualifications but he was not given a call

letter for the said interview, whereas a few others,

4.,,
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including Dr. Nirmal Kumar, uara called for the interuisu

though they did not possess the requisite experience in

the concarnsd speciality. On -24, 11, 1989, Or. Nirmal
cvd. in DA-998/86

Kumar filsd i^lP-2633 of 1969 for being impleaded as a

and for vacatian of the stay order passed by the Tribunal,

He Was alloued to intervene in the proceedings. On

14, 1 2, 1990, he, however, filed OA-2639/90 seeking the

raliefe mentioned in para, 3 her einabov e,

5, The contention of Dr. Nirmal Kumar in DA-2659/90

is that he possessed the requisite qualifications and that

he should be appointed to the post in qj estxon on regular

basis in case as per merit secured by hi.-n in the list rf

successful Candidates interviewed by the UPSC he became

due for appointment as such,

6, The U»P,S<C, and Dr. Nirmal Kumar, intervaner

in DA-99B/SS, have filed additional affidavits, pursuant

to the o^rder of the Tribunal dated 11, 1, 1990, whereby they

Were given opportunity to do so as the material on record

was considered to be insufficient to come to a oroper

conclusion on the respective contentions. Accordingly,

they have also filed additional affidavits.

7, The qualifications and experience prescribed for

the post in question were the followings-

"qualifications: essential

(i) A recognised medical qualification included
in the First or the Second Schedule or Part II
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(ii)

2 years' special
training in a D^^eptt,
of Gastroenteroloqy

/Jo
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of the Third Schedule
qualifications) to the
Act, 1956, Holdsrs of
tions included in Part
should also fulfil tha
sub-section

1956.

(other than Licentiate.
Indian Medical Council
educational qualifica-
II of the Third Schedule
conditions stipulated in

(3) of Section 13 of the Ii^C Act,

Post Graduate degree cualifications in
speciality of Gastroenteroloqy i.e. DM
(Oastroenterology), TO/P1RCP in fledicine
(Qualifications granted in UK shall be

jecognised medical qualifications only when
granted on or before 11,11.78),

/

(ill) ^t least three years teaching experience as
•R egistrar/Tutor/Oemonstrator/Sr, Rasident/
Lecturer In the concerned speciality after
the requisite ,post graduate qualifications,

NOTEsAfter 31st l^ay, 1977 for all teaching apooint-
ments to posts higher than tutor in Higher
specialities that is Gastroen terol ogy, the
Candidates must possess post-graduate degree
qualifications in the speciality concerned^
that is, 0. ri./n.Ch. a^'ter n.D,/n, s. or other
equivalent qualification as may be approved
by the Council from time to time. The
existing alternative qualifications, that is,
M.D./n. S, or ; an equivalent qualification ui th
tuo years special training in a recognised
training centre in the soeciality concerned
shall cease to be sufficient qualifications
for appointment to aforesaid teaching posts
from that date.

Provided that the recuiremen ts of possessing a
post-graduate degree cualif ic ati on in the
concerned higher speciality shall not be
applicable f or higher appointment in the casa
of existing teachers holding regular teaching
posts uihere apoointment uias initially made on
the basis of two years special training in the
speciality after the requisite M.Oe/PI, S,

NOTE;! (The qualifications are relaxable at Commission's
discretion in case of candidates otherwise uell
qualifi ed).

tha

ui th [_

NOTE;11 (The qualifications regarding experience are
relaxable in the case of candidates belonging
to Scheduled Castes),"

8, Dr. Sachdev/ had the follouing qualifications on the

closing date, i.e., 21,4# 1986 stipulated in the advertisement

-Jl,Q (i•)"'jC .JIB 8S
—

£'d (Ti} - Only TO, MRCP, Diplomate of National
"Board'of Examination,

£Q (iii) - No exoeriance after OH (Candidate
uas not possessing Degree).

Four years' exoerience after TO,
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9. The U,P,S, C, have stated in their additional

Or. Sachdeua
affidavit filed on 12.3, 1990 that /_ • uas lacking

£Q(ii) as well as EC!(iii) and, thsrefore, uas not

eligible for the post and uas not called for the

: interuieu). They have also stated that he had concealed

the f ac.t that for a period of ons year, i.e*, from lat

Duly, 1984 to 30th Dune, 1985, he remained in U.K.

without obtaining permission from Delhi University/G. B,

Pant Hospital while ha claimed that he uorkad as Senior

^ Resident during that period. This fact uas revealed by
riedical Superintendent, G,0, Pant Hosnital.

10, The qualifications of the five. candidates called,

for intervieu on the closing date are as underj-

Roll Mq.1 Dr. Deepak Kumar Bhasin \

Eq(i) mes

EQ(ii) Dfl (Gastroentsrology )

^ £Q(iii) 2 years' experience after DM
5 years' experience after TO,

Roll No. 2 Or, PJirmal Kumar

£Q (i) MBBS

EQ(ii) Ori (Gastrosnterology )

EQ(iii) 1 year's experience after DM

6 years' experience after HQ,

Roll Mo.4 Dr. Premashish Kar

• EQ (i) mas

Eq(ii) Df'l

EQ(iii) 4 years' axperisnce after DFl
7 years' experience after nO,

• «7»«,



Roll No.5 Or, Yogssh Kumar Chawla

(i) MBBS

EQ(ii) Of'l (Gastroenterology )

EQ(iii) 3 /ears' exparisnce after OPI,

7 yaars' sxparience after flD,

Roll No.7 Or, Satish , Kumar Jain

£Q (i) MBBS

£Q(ii) Of) (Gastroentarology)

EQ(iii) 7 years' experience after On,

10 years' experience after' MD.

11, In the call letter,sent by the U.P.S.C. to

Or. Nirmal Kumar on 22.5. 1986, it uas specified that,

"This invitation is subject to your production of

documentary proof from a competent authority that

after completing your f1,0. you hav/e at least 5 years'

experience uith 2 years' special training in a depart-
t

ment of Gastroenterology on or before the closing date

i.e. 21.'i, 1986 failing which you uill not be intervieued

and no T. A, will be paid to you."

12, The learned counsel for Dr. Wirmal Kumar stated

that hha requisite documentary proof uas produced and he

Uas interuieuiad by the U.P.S.C,
r

13, The qualifications prescribed for the post in question

uare post-graduate degree in the speciality , i.e.,

D.PI. (Gastroenterology), R. 0 ./fl. R, C. P, in r-ledicine ui th

two years' special training in department of Gast., uith

.8..,
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at least three years? teaching experience as Registrar/

Tutor/Demonstrator/Sr. Resident/Lecturer in the concerned

SDSciality after the requisite postgraduate qualif icati on»

14, aefore a person can do his D.M, in Gastrosnterology,

it is necessary that he should be a graduate in medicine

(i^BBS) and thereafter, he should haus dona his in

(Medicine (Postgraduate degree qualification). ' Since the

advertised post uias for Assistant Professor of Gastroentero-

logy, the requisite qualification also consisted of P1,0«

in Medicine (Postgraduate Qualification) uith two years'

soecial training in department of' Gasteroenterology as

uell as at least three years' teaching experience as

Registrar/Tutor/D emonstrator/Sr.Resident/Lecturar in the

concerned spaciality after the requisite postgraduate

/

oualification. In other words, a total of five years*

experience in ths speciality of Gastroenterolagy after

rO.D, in Medicine becomes the requisite qualification

for the said post or three years' experience in the

concerned speciality after in Gastroanterology,

15, Or, Nirmal, Kumar has stated in his reply affidavit

that after completing his N.O, in [^ledicine in 1979, he

uorksd in the speciality of Gastroan terology in the

Oeoartment" of Gastroenterology, Gi,3, Pant Hospital as

the Sr, Resident from 27, 9, 1979 to 6,5, 1965 (five years
t h en

seven months);from/pnuards he has been uorking as

Q
• • ^ « f



%

0^

^ 9 _

flssistant Professor of Gastrosnterology on ad hoc

basis. Therefore, ha not only had more than the

requisite qualification but also had, in addition,

his D.il. in Gastrosnterology,

16, The U,P,S,C', have stated in their additional

affidavit that Diplomate of the National Board of

Examination (I^NAPIS) cannot be equated to O.n, in the

concerned subject. Rather, Oiplomate of the National

Board of the Examination (MNAMS) with 1 year's research

experience is equiualent to first postgraduate degree,

that iSjiH.O, or N, S, D, Pi, is a super-spsci ali ty

graduate degree uhich is normally obtained after M.D,

or S, In support of this contention, they have

produced photocopy of 'ai • booklet published by the

Medical Council of India, according to uhich, the

qualification of A, S,/M. N, A, (*!, S uhen granted on

or after 1.6, 1976 granted by National Board of

Examinations, Neu Delhi, after due examination and

after fulfilling one year's research experience, is

to be treated at par uith M,D,/F1,S, awarded ,by Indian

Universities,

17, It is clear from the judgement of the Supreme

Court in Gouernment of Andhra Pradesh 1/s, i^urali Babu

RaO, 1988 S.C.C, (L&s) 610 "hat the degree is
cv—
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obtainsd after the postgraduate qualification of M.D./

S, and that O.ri, Degree is second postgrsduation. in

a supsr-speciality,

18, In our opinion, Or. Nirmal Kumar uas fully

qualified for the post in question and Or, Sachdsv did

not possess the essential qualifications and he uas

rightly not called for the interview,

19. Relying on D, IMo, 36012,/5/e8-.Est. (SCT) dated

25,4,1989 issued by the Departoiant of Personnel and

Training on the ban on d eraserv ati on in diract recruit-

msnt to vacancies under the Government, the U,P.S,C. has

contended that no general Candidate can be recruited against

the advertisement issued by thsm and no S, C, candidates

uer a availabl e who fulfilled the essential qualifications

in the instant case. As such, the recruitment process

is required to be treated as infructuous. The aforesaid

0, rt. is not applicable to the facts and circumstances of

the instant case, A reading of the 0, clearly indicates

that it applies to dsreservation in more than one vacancy.

It is a Well reorganised principle that there cannot he

hundred per cant reservation and that a single vacancy

should not be reserved (vid e Arati Ray Choudhury Vs.

Union of India, 1974 S,C,C,' (L&S) 73), In the advertise-

mantj it uas stipulated that "the post is initially reserved

for Scheduled Castes candidates failing uhich, to be

treated as unreserved,"
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20, In the conspectus of the facts and circumstances,

the applications are disposed of with the follouing

ordars and directionsl-

(i) Ue hold that Dr. Nirmal Kumar, tha applicant

in OA-2659 of 1990 fulfilled the requisite

qualifications for appointment to the post

of Assistant Professor of Gastrosnterology

adusrtised by the U,P,S,C, and that Or,

Gopal Krishan Sachdsv/, applicant in OA-990 of

I 1986 did not fulfil the same. Or, Sachdev

is not, therefore, legally entitled to call

in question the interviews held by the

U,P,S,C,, or the results of such interuieu,

'Jb, therefore, dismiss 0A-998/e5 as being

dav/oid of any merit. The interim order passed
on 17,11, B6, is hereby \yacated.

(ii) Ue hold that the 0, n, dated 25.4,1989

issued by the Oepartmant of Personnel &

Training is not applicable to the facts and

circumstances of the instant case. It is

not legally permissible to reserve a

single v/acancy in favour of Scheduled

Caste/Schedulad Tribe-persons,

(iii) Ue direct that respondent No.2 (U,P,S,C,)

shall declare the result of the intervieuj
<

held on 17,6,1985 and communicate the

..... 12.. ,
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s-^me to respondent No, 1 (the Union of

India).

(iv) Respondent No. 1 (the Union of India) shall

appoint Or, Nirmal Kumar, applicant in

0A-2S59/90, on regular basis to the post

of Assistant Profassor of Gastroentsrology

in Case as per merit secured by him in the

list of successful candidates who uera

intsrv/ieued by the U.P.S.C#, he has been

found fit for appointment as such. In

that eventj Or, iMirmal Kumar uould also be

antitled to be regularised on the said post

which he had been holding on ^ hoc basis

LV

since 7,5, 1985, The interirr) order passed on (;v
18,12,90 in OA-2659/90 is hereby made absolute,

(u) The respondents are directed to comoly '^Jith

the above directions within a period of two

months from the date of communication of

this order. There will be no order as to

costs,

21, Let a copy of this order be placed in both the

case files.

(a,W. Dhoundiyal)
Administrative Member ,

01
I y '̂ 1

(P,K, Karfchsj
Uice- Chairtnan( Judl, )


