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GENIRAI- jC>MINISTRATIVE IBIBONaL
PRItCIPAL BErCH

NEW DELHI

O.A. NO. 982/86 0.83IDED ON ; xf,

Shri K. J. Rao ... ^ispplicant

Vs.

Chief Elect ion Commissioner of

India S< Others ... Respondents

GCaM ; THE HON'BLE Ml. T. S. OBEROI, ^MBER (J)
THE HON'BLE NR. P. C. JaIN, iViEMBER (a)

/pplicant in person

jShri p. H. Ramchandani, Sr. Counsel for
' official respondents

Respondent No,4 in person

J U D G- M E NT

Hon'ble.Shri P. C. Jain, Member (a) :

1

The applicant while.posted as Section Officer in the

Elect ion Commission of India, has filed this application

under Section l9 of the Administrative Tribunals Act, 1985.

He is aggrieved in the matter of fixation of his seniority

inthe cadre of Assistants in the Elect ion Commission vis-a

vis Shri B. N. Chawla, who has been arrayed as respondent

No. 4. The applicant has prayed for the following reliefs:-

"(i) Cancel its fttemorandum No. 206/1/80 dated
21j.5.80 (j^pendix-VIII) ref ixing the
seniority of Assistants adversely affecting
the applicant;

(ii) issue a revised order of Seniority restorir^
the status quo ante prior to the issue of
the Order dated 21.5.80; and

(iii) allow the applicant all the incidental
benefits, if any, as a result of the
restoration of seniority, viz. promotion
to the post of Section Officer by creation
of a supernumerary post w*e;f. 1.4.1980,
the date on which Shri Chawla was promoted
as Section Of f icer."

•V
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2. The case of the applicant ^ that he was appointed as

an Assistant in the Election Gcmmission of India w.e.f.

14.11.1966 on the basis of the results of Assistants' Grade

Examination, 1965 held by the Union Public Service

Gemmission. Later on, w.e.f. 16.1.1967 he was appoirrted

against a permanent vacancy and was placed on probation

for a period of two years w.e.f. 14.11.1966. During the

period of probation, he was deputed for training course

for Assistants (Direct Recruits) conducted by the

Secretariat Training School and passed the examination

held in June, 1968. He was confirmed on the post of

ji^sistant w.e .f. 22.12.1970.

3, Respondent No.4, namely, Shri B. N. Ghawla, had

qualified the Assistants Grade Examination, 1%3 and was

naninated to the Intelligence Bureau (for short 'IB').

He did not join the IB as being a physically handicapped

person he was net in a position to go on transfers from

one place to another and his request for an undertaking

by the IB that he would not be moved out of Delhi, was not
/

accepted. However, vide letter dated 24.10.1968 he was

offered appointment as an Assistant in the Election

Gcramission on tenporary basis. He joined in the Election

Commission on 1.11.1968. Before j oinirg the Election

Commission he gave a written undertaking to the Secretary,

Elect ion Commission of India on 19.9.1968 to the effect

that in the event of his appointment ^as Assistant in the

Election commission, he was agreeable to his seniority

in the grade of Assistant being fixed below all the direct

recruits frcm the Assistants, Grade Examinations, 1962 to

1965 who had already bee-n appointed in the Gemmission's

off ice.
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4. The applicant was shoivn senior to respondent No.4
\

until meraorafKium dated 21.5.1980 by which a seniority list

of Assistants in the Secretariat of the Elect ion Commission

as on 12.5.1980 was circulated. In this impugned list, the

applicant is shown at S. No.23 but respondent No,4 is

shown at S. No. 15, and in the remarks column against

respondent No.. 4, it is stated that he was "Granted

notional seniority." Here it may be menrtiored that after

his appointment in the Elect ion Commission, respondent No.4,

Shri B. N. Chawla, continued to make repr ese ntat ions for

claiming seniority on the basis of l963 Examination but all

these representations v.-ere rejected. It v^/as only in 1980

that the Elect ion Commission decided to assign a notional

seniority to him on the basis of his selection in l963

instead of his actual appointment in 1968. VJhile doing so,

the Commission, however, maintained the 'seniority of S/Shri

Ghanshyain .Kohar and R. K. Bansal who had been confirmed in

1967 before Shri Chawla joined the Cc^mission in l968.

In ether words, Shri Chawla was placed junior to the l964

Candidates, but above those of i96.5 who v^ere yet to be

confirned. It vjas in these circumstances that Shri Chawla

became senior to the applicant by the Commission's order

dated 17.4.1980 which was reflected in the itipugr^d seniority

list of Assistants circulated on 21.5.1,980.

1

5. Vi/e have carefully perused the material on record and

also heard the applicant and respondent No.4 who themselves

presented their case and the learned sr. counsel for official

respondents. ^
I

6. The main contention of the applicant is that when

Shri Chawla, respondent No.4, did not join the IB in

pursuance of the offer given to him by the date fixed.
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the offer of appointment given to him was cancelled. On
1 , • ^

account of this as also on account of the undertaking given

by him before joining the Election Ccwimission to the effect

that in the event of his appointment as Assistant in the

Election Commission he was agreeable to his seniority beir^

fixed in the grade of Assistants below all the direct

recruits frcm the Assistants Grade Examination i962 to

1965 w^io had already been appointed in the Commission's

office, ShriChawla could not be given the seniority above

him. The case of the official respondents, on the other

hand, is that as Shri B. N. Chawla was a physically

handicapped person, the Ministry of Home Affairs requested

the Commission that he might be considered for appointment

against one of the vacancies of Assistants which were then

available in the Commission and ShriChawla was granted

appointment in the Commission. The fact of having taken

a written undertaking from ShriChawla as already referred

to above is not disputed. It is also not disputed that the

earlier representations of ShriChawla were not accepted

by the Commission. However, the whole matter is said to

have been reconsidered on his representation dated. 2l.3.1980
, I

and the facts which haveweighed with the Commission in,

revising their earlier decision are stated to be as below

'•(i) That ShriChawla was a qualified candidate
of 1963 examiriation.

(ii) That it was not correct to hold that Shri
Chawla had lost his right of beir^ appointed as a
direct recruit Assistant by not joining duty in
the Intelligence Bureau to which organisation he
was initially allotted in 1964. In view of the
directives of the Government of India that the
cases of handicapped persons seeking employment
in public services should be viewed with utmost

. sympathy, Shri Chawla* s case was taken up by the
Ministry of Home Affairs for absorption in other •
off ices.

I

• •
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(iii) That the offer of appointment made to
Shri Ghawl a did not contain any stipulation that
he would rank junior to other direct recruit
Assistants who had already joined the Commission.

(iv). That the undertakir^ obtained from Shri
Ghawla had no validity in law and was non est
as it was not contemplated either in the""
recruitment rules of the Election Commission or
in the rules and orders of the Government
regulating the r ecruitment through the Union
Public Service Commission.

/

(v) That as per seniority rules governirg
direct recruits, the persons appointed as a result
of earlier selection would be senior to those
appointed on the result of subsequent selection.
This rule speaks only about selection through
Union Public Service Connmission Examination and
not about the actual offer of appointment. In
view of this Shri Chawla who was selected in 1963
examination should rank senior to those selected
after him in subsequent examinations notwithstanding
the fact that the offer of appointment to him was
delayed for any reason...."

The case of respondent No.4, i.e., Shri B. N. Chav/la, briefly'

stated, is that he is a physically handicapped person; that

he was appointed as a IOC w.e.f. 29*5.1959 in the Government ,

of India Press, Minto Road, New Delhi, in which post he was

declared quasi permanent w.e.f. 1.7.1963; that later on he

did his M.A*, but after his graduation he submitted his

application for appearing in the Assistants Grade Examination,

1963 in v\^ich he was declared successful, but in the meantime

he was appointed as UCC w^-e.f. 14.8.1964 in the Pay and

ji:^;counts Office, Ministry of Food and /^riculture. New Delhi

on the basis of an q^en competitive examination held by the

Chief Pay & Accounts Officer; that the offer to him by the

IB v>/as initially delayed but when it came he requested for

an undertaking that he would not be moved out of Delhi; that

finally on 29.1.1967 the IB offered him an appointment in

New Delhi ard asked him to join by 31.1.1967 with a

categorical understanding that there was no cammitment that
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he would not be transferred outside Delhi; that as his request

for charge of his nomination to some other department was

already pendirg with the Ministry of Home Affairs he. did not

join the IB and the Ministry of Home Affairs informed him

in March, 1967 that sirce he did not j oinothe IB by^

31.1.1967, he had lost his claim to appointment; that he

was given by Shri Roshan Lai, the then Under Secretary

(Admn) , Election Commission, a typed letter for signatures

which he had to sign; and that as per the relevant seniority

rules of appointment in the Election Gonmission, he was

entitled to seniority on the basis of 1963 Examination.

7. General Principles for determination of seniority in

the,Central Services were circulated as Annexure to the

Government of India, Ministry of Home Affairs O.M. No.

9/11/55 RPS dated 22.12.1959. Principles Nos. -3 and 4, .as

extracted below, are relevant for oyr purpose

"3. Subject to the provisions of para 4 below,
permanent officers of each grade shall be ranked
senior to persons who are officiatirg in that .
grade.

4. Direct Recruits. Notwithstanding v •
the provisions of par a'3 above, the relative
seniority of all direct recruits shall be
determined by the order of merit in which,they are
selected for such appointments, on the reccmmen-
dations of the UPSG or other selecting A>thority,
persons ^appointed as a result of an earlier
selection being senior to those appointed as a
result of a subsequent selection.

Provided that where persons recruited
initially on a temporary basis are confirmed
subsequently in an order different from the order
of merit indicated at the time of their appointment,
seniority shall follow the order of confirmation
and not the original order of merit."

As the applicant was appointed on the basis of the results

of Assistants Grade Examination, 1965 and respondent No.4

was appointed on the basis of the results of similar

Examination of 1963, first part of general principle No.4
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and the proviso to that general principle are not relevant.

Thus, the position is that on the basis of the above

principle of senior ity, r espondent No. 4 shall be senior

to the applicant. However, the matter does not erxJ here.

The applicant has drawn our attention to the provisions of

Government of India, Ministry of Home 'Affairs (department of

Personnel and Administrative Reforms) memorandum No. 9/23/

7i-Estt (D) dated 6.6.1978 (Annexure-IV to the rejoinder

to the reply of official respondents). It is stated therein

that it has come to the notice of the Government that in

certain cases, the candidates recommended by them for

^pointment take long time to.join and there have also been

cases where offers of appointment were revived by the

departments after they had been cancelled and inspite of the

lorg delay in j oining the candidates wer^ allowed the

benefit of seniority on the basis of their initial

selection* After consultation with the UPSC on the

question whether in such cases it would not, be desirable

to depress the seniority of the candidates, the decision of

the Government to follow the procedure as below was
f

conveyed

"(i) in the offers of appoirrtmerTt issued by ' ,
different Ministries/Qepartments , it should be
clearly indicated that the offer would lapse if
the candidates did not join within a specified
period not exceeding two or three months.

(ii) If, however, within the period stipulated,
a request is received fran the candidates for
extension of time, it may be considered by the
Ministries/Departmenrts and if they are satisfied,
an extension for a limited, period may be granted
but the total period granted including the
extension during v\hich the offer of appointment
will be kept open, should not exceed a period of
nine months. The candidates who join within the
above period of nine months will have their
seniority fixed under the seniority rules ajeplie able
to the Service/post concerned to vvhich they are
appointed, without any depression of seniority.
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(iii) If, even after the extension(s) if any
granted by the Ministries/Departments, a
candidate does not join within the stipulated
time (v\iiich shall not exceed a period of nine
months), the order of appointment should lapse.

(iv) An offer of appointment which has lapsed,
should not ordinarily be revived later, except
in exceptional circumstances and on grounds of
pulbic interest. The Ccmmission should in all
cases be consulted before such offers are
revived.

(v) In a Case where after the lapsing of the
offer, the, order is revived in consultation with
the Union Public Service Commission as mentioned
in sub-para (iv) above, the seniority of the
Candidates concerned would be fixed below those
who have already joined the posts coixerned,
within the prescribed period of nine months; and
if the cafxiidate joins before the candidates of
the next selection examination j oin, he should
be placed below all others of his batch. If,
however, the candidate joins after some or all
the Candidates of th^ next selection examination.
have joined he should be ;

(a) in Cases of selection through interview,
placed at the bottcm of all the candidates
of the next batch.

(b) in the case of examination, allotted to the '
next years batch and placed at the bottom."

Sub-paras {iv) and (v) of the above decision are relevant

for our purpose. The contention of the applicant is that

the offer of appointment in IB made to respondent No.4

had lapsed and as s;3ch, firstly, it could not be revived for

purposes of his appointment in the Elect ion Commission

without consulting the UP3C, and secondly, the seniority

of respondent No,4 could be fixed only below those who had

already joined,the post concerned.

8, In support of his contention that the offer of appointmeni
been

in IB made to respondent No«4 had/_lapsed/cancelled, the

^plicant has stror^ly r elied on two documents. One is

the extract from counter affidavit filed by r espoi^dent No,4

in the High Court of Delhi in Civil Writ Petition No, 275

of 1975 \flrfnich has been filed as Annexure-I (page 68 of the

paperbook —rejoinder to the counter affidavit of official
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respondents). A perusal of the .same shows that respondent

No.4 himself referred to cancellation of his appointment

order in March, 1967. The second document is a^D.O. letter

No. 6/2/74-GS(l) dated 15.2.1974 frcwi the Minister,

Department of Personnel, Cabinet Secretariat, Government

of India (ccpy at fippendix-Vll to the Oa) . For proper

appreciation, vje consider it appropriate to reproduce the

above letter as below

"Qear Shri Tulikherjee,

Please refer to your letter, dated the
12th December, 1973, regarding the seniority of
Shri B. N. Gha'wla, Assistant in the Election
Commission.

I have again looked into the case of Shri
Ghawla. The facts of the case are as follows

The I96e ,Assistants' Grade Examination
was held for recruitment of Assistants in the
IFS(B), Railway Board, Central Secxetriat Service
and some attached offices like Election
Commission, Department of Tourism, Department of
Parliamentary Affairs, I.B. etc. The Ministries/
Departments/Offices had reported vacancies
available fpr recruitment of Assistants in that
year to the Union Public Service Commission.
The nominations of the qualified candidates were
made by the Commission keeping in view the merit
ranking/preferences of the candidates and
availability of vacancies. ShriChawla was
nominated to the I.B. by the UPSC; on the basis
of his rank and preference. He was not covered
for nomination to the Railway Board or CSS for
which he had given higher preference. -

The I.B. beif^ a sensitive organisation,
takes some time to verify the character and
antecedents of candidates ncrainated to them
before offering appointmenrts. Vl/hile they were
in the process of verification of character and
antecedents of Shri Ghawla, he informed them of
the fact that he was suffering from Poliomylities
and of his inability to travel by buses because
of physical disability. The I.B. therefore,
took the question of his re-nomination.to^any other
Service/Department in the Government. This,
however, was not possible and the I.B. was
requested that on ccmpassionate grounds, they
might appoint Shri Chawla at their Headquarters
in New Delhi, Shri Chawla did not j oin but
wanted an assurance that his appointment did not
entail transfer out of Delhi at a later stage.

. (V .
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He was informed by the IB that such a
guarantee about his pcsting at Delhi could
not be given. He was asked to j oin duty
by 31st January, 1967', failing vihich the
offer would stard cancelled. Shri Chawla
did not join the I.B. by 31.1.1967 and
accordirgly the offer of appointment made to
him was c ancelled. ?/ith this, Shri Chawla
forfeited his claim for appointment as
Assistant on the results of the Assistants'
Grade Examination, l963.

The Assistants' Grade Examination is held
annually and vacancies remainirg, unf illed in any
year are reported for being filled on the basis
of subsequent examinations. Assistants* Grade
Examinations were held by the UP3^ during the
years 1964 and 1965 and vacancies left unfilled
on the basis of the 1963 Examination were filled
through those examinations. Though Shri Chawla
had forfeited his claim for appointment as an
Assistant on the basis of the results of 1963
Examination, in the context of the general policy
of the Government in regard to the placement of
physically handle apped persons, it was decided,
as a special case and in relaxation the existirg
rules, to nominate Shri Chawla against one of the
vacancies v^ich were reported by the Election
Commission for being filled on the basis of the
results of l968 examinations. Shri Chawla
joined the Election Ccmmission on 1.11.1968.
Before that 2 Assistants who had joined that
office on the basis of l964 Examinations had
already been confirmed. Four more persons had
also joined that office on the results of the
1964 and 1965 Examinations. Shri Chawla who
joined in November, 1968, was eligible for
c onf irmat ion only after he satisf actor ily
completed the period of probation of, two years
from the date of his appointment in the Election
Commission. As stated earlier, his appointment
in the Election Commission was made on ad-hoc
basis in relaxation of the existing rules. He
had no claim for seniority as if he had been
appointed on the basis of the results of i963
Assistants' Grade Examination, because by
refusing to accept the offer of appointment
made to him by the I.B. he had forfeited his
claim for appointment as as Assistant on the
results of that Examination. Therefore, there
was nothirg wrong in having placed him below
all the candidates vAio had already joined the
Elect ion Commission. Having secured an
appointment, Shri Chawla cannot now agitate
for a higher seniority against the undertaking
given by him at the time of appointment. If he
was not satisfied with the seniority position
rightly offered to him at thei time of
appointment, he should Imot have joined the
appointment in which event he would have lost
all claims for appointment as an Assistant.

In the circumstances, I hope you will
agree that there is no case for re-openir^
question of his seniority."
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This letter also shows, that as Shri Chawla did not join

the I.B. by 31,1.1967., offer of app&intment made to him was

cancelled. Thus, it is clear that in terms of the

instructions referred to earlier , r espondent No.4 could

not have been given the seniority on the basis of i963

Examination, There is nothing on r ecord to show that the

UPSG was consulted before the offer was made to respondent
\

No.4 for appointment in the Election Ccmmission. Further,

as per sub-para (i) of para 1 .of the gener al pr inc iples for

determination of seniority in the Central Services annexed

to memorandum dated 22.12.1959, already referred to above,

the Elect ion Commission was required to consult the Ministry

of Hone fairs who were to consult the UPSG in individual

cases where principles different than the general principles

laid down were proposed to be followed. On this ground also

the Elect ion Commission was not competent to revise the

seniority ofjEspondent No.4.without consulting the

Department of Personnel and Trainir^ which took the place of

Ministry of Home ^fairs in service matters and to whom

this subject was allocated under the Allocation of Business

Rules, No such reference to the Home Ministry is stated

or shown to have been made before revising the seniority of

respondent No,4 by the Elect ion Gommiss ion in 1980, i.e.,

after a period of r^arly 12 years from the date of

appointment, Another fact which needs to be mentioned is

that the Ministry of Home Affairs in their letter dated

8-8-1968 on the basis of which the Elect ion Commission

proceeded to absorb respondent No,4 in the Election

Cofljnission clearly stated that he was to be considered

for appointment against one cf the vacancies of Assistants

intiniated by the Election Conmission to the UPSG for the

Assistants' Grade Examination, 1968, On this ground also
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it Can, therefore, be stated that Shri Chawla was not

allocated by the Ministry of Home Affairs against a vacancy

of 1963 Examination in the Election Commission.

/ • ^

9. It is not in dispute that an undertaking was asked for

from and given by Shri Ghawla that in the event of his

appointment to the Elect ion Commission he was ,agree able

to his seniority in the grade of Assistants being fixed

fcelow all the direct recruits from the Assistants Grade

Examinations, 1962 to 1965, who had already been appointed

in the Commission's office. This was given by him on

19.9.1968 and a copy of the same is available at page 102

of the paperbook, A reference in this connection had also,

been made by the Election Commission to the Aunistry of

Home Affairs and in their reply dated 10.10.1968, the

Ministry of Hcme Affairs had confirmed -- ; the Election

Commission's presumption that Shri Chawla will rank junior

to direct recruits already ^pointed in the Commission from

earlier Examinations. A copy of this letter is available

at page 70 of the paperbook. Shri Chawla has tried to

resile from the above undertaking in his counter affidavit

.to the O.A* primarily on the ground that under the

circumstances he had no other choice and that he was forced

to give such an undertaking. However, he has not placed

on record any document to show that immediately after his

appointment in the Elect ion Commission he had wr itten either

to the Home Ministry or to any other competent authority that

he was forced to give such an undertaking. Even otherwise,

he already being in the employment of the Government of

India cannot be said to have been without a j ob with a view

to securing employment and givirg this undertakirg for that

purpose. In a way, he can be said to be estopped from

O, .
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agitating this issue. Moreover, it needs to be stated that

all his representations in the matter of seniority on the

basis of 1963 Examinations had been rejected prior to his-

representation made in l980. In the office order dated

1.11.1971 (copy at page 23 of the paperbook) by lAhich the \

inter-se seniority of 21 Assistants directly recruited to
was. issued

the post of Assistant in the Elect ion Gommissior]^ applicant's

name was shown at S. No, 18 and that of respondent No.4 below

him at S, No. 20. -The respondents have not disputed that

till this seniority was revised in May, 1980, the applicant

was treated as senior to respondent No. 4. The contention

Qf the respondents in support of their action to revise

the seniority of respordent No. 4 in i980 does not bring out

any new facts which were not in existence v\iien his

representations before 1980 were rejected at all, levels.
• /•

10. Another material fact which needs to be mentioned is

that v\hile the stand of the off ic ial r espondents is that

respondent No, 4 was entitled under the rules to seniority

§n the basis of 1963 Examination; , yet in the order v\^iich

the , Elect ion Commission passed in pursuance of the

representation made by him in 1980, this priixiple was not
two

followed fully inasmuch .'as^persons appointed to the Election

Ganmission on the post of Assistant on the basis of 1964

Examination, i.e., subsequent to i963 Examination in which
I

respondent. No.4 was declared successful, were still retained

as senior to respondent No,4, Thus, the Election Commission

neither stuck to the position v<ihich had' -V- been taken

until 1979 nor did it follow the rule which is said to have

been followed by it. The averment in the counter affida"feit

is that two Candidates appointed in the Gommission on the

basis of 1964 Examination had already been confirmed before

CL.-
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respondent No. 4. was appointed in the Commission. This
/

contention, in our view, cannot be accepted to be as a

legally valid basis for incomplete implementation of their
/

stand otherwise. The relevant rules of seniority, as

already extracted above, have no relevance to the fact of

confirmation in such a case»

11. Before partir^ with this case a reference may be made to

the preliminary objection taken by the respondents that the

is barred by limitation inasmuch as the impugned

seniority list issued in May, 1980 but the O.A-.was
filed in 1986. This point was considered by a Bench of

this Tribunal in the order dated 12.1.1987 and the delay was

condoned.

12. In the light of the foregoirg discussion, this O.A. is

allowed interms of the directions that the applicant as also

those in the Elect ion Commission v/ho had joined as Assistants

in the Election Commission as direct recruits on the basis

of the Assistants' Grade Examinations, 1963, 1964, and

1965 shfell be treated as senior to Shri B. N. Chawla,

respondent No.4, wh'o j oined as Assistant in the Election

Commission in 1968. They shall also be entitled to

re-fixation of their seniority in pursuance of the above

direction* However., in the matter of consequential relief,

the applicant alone v\hd had approached the Tribunal shall be

allowed the same only for a period of three years prior to

the date of filing of this O.A*. No costs.

( P. c. Jain | i ( t. s. oberoi )
MEMBER (a) ' , /vE/®ER (J)


