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CORAM : THE HON'BLE MR, P, C, JAIN, MEMBER (A)

THE HON*BLE MR. J. P. SHARMA, MEMBER (3)

None for either party

- JUDGMENT

Hont!ble Mr. P. C.JJain, Member (A) ==

In this application under Section 19 of the Administrative

Tribunals Act, 1985, the applicant who was a member ef the

Central Secretariat Service and retired from %he'post of

Deputy Director (Admn.), All India Radio, on 30.9.1984 en
attaining the age of superannuation, is aggrieved by effice
memerandum dated 20.,5.1985 by which the President of India
disagreeing with fﬁe'findings of the inquiry efficer,
tentatively -decided to impess a cut ef 20% in the monthiy
pension admissible to the appliéanf for a pe:iod'of three
years and giué to the applicant an opportunity to make
rehresentation, if any, within fifteen days from the date of
receipt of the office memerandum. He has prayed for that =
(1) the pending proceedings envisaging imposition of the
penalty of a cut of 20% in the monthly pension of the
applicant be quashed; (2) gratuity, commutation.value and
salary fet the monthlof_Sepfemher, 1984 be directed to be
paid with interest at the rate of 18% frem 1.10.1984 todate
of payment; and (3) that the cgsﬁs»of the procéedings.and
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other consequentia1 Benefité which the Tribumal deems fit and
proper, be also allowed, = As an int;rim measure, he has
-prayed for the main reliefs aé aforesaid, By an order passsd
on 9.12.1986 the respondents were directed to pay to the
‘applicant the entire gratuity after adjusfment of the
Government dues, if any, and thé amount was to.be paid within

a period of one menth from that date, These orders about
though belatedly

payment of gratuity were- complied with/as is clear frem the
statement eof the learned counsel for the applicaﬁt as on the

ordsrsheet dated 5.3.,1987,

2, Briefly stated; the relevant facts are that by office
memorandum dated 30.7,1984, an inquiry under Ruls 14 of the
€.C.S. (C.C.A.) Rules, 1965 uas initiated against the
applicant in respect of the,fallouinglfour articles eof

charge =’

\ WARTICLE=I

That the sa2id Shri Marks N. Elias, while
functioning as Deputy Directer (Admn,) in
Publications -Division during the period from
1981-84 committed irregularities in appeintment
of Technical Assistants on adhec basis with a
view to appeinting his sen, Shri Anil Marcue
as Technical Assistant, . :

By his above act, Shri Elias exhibited
lack of integrity thereby contravening the
provisions of rule 3(1) (i) of CCS (Conduct)

Rules, 1964,
I

ARTICLE~11
That during the aforesaid period and while
functioning in the aferesaid effice, the said
Shri marks N, Elias processed the cass
regarding selection and appeintment of his sen
as Technical Assistant in DPD, He also dealt
with the cise regarding writ petition filed by
six departmental candidates, including his son,
While dealing with- these cases he did net
disclose his relstionship with Shri Anil Marcus.
Not only this, he did not obtain the prioer
approval of the Ministry for the selection of
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his son for the pest of Technical
Assistant as per the instructions
contained in Ministry of 12B u.o,
No. A-12026/10/73Admn.I1 dt. 20.12.73.

The above acts of Shri Elias were
‘unbecoming of @ Gevernment servant and .
violative ef the provisions of rule 3(1)
(iii) of the CES (Conduct) Rules, 1964,

ARTICLE «I11

That during the aferesaid. period and
while functioning in the aforesaid office,
the said Shri Marks N, Elias exhibited:
lack of devotion to duty in as much as he
unauthorisedly filed a Counter-affidavit in
the High Court of Delhi in reply to the
Writ Petition No. 2475 of 1983 on bshalf
eof the Respondsnts without consulting the
Ministry of 1&B, the UPSC and the Ministry
of Law as required under the instructions
on the subjsct,

- By his above acts, Shri Elias exhibited
lack of devotion to duty thersby contravening
the provisions of ruls 3(1) (ii) of the CCS
(Conduct) Rules, 1964, '

ARTICLE =1V

That during the aforesaid period and
while functioning in_the aforssaid office
the said Shri Marks N, Elias exhibitad
lack of devotion to duty in as much as he
did not handls the classified documents
carefully which resulted in the leakage
of information causing embarrassment to the
Government, '

By his abave act, Shri £lias contravened

the provisions of rule 3(1) (ii) of CCS

(Conduct) Rules, 1964, |
An inquiry officer was appointed vide order dated 18,8,1984
and aftér holding the inquiry he éubmittad his report dated
22.9.1984 in which he came ta the,cohclusion that none of the
charges levellasd against the épplicant wvas provgd. Houwsver,
by impugned office memorandum dated 20.5.1985, the disciplinary
authority (thé President) after examining the facts and
circumstances of the case as also the inquiry report in the
iight of the evidence on record came to the conclusion that
it uasAhot possible ts agres ﬁith the findings-of the inquiry
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officer as éxplained in the note at Annexure-I fo the
" aferesaid office'mamorandum and, therefors, tentatively-
decided to impose a cut of 20% in the monthly pension
gdmissiﬁle to the applicant for a period of threse years'and
the applicant was given an opportunity to make representation
within fiftesn dayé of receipt-of the office memorandum.
Tﬁe applicant made his raéresentation dated 10.6,1985
(Annaxure=I1 to the OA)f The grievance of the applicant in
this OA was that no action or decision has besn takan by the
disciplinary aufhority sven tﬁough a period of more than
16 months had elapsed sinc;j;ubmitted his detailed reply
to the show cause notice in respect of which he alse sent
reminders, The re:pondenfs in their repiy‘Stated<that the
- representation:: of the applicant uvas féferred to the UPSC for
their advice and that the advice of the Commission'had been
received and a final decision is liksly to bé taken shertly,
The counter reply by the respondents which includes the above
- statement u;s'filed on 4,3.1987., The case came on daiiy-board
and was callsd for hearing on 9.7.1992. None appeared for
either pérty on that date, On the next date, i.es., 1357.1992,
it was adjourned on the request of the learned counssel for
the appliﬁant. On 29.7.1992, lsarned counsel for the
_ applicant submitted that he had no oral submissions to make
and that the case may be decidéd'on,the'basis of the material
available on record. Learned counsel for the respondents
was not availabla on that date. Thqrefore; the case was
.adjéurned to 30.7.1992. The case'ués again called on 3.8,1992
but none appeared for either side, Therefara, the DA was.
reserved for orders, However, on 16,10.1992 it was listed for
suo motu direction as the cass required elucidétion/arguments

and it was directed to be listed en 27.11.1992 for final:
e '




hearing before anether Bench. On 27.,11.1992, lszarned co&nsel
for the applicant appeared and again submitted that he dzd not
uzsh to make any eral submxssxons but none appeared for the
respondents., It finally came up on 4.12.1992 before us,
Learned counsel for the aﬁpliant had already submitted that‘
he did not wish te make any oral submissions and as such he
did not appear on this date and none abpeared for the

respondents also, The DA uas, therefore, ressrved for orders,

3. The ababe’information.in regard to the progress of the
case has besn indicated with a view to highlighting that
neither party either placed oﬁvrecord the final erder which
may have been passed by the disciplinary authority (the
President)'or any other action taken in the matter after the
pleadings in this case were aomplate in Mmarch, 1987, In visw
of thé oral statement made by the learned counsel for the
applicant that he had no submissions to make and in the absence
of any representation on behalf of the rqsﬁondents, on date

ve do not know anything about the developments in.this‘case
after March, 1987, UWe are inclined to presume that the
discipliﬁary authority must have passed the final order in

the disciplinary proc;edings initiated against the applicant
while in service ana which wvere continued even after his retir-
ement, and that the applicant was either satisfied with the ‘
final orders so passad or was pot interested to persuse the
matter further. In this background we may new briefly deal
with ths contentlons raised by the applicant in this OA on

the impugned show cause notice dated 20,5,1985,

4. Tﬁé first gfound taken by the applicanF is that thes
proposed penalty of impesing 20% cut in his monthly pension
is illsgal as no such penalty is mentioned in Ruls 11 ef
€Ls (cca) Rules.A This contention should not hold us any

lenger in vieu of Rule 9 of the CCS (Pension) Rules, 1972
Qo
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according to phich tﬁe President has the pouer of withholding
or uithdrauing/? pension or par£ thereqf. vhether permanently |
or for a‘specified pefiod, if, in any departmental or judicial
proceedings, the pensioner is found guilty of grave misconduct
or negligenba_during the period of his service inéluding
service rendered upon ra-éﬁéloyment after retirement squect
to the conditions laid down #n that Rule. This rule also

~ Provides fhat the departmental proceedings instituted whila
~the Government servant was in seryiba, shall, after thi final
rntiremént of thé Government servant, bs deemed to be
procesdings under this ruié and shall be continued and
cencluded by the aﬁthority>bf3mhich they wers commenced in

the same manner as the Govetnment>servant'continued in service.
In the case beforé 05 the President being the disciplinary
authority, the disciplinary proeceedings against the abpliﬁéﬁt
were initiated by éfder and in the name of the President and
the impugned show cause notice issued after the retirement

of the applicant has alse been issued by order and in the
name of the Presidént. Hence, the contentiqn of the applicant
.that no specific orders have been made by the Presidenp
directing continuation of the said proceedings under Ruls 9

of the CCS (Pension) Rulss, 1972, cannet be upheld,

5. Another ground taken by the’applicant is that the
proceedings are infected by malgfida,.malice or oblique

| motives and are outcome of colourable exercise of powsr,
This coﬁtentian also cannot be uphéld as thefapplicant'has
not made any person a party by name against whom he alleges
malafide ner any particulars of such a malafide have besn
statod."Anothet ground is that there has béan inordinate

delay in finalisation of preceedings and this vitiates the

Qe
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procesdings. Undoubfﬁdly, thgre has. been delay inasmuch as
the show cause notice was issued in May, 1985 and the
applicant had also madse his representation in June; 1985
O'itsalf but- till march, 1987 neo éinal orders appear to havs
bsen issued, The delay though régretable; Eannot make the
preceedings themselves as illsgal, If either party had
placed before us the position of the final order, we could
‘have considered granting appropriate relief in tarms.of
interest etc, on delayed paymeét, if any, to compensate the
applicant for this delay but unfortunétely, as already stated
aboue, in the absence of any informatzon about the final
order frem either side we are constralned from making any
further obsarvatlon in this regard, In their counter reply
the respondents have since statedlthétAthéJséla;y>oflthe

applicant feor the‘mohth of September, 1984 was being relsased,

6o Anothar ground taken by the applicant is that under the
relevant rulas, gratuxty, commutation valua of pension and
also salary for the last. menth of service become due
immedxataly on retlrement unless uithheld by lagally valld '
orders which could not ba passed uithout giving him a reasons~.:
able opportunity to shou cause. It is not in dispute that:
the gratuity has since been p;id to the applicani in pursuance
of the directions glven by the Tribunal, as already stated
abéva. Further, it is also not in dispute that fhe'ptovisional
,paqsion was sanctioned to the applicant, Rule 69 of CcES |
;(Pehéioﬁ)lﬂules,l1972 provides that in}respect of a

- Government servant againet whom action is initiated. in

accofdance with Rule 9, provisional pension equal to the

. . maximum pension which would have been admissible on the basis

of qualifying service upto the date of retirement of the
Government servant will be-sanbtioned. However, no gratuity

Qo




shqll be.paid until the conclusion of the departmental
procesedings and issue of fiﬁal orders théfnon. As the
impugned netice nnly'indicat;d a tentative deciSion.ta
impose & cut in the monthly pension, the Tribunal directed
‘payment of the full-gratuity and which has been paid to
hime Thus, there is no. illegality in fhe action initiated
by the respondents as no o:der vas paésed a@against the applicant
affactiﬁg his retirément benefits without giviné him aﬁ
opportunity te show cause and without any authority ef thé
rules, |

7. Another ground taken by the applicant is'that Rule 69

(1) (c) of cCS (Pension) Rules, 1972§§§ihholding of gratuity
during tﬁe pendency of disciplinary proceedings is arbitrary,
bad in lauw, unconstitutional and lega119 invalid and violstive
of Articles 14 and 16 of the Constitution inasmuch as thisvrulé
gives unbridled poﬁers to withholc gratuity without having
regard te the facts and circumstances of the case, ie _.
inconsistent with Rule 8 of the Pension Rules, and does not

~ previde any reasonable upportuﬁity tc a Government servant
against withholding gratuity which inveclves evil conseguences
to the Government servant, It is also stated that it

negates ghe statutory right te acquire, hold anc dispose cf
property, it is a disériminatdry provisien, and it permits
denial of gratuity for an unspecified gnd uncertain ‘pericd,
ihere being no limit in point of time on finalisation of the
preéeedings under RuIe_g; We are not persuaded by this
contention. ASs already stated above, Rule 9 embouere the
Presicent to withhold pensien in whole or in part. It was
held by a'Full Bench of this Tribunal in the case of Shri
Amrit Singh vs. Unicn of India & Ors. decided on 6,.9,1988

Ce-
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(Full Bench Judgments of CAT (1986-196%32that pension includes
gratuity , Rule 9 comprehensively’lays down the conditions
under vhich the President can exsrcise the powers. The pouers
given to the President under Rule 9 cannot be said to be
unbriddled inasmuph 8s consuldtion with the ﬁPSC is prcscribed
and an oppertunity tb show cause is also provided, It is

true that no time limit ig laid doun in Rule 9 for passing

the final order but it is agpécted that the proceedings |
initiated or deemed to be continuca under Rule 9 shall be
completed with expedition and in éase of arbitrary or malafide
delay, the courts can aluways interfere. The plea of
discrimination also has no basis becauss payment of pehsionary
bensfite to a person who retireé on superannuation without

any departmental - judibial ptocaedingsAinitiatéd or pending
- against him, cannoﬁ be ssid to be similarly placed with a
person against whom such preoceedings have been iﬁitiated or

are deemed to be pending under Rule 9 of the Pensicn Rules,

8. Another ground taken by the applicant is that order to be
made by the President in the pending proceedings will have
prospective effect and that denial of commutation of pension
during the pendency of procéedings is bad in law, invalid and
violative of Articles 14 and 16 of the Constitutien. In this |
connoétion, it should suffice toc observe that commutation of
pension can only of final sanction and not of p€qvisien31
pension for the obvious reason that provisicnal pension is
amenable ta change and.in the évent of any such change being -
ordered by the cqmpetenf authority in accordance with the due
process of lau it would be very difficult.if not impossible
to recover £he differencé..‘As already stated above, during

pendency of the disciplinary proceedings only provisional.
Qo -
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sanction can be given and which has been done in the case of

,th. applicant, If in-pursuance of the final erder passed

or to be passed in this case, the prev;sxcnal pensxon is
converted into final pens;on, the applicant shall be entitled
to commutatxon on the basis of the final pcnsxon 80 sanctzenod;

The right to receive pension ;mmedxately on retirement in a

normal case is sdbjact to' the previsions of the rules which

have statuto;y force fer temporarily or finally withholding

- some ef the payments if discipiinary proceedings er judicial

. proceedings are pending, .In view of the clear provisicns of

rules, the action of ths respoendents in this regard cannot be
said to be either arbitrary or discriminatory and as such
the plea. of violation of Articles 14 and 16 of the Constitution

is not tenahle, The order which may have been passed by the

President in the procesdings initiated against the applicant

is not befere us nor has it been assailed in these proceedings.
Without seeing the final erder it is neither possible nor
fair to comment on the prospective or retrospective effect of

that order.,

. 9. St;ll another contention of the applicant is that Rule 68

of CCS (Pension) Rules, 1972 which provides for payment of
1ntarest at normal rate on delayed paym.nt of gratuity is
arbitrary, bad in law and in vxolatxon of princzplee of
natural justice, and that in fixing the rate of interest at

a low rete no regard has been: given to the prevailing rates,
cost of money, loss and dsmage caused to .a Governwent servant
because of withholding of,gratuity etc, In the aforas¢1d
rule it is étated‘that in the cases where on the conelusien

of the preceedings‘a pensioner is fully oxoneiated, interest

"on delayed payment of DCRG may also be allowed, The rate of

Q..
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interest prescribed vide Covernmont of India, Department of
Personnel & A.R. 0.M. No.u7/3/8d-Pension‘Unit deted 20,7.1984
is at the rate of 7% per annum beyond three months frem the
Qate of retirement and uptec eone ysai and 10X per énnum beyend
one year, At the relevant time when these rafes vere
prascribed, these may not have been significantly lower than
the interest allowed by the banks on fixed deposits, ﬁareover,
it cannot be ignored that the gratuity is directed to be
withheld pending disciplinary proceedingélon the alleged
misconduct on the part of the charged officer or pendin§
judicial preoceedings on the charge of committing offence under
the lau.of the land, Thus, it is not a cass where payment of
gratuity is uithheldifbr no valid reason, particularly in
pursuance of the orders passed in fhe judicial preceedings,
some recovery may have to be made from the amount of gratuity
otheruise due to a Government servant, To the best of:our
knowlsdge, at no point of time so far any bank has allowed

the interest of 18% per annum'on a fixed depesit for any
duration, Therefora,'the claim of the applicant for payment ef
interest at the rate of 18% from 1,10.1984 to date of payment
cannot be said to be justified, The rate ofvintoresi uhicﬁ
may be available te investors in unofficial and undisclosed
transactions cannot be the bésis for a;riving at an éppropriate

rate of interest. )

10. In the liéht of the foregoing discussion, the prayer of
the aéﬁlicant for quasﬁing‘the impugned show cause noticg dated
20.,5,1985 and.sanctioning the commuted value of pension during
the penaency of digciplinary‘proceedings'cannot be granted,
Hou.vor; we are of the view that he is entitled to interest

for the delayed payment on the salery for the month of
Ce. |
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September, 1984 as well as on the gratuity, Accordingly, the

- OA is dispesed of in terms'of the.follewing‘directions $=

(1) Final order in the disciplinary Proceedings

()

(3)

!

G\(\NV\,M" , Q%o.,b
( 3. P. Sharma ) ‘ ( P. C. Jai

initiated against the applicant shall be passed,
if not already passed, within a period of oﬁe
month from the date of receipt of 5 copy of

this judgment, and further action in regard to
payment of monthly p&hsion«and commuted value of
pension shall be taken with utmost expedition,

if not already taken, in terms of the final order

which has been passed er may be. passed as aforesaid,

The applicant shall be paid interest at the rate of
12% per annum on the amount of salary for the month
of Sepémber, 1984 from the period from 1.10.1984.
fill the end of tﬁe month preceding thg date of
actual payment, This shall also be paid to him
within a periad of one month frem the date_of

receipt of this judgment,

The Tribunal had directed payment of full gratqity
due to the applicant within one month from 9.12.1986,
It appears that it was not paid within the aforesaid

period, Accordingly, the applicant shall be entitled

- to interest at the rate of 12% per annum on the

entire amount of gratuity from 8.,1.,1987 till the
date of actual payment. This payment shall also be
made to him within ens month from the date of

'receipt of & copy of this judgment,

No costs, .

r7§1&ﬁ:/¢

‘Member (3J) _ , Member (A)




