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CORAM - -
The Hon’ble Mr. P+ K. Karthay Vice-Chairman. (-Judl.:)-- T
The Hon’ble Mr. D.K. Chakravorty, Administrative Member.

Whether Reporters of local papers may be allowed to see the Judgement ? }‘4
To be referred to the Reporter or not ? jks

Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ? /
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.(Judgement of the Bench delivered by Hon'ble
Mr, P.K, Kartha, Vice=Chairman)

The applicant, who has worked inltho ArchaelogiCal
Sgrvey of India.for about 36.}ears, is aggrieved by the
uwrong fixation o% his.seniority in the grads oFVU¢D.C.
and Head Clerk and has sought for consequential reliefs,
He joined goVernmen£.seruics on 2,12.1954 and retired on
attaining the age of superannuation on 31.1,1891, Ther e
fo;‘e,-a_decision on his application will have its impact on

the quantum of pension and other retirement benefits to be

given to him, oy
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2. The posts of U,D.C, and Head Clerk ars non-
selectian’posts and promotion is made on the basis of
seniority-cum-fitness,

3, By office order dated 18,5,1974, the applicant

Was promoted as U,D.C, with place of posting at Agra,

He did ﬁo? accept this promotion and requested tb
def er it till a vacancy became available in Delhi,
On 18,5,1974, the applicant wrote to the respondents
in this context as follous:-

"l am extremely grateful for your kind
letter cited above offering me the post ofa -
U.D,C,'in your office at Agra, I was
extremely anxious to join the promotion
post but unfortunately my adverse family
circumstances do not permit me to leave
Delhi at prasent, I, therefore, request
the favour of your very kindly keeping this
offer open till a vacancy in the grade of
a U,0,C, falls vacant at Dslhi,

ﬁequesting sympathetic consideration,"

4, When a vacancy of U,D,C, arose in Delhi in

November, 1975, the applicant was appointed as U.D.C.

oo, f, 29.12.1975, In the meanvhile, the reseondents
promoted three psrsons - S/Shri Venugopal Raﬁ, Ro L.
V?rma and S.K, Bali - who uere junior to -him as UDCs
in 1974-75, and were given higher seniority than him,

5. The applicant was promoted as Head Clerk'by

" order dated 13/17,2,1989 u,e,f, 30.6.1988, It was,

however, stipulated in the said order that he u;l;
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not be entitled for arrears on account of pay
Figation." Haq his original seniority in‘the post
of L.0.,C, been reckonsd, he would Havé been promoted
in 1983 in his turn, when soms of his juniors had
been promoted as Heéd Clerks,

Be Bylarder dated 7,8,1990, the respondentg
promoted the applicant-és'works~Assistant,Grade I

af Hea&quarters Office, Neu Delhi, The applicant
represented that he was to be promoted much earlier
over énd.abov; his juniors, Tha reépondents treated
this as failure to accept the promotion and passed
"the following order on‘21.12.1990, cancelling the
promotiont- |

"Consequent upon his failure to accept
the promotion and join his duties in Head-
quarters Office, New.Delhi on the post of
Works Asstt, Gr, I, ths offer made to
Shri S.N, Mishra, Head Clerk, 0/c the Daputy
Supsrintending Horticulturist, Division
No,1I, Neuw Delhi yide Of fice Order No,171/90-
Admn,I dated 7.,8,50 is heresby cancelled and
he will not be considered for promotion to
‘the post of Works Assistant Gr,I during the
period of one year with effect from 28,8,1990,"

Te We have gone through the records of the case
carefully and have considered the rival conteniione.
We have also duly cansidared the numerous decisions
cited by the learned counsel for both the parties

in support of'gheir respective contentions! The

1, Cases cited on behalf of the respondentst--

1987 (4)SLI 482; AIR 1990 SC 10; 1989 (11) ATC 137;
1989 (10) ATC 361; 1987 (1) ATLT 122, 133; AIR 1974
S.C. 22713 1986 (2) ATR 15,
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present application Was filed in the Tribunal on

‘ 6,11.1986. After the respondents circulated g

- seniority list of UDCs as on 1,7.1981, the applicant

made a represeﬁtation on 8,3,1983 which was forwarded
by the.Assistant Supagintendiné-Horticulturist to the
Chief Hoéticulturist on 11,3,1983, The applicant
made a further reprgsentétion on 23,12.1983 which was
alsp forwarded to the Director General on 18,12, 1984,
The last represgntation made by him on 8.16.1985
remained unanswered, 06 15,1,1986, the raspondents
issued the seniority list of Head Clerké as on 1,1,86,
which has been impugned inAthe present probeedings.
In our visu, the pleé of limitation raised by the
respondents is nof legally tenabie.

8. The applicagt received the ordér dated 23;5.74

boncerning his promotion to the post of U,D.C., on

13.,6.1974, In the order of promotion, it was not

‘stipulated that if he di'd not accept the promotion or

sought to defer it £ill a vacancy arose in Delhi, he
will be superseded by his juniors, He requested

the respondents to keep the of fer open till a vaecancy

in the grade of U.D.C, fell vacant at Delhi. The

records indicate that the respondents impliedly acceded

Cases citad on behalf of the applicants—

1989 (2) SLJ 6323 1989 (1) SLJ 5343 ATC 1987 (2) B62;
ATC 1990 (13) 6303 ATC 1987 (2) 460; ATC 1989 (11) 486;
ATC 1987 (3) 645; ATC 1989 (2) 833; ATC 1987 (2) 454;
ATC 1987 (2) 1533 and ATC 1987 (5) S14,
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to his request, The applicant has stated in MP-313/91
that during 1974, a uaCanEy of U.D;C; fall vgc3nt in
Delhi consequent upon the retirement of Shri Kuidip
Chénd Sharma, the than U.b.C. at New Delhi, Inétead
of adjusting thg applicant against the said vacancy
at Delhi,thd® raespondents transferred one, Shri D.N.
Sharma, from Dehra Dun to Delhi, .The above averment
has not been controvartedlby the respondents, In vieu
of this, we are of the visu that the action of the
respondants in promoting S/Shri R.L, Varma and S,K.
Bali in 1979 with retrospective effect from 15,1, 1975
~and giving them higher seniority than the applicant,
l who was p;omoted in November, 1975, is not legally
sustainable, Similarly, the promotion of S/shri Varma
and Bali as Head Clerks w,a.?. 31.5.1585.and giving
them higher seniority than the apélicant uho was
promo ted és Head Clerk uw,s8,f, 30,6.,1988, is not %egally
sustainable, In ths Pacﬁs and circumstances of the
case, the action of the rossondents in denying the
arresars on account of pay fixation due to promotion
as Head Clerk by the impugned order dated 13,2,19893,
is alsoc leqgally untenabls,
9, As the applicant has aiready retired from service

on attaining the age of supsrannuation, he will be
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entitled to only notional promotion anq ref ixation

of paf from the dates his juniors uwere promoted as

UDCs and Head Clerks. The applicant will not,

however, be ;ntitled to arrears of pay and allowancss,
onlsuch notional promotion,

10. The action of the.respon§en£s in ‘cancelling fhe
prder of appointment'of the applicant as Uork§ Assistant,

Grede I dated 7,68,1990 by order dated 21,12,1590, is

arbitrary and illegal, In our view, the respondents

uouid not be entitled to cancel' an erder of promﬁtion
of a Gévernment servant without giving him a show-cause
notice; The fact that th applicant continued to
agitate his seniority claims, would not justify
cancellation of hié promotion to a.higher post,

1, In the light of the fafsgoing discussions,

- we partly alleow the application and dispose it of

~

with the follouing .orders and directionss=-

3
| (1) The applicant must be deemsd to have
i

been promoted as Head Clerk with aff act

from 31.5.1985 on a noticnal basis,when

A
el -
S

Shri R,L, Varma was promoted as Head

Clerk. ThOQQh the applicant will not

be entitled to arrears of pay and allocwances
; on such notional pgomotion, he‘uould be
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(iii)
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entitled to the benefit of refixation of

his pay on that basis with effect from
31.5.1985 for the purpose of fixation of
pay in the post of Works Assistant, Grade I
as also Fof computing his pension and other
retirement benefits,

We set aside and quash the impugﬁed'order
aated 21.,12.1990 whereby the respondents
purported to cancel the order of promoticn
of the applicant as Works Assistant, Gr, I
dated 7.8,1990, UWe hold that the applicant

would be deemed to have been promoted as

Works Assistant, Grade I w,e,f. 7.8, 1990,

He would also be gntitlgd to arrears of pay
and allowances from 7.8,1990 to 31,1,1991
and other consequential benefits, including
the refixation of his pay in thé post of
Works Assistant, Grade I, alsolkeeping in
view the directions in (i) aone. The
pension and other retirement benefits of
fha applicant should be computed on the

above basis,
The respondents shall pay to the applicant
the arrears of pay and allowances directed

in (ii) above as well as release the
(VO
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pension and othef retirement henefits

as directed in (i) and (ii) above,

within a period of two months Fram the
U date of receipt of this order,

(iv) The parties will bear their oun costs.
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(D. Ks Chakravorty) / (P. K., Kar'tha).

Administrative Member Vice=Chairman(Judl,)




