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Regn. No. O.A. 964/1985. DATE OF DECBI0N:36-

3 h r i M. 3«. \ j i: ia o Applicant.

V/s.

Union of iiidia £. ^\nr Respond ents.

CCilv'vi-U Hon'ble i.lr. Justice r.am Pal 'iLigh, Vice Chair.nan (J).
Hon'bleiur. Jain, Aieaiber (A).

Shri i-.a;naChandra RaOs counsel for the Applicant, ]
Shri i'.l. L. Verma 5 couns el for the Respondents, \

ivl£M3£r; (a); ^ JlXJG:,lH^^^

In this application under Section 19 of the

,^dm in istrat iire Tribunals Act, 1985, the applicaint, v;ho

belonged to the Indian Railway Service and later qot

absorption in the rlail' India Technical and Economic Services

Limited (IRITES), a GovermTient of India Undertaking, has

prayed for the follovj-ing reliefs^ -

'Hi) to set aside and quash the order of the

President dated 11.11.1985, copy of which

order is ,%inexure 'A', which directs that he

will be absorbed in the Rites •.-li th effect fro:n

2/.2.1983 and tnat he/v^Tiil be entitled to

retirement benefits which do not take into

account the liberalised pension and retire;Tient

benefits rules v/h ich came into effect on 1.4,1

(2; to direct the Union of India to fix the

applicant-"s pension and other ret ixenient

benefits on the basis that he is absorbed iii

Rites only froai 11,11.1985 and therefore his

deemed date ox retirement is li» 11,1985 and-

that the liberalised pension rules that cxne

into force on 1. 4.1985 applied to h irr..

(3j to grant such other relief as this Hon'ble

iriDunal rnay rieem fit ,in the c ircuTiStances
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2. Briefly stated, the applicant joined the Indian

Ila iivvay Service in 1958, In 1980, V'/hile he was Senior

Divisional Engineer workii'ig as Secretary to General Lianager,

Morth Eastern il/./ay, Gorakhpur. he was relieved with

/ effect from 23^2,80 (F.Ms / to jom the RITES on deputation

basis as Deputy Manager (Engg. j Li the gracie of Rs.1500-2000

On the usual t-eriTiS and conditions, initially for a period

of one year from 28.2.80, Me continued to be on deputation

in the FiITES, and according to the respondents, he was on

sanctioned deputation from 28.3.80 to 27.2,83. Vide Annexare

'D' (which does not bear any date), the applicant sent a

letter to the Secretary, Mii-iistry of Railways, pLa ilvvay Board,

New Delhi, stating that ''Consequent on" the decision of the

Rail- India Technical and Econotiiic Services Limited, Oelhi

to absorb me as SENIOR M'WHGER in grade Rs. 1500-2000 in the

public interest, I awilling to be absorbed in RITE '̂ New

Delhi -vith effect from 27«2.i983 (A.N. ), and I may be dee;ned

to have retired from the Railways in public interest from

that date'^ Having received no reply from the Ministry of

Railways, the applicant sent another-letter dated 15.4.1985

(Annexure Ej, requesting that since his absorption had not

been effected till then, he may be considered for absorption

in the RUES with effect from 1.4.1985 or any future date

instead of 3.3,1983. Tine lia ilway Board, vide cotnfflun ica tion

No.83/c(0) 11/16/3, dated 11.11.1985 (Annexure A.), 'which is
the impugned order in this O.A. , conveyed to the General

iVian=3ger, N.i:. iiailway, Gorakhpur (with a copy to the applicant)

that the President has accorded sanction to the applicant

being permanently absorbed iri RITES New Delhi in public

interest w.e, f. 27.2.83. Thereupon, the applicant represented

to the Railway Board, vide his representation dated 18.11.1985

(Ainexure l), that since the President's sanction had been
issued only on il.li.1985, his absorption should be deemed

to be with effect from 11.11.1985 and not from 27.2.1983,

He sent a reminder dated 7.2.1986 (Annexure j) re^ter.tina
^ - J

' • i

ri ftf-- •

iO.



7

V- .« 3 -

his request for absorption with effect from il.ii.i985 and

not from 27.2* 1983, Having received no reply from the
filed

respondents, the applicant/this on 8.10.1986.

3, i/e have gone through the material on record and

have heard the learned counsel for the parties,

4. The applicant has, in short, questioned the legality

and validity of the Presidential Order dated 11.11.1985 with

retrospective effect from 27,2«83» The respondents have

resisted the application primarily on the ground that the

applicant who was on' deputat ion vuith RITES for a period of

three years was absorbed from the date his respective term of

deputation expired and he himself had given his willingness for

absorption in RITES vJith effect from 27,2,83. They have referr

ed to the O.M. dated 26,2.69 and O.M. dated 22.9.72 issued by

the Bureau of Public Enterprises to emphasise that the term

of deputation of an officer to a Public Enterprise has not to

be extended beyond, the stipulated tenure, the option orders are

to be implemented most strictly and request for extension of

deputation beyond the li^Tiit prescribed under the orders as a

rule should be turned down by the administrative Ministry., and
if any,

the proposal/for extension of the term of deputation beyond

the maximum stipulated period has to be fully justified

and would require prior orders of the Government. It has

also been explained that one of the conditions for absorption
/

in public sector undertaking was that no further liberalisat ion

of pension rules decided upon by the Government after permanent

absorption of the Government servant in a Public Sector Under

taking would be extended to hLm. Thus, the stand taken by
the respondents precisely is that the Government having not
agreed to the extension of deputation period of the applicant,
he had to be absorbed from the date his respective period of

deputation came to an end and as such he could not have any
grievance of it. It has further been pointed out by the
respondents that since by its very nature an option exercised

final, there is no scope to allow any officer to return
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to the RailAfays after he has been finally absorbed irs the

RITES,

5. Learned counsel for the applicant stated at the bar

that the relief claimed by the applicant is similar to the

one claimed by the applican-ts in O.A, 109/865 0<.A. 108/86,

O.A. 110/86 and 0*A. 111/86 and by the applicant in 364/86-

He has placed on record copies of the judgments dated 9.9.1987

and 18,9.1987 delivered by a Bench of this Tribunal comprising

Hon'ble Justice J.D, Jain, Vice Chairman and Hon'ble Ur,

3irbal Math, Adinin istra t ive Member, Having gone through the

same, we find that the facts in this case are almost identical

to those in the aforesaid cases. The relevant Government

instructions and the la>v on the subject have been discussed

at considerable length in O.A. 354/86 (3hri J. Sharan Vs. Union

of India and Others^) decided on 9.9.87. A preliminary objection

of the respondents that the applicant being a permanent eajployee

of the R.lfE;::i ViTh ich is a Central Public Sector Enterprise cannot

seek redress under the Administrative Tribunals Act, 1985

because no notification under Section 14(2) has so far been

issued by the Central Government, was also dealt with in the

case of Snr i .j» sharan Vs. Union of Jhd ia (supra) and it was

held that since the relief sought was against the Union of Znd ii";

as a sequal to the challenge of the Presidential Order, it -.'as

^^rithin the jurisdiction of this Tribunal. .^so, the RITES
nave been sup>'0rting the cause of the applicant

and there is absolutely no controversy between the applicant

and the RUES. //e agree with the view taken in the above

referred case of 3hri J, Aharan that the jurisdiction of a

court depends upon the nature of_pleadlngs and the relief

sought and it hardly natters what the ult inate outcome of the

case would be, Aq thus overrule the objection of the respondents

On the point cf jurisdiction.

-'iiJ- be noticed from the facts stated above^
the applicant herein resiled from the earlier date of absorption
viz., 27.2,83 and switched over to the date 1,4,1985 or any
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future date for absorption aiuch before the acceptance of '

the proposal vias connunicated to him by the respondents.

Thus j till Such s.Jnction /as accorded by the appointing

authority viz. , the President in the instant case, there

could be no severance of the applicant's link ./ith the

ila il.vays. in consideration of the various authorities

discussed in the c'-;se of Snri J, aharan Vs. Union of It:d ia

and Others (supra) and the facts in th fe case be jrjg almost.

' identical, we feel persuaded to hold that the applicant could

/withdraw the option till his lien on the post in the parent

department carae to an end and it can be only on sanction being

accorded by the President and not before. Indeed, no explanation

for' such an inordinate delay on the part of the respondents

in accord iTig requisite sanction is forthcocn ing. Also the

instant case would appear to suffer from the vice of invidious

discrimination inasmuch as the deputation period of some other .

persons^ namely, ijit. Lalltha K. H-grnan ^ Shr i jvlallick and

Shri G.G, iharrna etc. -as alleged to^'have been extended in order

to enable theii to reap the benef it of liberalised pension rules,

7. V ievv' of the foregoing discussion, we hold that

the respondents' action in issuing the Presidential order

dated 11.11.1985 cannot be sustained, to the extent that

it operates retrospectlvely« -Ve, therefore^ direct that the

applicant shall be deemed to have been absorbed permanently

in RITES ..-vith effect from the date of the Presidential CVder^

i.e. , 11.11.1985 and he shall be entitled to all the consequen

tial benefits flowing from his absorption from 11.11.1985j by

way of salary and pension etc. There shall be no order as

^ •
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to costs.

iAember^A) Vice Cha irman (j)


