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New Delhi, dated the 7th Jin .,1994

Htn'ble Mr. N.V.Krishnan, Vice Chairman (A

H»n*blQ Mr. B »S, Hegefe, MemberCJudicial)

Shri Asi Atehammad,
10/43, Schedule 'B« .

Pi^si^nt Estate, Ra,str^ati Bhawan,
New i^elhi-110004

• 8. /^plicsnt

(By Advoc ate Shri R»Venkatararaani with
Sh ,K.B bS -Raj an,ceunsel far the
appl ic ant)

1, Secietiiry to the Presiient of India
President's Secretariat,
Rastrapati Bhawan^ New i^lhi

( Sh.K^.C;. Mittal-- fey .. .
^ MS Pratiaa Mittal) Nit pre sent

•»• He ^snc^n t

QRJMLQMs.)

(Hen'ble Mr. N.V.Krishnan, Vi^e GhairmanU))

The applicant was ^po inted te the p® st

tf Mali in the Garden E.stablishraent of the Presid^nts

Sectt. in the pay scale of &196-232 an pursuance tf

theoffero f app©intment contained in the memarandum

dated 10.9.74(Ain.A.ll) indicating that he willbe ©n

probation for a period of one ye ar. While so appointed,

he was coiapulsoriL-^tired by way of penalty. Therefere,

he ceased ts be in service. Against this order «f

penalty he filed O.A. N# .2705/92 which was dismissed
• •
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by •r€fer dated 30.8,1993 prsduced as Ain.^III

by the applicarit al®ngwith IliA Nb ,3411/93.gainst

til at order ©f the Tribunal the applicant has

filed S,L»P» .15538/93,in the Supreaie G#urt

which is still pending, '

i

2^ Sef@re he was csmpuls© tiie d, the

applicant filed this 0.A. vn 27.10.1986 for a

directi©n t© the rsspondsnts t® quash the letter

dated 14.10,i982(Mn ,A.8) •f the Pre sidentJSectt.

by wihich he was informed that his jcequest f®r

being treated as departno^ntal candidate f®r

appointment as i-OC has been rejected, as it is net

c®vered uni^r the President* s Secretariat.

(Recruitment and Gtnditieins ©f Services) Rules,1976-

Rules for short.

3, When this case came f»r admission

en 10.11.1986 it was noted that the relief sought

by the ^plicant was barred by 1
\

and hence this 0 .A. was dipiissed. Later, at ,

the instance of the applicifit^ the aforesaid or(ter

was re vie don 19.12.1986 when it was submitted

that the applicant was n©t considered sn subsequent

dates als© tfid, the ipplicatiDrr was admitted

only to the limited extent: of questioning

appointment, if any made, in 1986 an^ subsequent

thereto,.without cansiderirg the claira @f the

^plicant. In the circumstances, this ^pliratiien
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is being ctnsidere?^ t© this limited extent ®nly,

4. The ^plj£ant states that he has been

erapleyed in the Garden establishment •£ the Pi:«,sident's
/

Secretariat and not on the VJarkcharged establishraent.

The initial •ffer of ipp«intment (Ann./wII) ©ffers

appointment as Mali in the Garden Establishment »f

the President'gSecretariat and net en the w©rkcharged

establishment.

I

5e Respendents, hevsever have filed a reply ^

opposing this tf^plicatiDn taking the jilea thah^in

accordance with the provisien of the Rules,the

applicant is not entitled to be considered. The

e>^ression "secretariat"is defined t« exdui^ the

warkcharged establishment of the Gardsn attached

t© the President's Sectt. It is also pointed out

that f®r appo initent t© the p®st of LDG, the prsraotien

is limited to Group'D* staff and house hold staff ©f

the PresidentsSectt.Read with the aforesaid ilefinition

excluding vtorkcharged e stabl ishment, President's garden^

the ipplicgnt is net eligible. The resp#ncfents have

als» ^reduced iAnn .A-V ©refer dated 25.11.1984 by

- which 10 persons have been appointed in a temporary

c^jacity on the werk charged establishment in the

President's Graden, Nevi/ Delhi with effect fram

13.9.1974,wh&h includes the naae «f the applic^t.

- X



6. ftespond=nts, thersfors. state that it is established
beyond doubt that the applicant belongs to the «,rkchazge<J

establishmant of the household staff of .the President^
Secretariat in the scale of Is 19&.232 and hence, can not be
treated to be apart of Sectt. of the Piesi^nt, as defined,'
sa as to entitle hia to be consi<feisd for lecruitment as

L.D^.

7, The applicant then filed m 34.iJi/93 f©r placing

some material/documents on record ,se.rving a copy ©f •

the same on the respondents also« One dscutnent is Ann.Z-IV,

I ilhis is a cepy of the reply filed by the same respondents

in another O.A. No,^5/93 (Sh.Channe© V/s ^Uhion of

In«2ia, &others) vy^erein, interlia, the responcfents

have stated asund^rS-

" Ihough the Garc^n Establishnent of the President's
2ectt, is having the nomenclature "workcharged'*
in practical this is"Beguiar" establishment having

t all facilities as for a regular establishment and
/

treated as such \

Ihis admission has been mated and acted upon in the

judgenjsnt delivered in that case on 29.10.1993 . A

copy of that-judgement, has been produced for our perusal by the

Id,counsel for the applicant.
liL. /W>-e ^

8, . This matter cane up today for final hearir^.^Le arned

counsel for the ^plicant submitted that there is no mentian

viihatsoever in the offer of appointment 'Ann.A.II that the

applicant was being consi<^red for appointment ts the

vy®rkcharged(W.C) establishment. In answer to sur question,

Aether the applicant was ever confirmed, in view

\ t/-
©f the f«ct that he was appointed on pr©bati@n
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for one year^the learned ceun^l for the

us

appiicait pr®duced bef@re/a copy ^f the office

order Na .24/Estt/295 dated 6.7.77 by vjhich the
(

probation ®f temp®raj?y empleyees borne sn the

. establishcnent en the President* s Gsr^n

He V/Delhi were confirmed w.e ,f, i.7.1977.That

• refer is kept on recard. The applicint's nane

is at serial N».l4 undfer the heading, Mali»V'ife ;

put t® the counsel f©r the ^appMaamt, whether

this order d©es not lend sujtpsrt ta the contentisn

of the respondents that the a;3plicant was really

borne on the Sf.C.establishmant ©f the Pre scent's

Sectt. Ihe learned c®unsel f©r the ipplicait

submitted that ®nce an en^layee is c»nfirraesi

he should be treated as part sf the regular

establishment, coi5firmati©n being gn act ©f

regularisation. Hence, after such confirmation

the applicant ceases t© be W»C♦employeeeven if

it is considered for arguments sake^that he was

a W.G.eg^l9yee priar t© this date.

9, Tne le amed counsel f©r the respondents^

lays stress @n the appointment letter('Ain .A-S)

dat^d 25.11.74, showing that the applicant was

apoo inted t© the i^.C •est-^bl ishinent• She al ^ argued

that inteiffls©f the Rule s, jie rsons ©n the •e stabl ishroenl

\i^



not eligible far appoint^t as an L .D .C. '

10, Vfe have carefully he ari , the rival cantentiem.

The first question is whethar the applicant bel©nged ts

W.C. establishment or regular estalplishnient at the
ho

time ©f appointment»If/ was appointesi to the work

charged establishnient^did he continue to be s© at the

rele vant period ,i.e . in 1986 in respect of which peri-ad

alone ^"llais applicatiwn is admitted. '

11» In our view,the affer ©f appeintmant Ann .XI

is an imjpertant dacument, which should disclose all
/

relevant aspects of the appointment. There is n® mention

here that the appointment was t© the work charged

establishment. This, is a strong point in faveur ©f

the contention that the ipplicant was appointed to the

post ©f mali in the regular establishment.

12. iila !^ubt, the respondents have produced the

^p© intment orde r itself datad 25.11.74 (-Ann .A.4)

k
which appoints the applicant and others on the wsr^harged

establishment of the Presirjents garefens • In the normal

course., this should have cfedicfed the issue but f©r certain

other circumstances*

13, The applicant has produced a ctspy of the. reply

filed by the respondents in another similar case i.e.

OA No.235/93 an extract of v^ich is reproduced in

para 7 above. This shows that the respondents have,
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l^erhaps,been using the expression' v^©^kcharged*

rather lo«sely and that, in fact, such employees

are treated as regular employees. Otherwise, there

is no need to stipulate that the appointnent will

be on probation, Ihis contemplates that there will

be a confirmation. Such a confirmatien vdll be only
f

on a regular post. In fact, the vsork charged

employees are purely temporary employees v.hose pay

and allowance are not shown in the r<?gular

(

e stabl ishment pay bill. Instead, such expenditure

is charged to the work itself,

14, Admittedly, theie is a ^gular gar(^n

establishment. It is also stated- that there is

a W9rkcharge(<a garc^n e stablishtnent. Obviously,

there is a need for a certain strength t© work

regularly and hence a regular establishment exists.

For the rest of the ^oradic v©rk v\hich arises,
/•

the workcharged e stabl ishment exists. Qjnceptually^

the employees on this establishment are ten^orary

and "short term employees, v,hose etiployment can be

cJispensed vvith when the a^ditianal vork .is over.

Therefore, therfe is no occasion to stipulate that

the employee will be on probation.
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15. Lastly, the applic ant has established that he
N

has been confirmed by the orc^r dated 6.7.1977(para-8)
No doubt,, ne is shov« as confirmed in the v^rk charged

establishiTient. life are of the view that this is conceptually

a contradiction in terms. A wrkcharged e stablishment is '

necessarily temporary in nature. If tloere is a confirmation

of a work charged eriployee, he ceases ta belong to vvork

charged establishment and becomes a member of the regular

establishment, For^ the moment a person is confirmed

he gets Itie status of a regular employee,

1^* derive support for this conclusion from

/lae Rules also. In regard to Si .No .46'Qioudhary" vvhich

is admitted to mean Mali, it is provided that it vd.ll be

by promotion of skil led Malis on the basis of test"

V\fe have^no djubt^that when a person is confirmed as

a Mali his skill should be deemed to have been tested.

Paerefore, a confirmed vvorkcharged mali had not to undergo

such a test. If so^ there should have been a provision

to absorb such a confirmed vvorkcharged Mali -iin the

schedule, Tnis does not exist, iTne reason is Itiat once

confirmation is given^ the employee already becomes a

regular employee and does not have to be .oonsids red

under the provision of this Schedule.
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17, Vfe, there fore, h«ld and declare that, on

confirmjition as Mai i, the if)pl ic ant became a

Mali in the Regul ar garden establishment anel

therefere, he was entitled t© be consic^red

f®r promotion as LDG, Vlte further direct the

respondents t© consider the case of the applicant

for appointment as LDC against the vacancy/vacancies

which arose in 1986 ar thereafter ©n the date(s)

vghen his juniors were coBsicfered f©r ^pointment.

In case, the applicant is found fit for ^pointment

he should be appointed in preference to his junior

and he should be given the benefit e f p sy fixation with

effect from the date of ^pointment, including

arrears of pay. hov\ever, makfe it clesr that this

order will bscome operative only if the appeal filed

by the applicant in the Supreme Court ^ain.st the

Tribunal order G-onfirming the penalty of compulsory

retirment imposed on him is allowed and the

applicant is directed t© be reinstated.

18, The O.A. is disposed of as above.

(B.S. (N.V,K_rishnsn)

Member(J) Vice Chairman(A)
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