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ese fpplicant

(By Advecate Shri ReVenkatarsmani with
sh K.B .3 .Rajan,ceunsel fsr the
appl icant)

e rsis

l. Secre tory to the Presiifent of India
President's Secretariat,
Rastrep ati Bhawan, New Delhi

Bl

“eve Eb?@ﬂdent-
( Sh,K Mlttal y o ‘
MS ratima ‘\httal) Net prﬁ spnt
OR3:R(Q34L)
(Hon'ble M. NuV.Krishnan, Vise Ghairman(A))

I'he q:»pllcant was ppo mud to the pest

" of Mali in the Gareen Establlshraent of the Pres.ua‘ants

Sectte in the pay scale of &% 196-232 in purlsuance of
tk;e offer of ope intment contained in the memarandum
dated 10.9.74(fnn.A-11) indicating that he willbe on
pmobatien for a perind of one year Wnile so appeo inted,
he was compulso;lrjl-);etired by way of penél’ty. There fore,
he ;:e ased t® be in se:rvicel. .iigaimsf this erder of

penalty he filed OeAs No,2705/92 which was dismissed
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by ereéer dated 30.8.1993 preduced as dan.Z-IIL
by the spplicant alengwith MA Ne,3411/93.Against
that erder of the Tribunal the applicant has
£iled b.L .P- Ne .15538/93, in  the Supreme Court
which is still pending,

2. defere he was cempulse rﬂyﬁe_tize d, the

applicant filed this O.A. on 27,10.1986 for a

directisn te the respondents te quash the letter

‘dated 14.10.1982(An.A8) ef the President)Sectt.

-

by lwhicl:l he was inf@r‘med‘ thet his request for

be ing tre ated as de;_»a.rtmental candid'ate for

appo intment as LDG has been rejected, as it is net
cevered under the President's 'Secret_ariat.. |
(Recruitment and C‘onditiens-ef Services) Rules,1976-

Rules for short.

3. When this case came fer admission
enAlO.ll..l..l986 it was-noted. that the relief sough,t'
bythe applic ant was barred by 1 imitation

anéd hence this O‘.A. was fiim!i%ed, Later, at |

the instance of the applicant,the aforesald ercer

was reviewe d on 19.12,1986 when it was submitted
that the appl icant wa‘s net considered en subsequent
dates also and, the AqspliCatiOﬂ' was admitted

only te the limited extent. of queétjoning

_appe intmén‘i; _if any made, in 1986 and subsequent
tl;;ereto,.withoﬁt‘ censicering the claim of tﬁe

@pplicant. In the circumstances, this epplicatien
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is being considereé(/ & to this limited extent enly.

4; The geplicant states that he has been
empleyed in £he Garden establ ishrﬁent of thé Pxe,sident;s
Secretariat and net on the Vb rkcharged establ ishmenic.
The 'initial effer of appeintment (Ann.i-II) effers
sppointment as Mali in the Garoﬁen Establ ishment o f

the President'Secretariat and net en the werkcharged

establ ishment.

B, Re spendents, hewever have filed a reply"

opposing this gplicatien taking the plea thal in
accordance with the provisien of the Rules, the
applicant is not entitled to be considered. The

expression secretariat”is cdefined te excluce the

workcharged e stablishment of the Gareen attached

te the President's Sectt. It is alse pointed out

that fer appo inment to the pest of LDG, the premotien

‘is limited to Group'D' staff and house hold staff ef

the PresidentsSectt.Read with the aferesaid definition

excluding workcharged establ ishment, President's garden,

‘the applicant is not eligible. The respenceénts have

al s8 sreduced Ann .A=V erder dated 25.11.1984 by
< which 10 persens have been gppointed in a temperary
capacity on the werk ﬁ.harged establ is'hment in‘ the |
Preéident' s Graden, New Delhi with efrfect from

13.9.1974 whith includes the name of the applicant.



6. Re spondents, therefore, state that it is establ ished

beyond doubt that the spplicant belongs to the workcharged

v oo 3 b ' . . oy 1
-€stablisfiment of the household staff of .the President}

Secretariat in the sCale of % 196-232 and hence,'can ot be

treated to be apart of Sectt. of the President, as do fined,

0 as 1o entitle him to be considered for recruitment as

L.DC.

7. ~ The gpplicant then filed MpP 3411/93 for placing

some material/decuments on record s88rving ‘a copy of -

the same on the naspondants also, One dbcument is Ann,Z-1V,

Ihis is a copy of the reply filed by the same respondents

in another O.A. No.285/93 (Sh.Channeo V/s . Unisn of

India. & others) wherein, interllia, the ms;.a.ondents .

have stated as underie

" Though the Garden Establ ishment of the President's
Sectt. is having the nomericl ature "wo rkcharged™® ,
in prsctical this is"Regular® establishment having

all facilities as for a regular establishment and

treated @s such "

This. admission has been noted and acted upon in the

judgement delivered in that case en 22,10,1993 . A

copy of that -judgement.‘has been produced for our perusal by the

ld.counsel for the applicant. _ ‘
L pare boos freens for K pospordints

8.  This matter came up teday for final he aring . Le arned

counsel for the gplicant submitted that there is me mention

whatsoever in the offer of sppointment Ann.A.II that the

applicant was being considered for appointment ts the

workcharged (W.C) establishment. In answer to cur question,

whether the applicant was ever confirmed, in view

of the fact that he was sppeinted on prebatisn
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for . one ye'ar.,the. leerned counsel for the |

o appl icant preduced bef@ze/:iopy' ef the effice

orcer Ne.24/Estt/295 dated 6.7,77 by which the

?mbafien ef 'temp; rary emp'layees berne en the |
W.C'. éstablishment en the.Pmsident.'starden ’
New Delhi were confirmed w.e .f‘. 1".711977\.'1_‘hat
orde;.‘.'i;s kepf. on mcerd. The applicant's name

is at serial Ne.l4 under the heading, Mali,Ve

put ts the counszl fer the a;gplloant whether
this oxder dee sneﬁ lend support te the cententien
of the respondents that the applicant was really
. bd;‘ne on the'@‘.C;establi‘shment of tl'.lfeiPIes-ii?nt"-s
Se‘c'tt. The lgérned counsel for the asplicant
submitted that ence an émplgyee is cenfirmed
we - should be treated as part of ‘t:;he reéul ar.
-establiShnient, coﬁfirmatien being an cteof
_regul arisation. Hence, éfter ;uch cenfirmation
| the aoplicant ceases to be W.C.omployee % even if
it is considered for argumen‘.;'s_ sake) that he was

a W.G.employee prier 'to this date.

| - . . . AL%#&MM/ZI/Q_E
9, " The 12 amed counsel for the resmhdentsl<

S - |
lays stress en the appo intment le tte r(An «A-5)
dated 25.11.74, showing that the applicant was

appo inted te the W.C.establishment. She alss argued

' fh at intemsof the Aule s, persons on the W& .establishment
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were not eligible for appointhnt as an L.D.C.

10, W% have carefully heard . the rival cententiers:
. The first <questic_an is whe ther the applicaht beleonged to
Wl s establ ishment or regular establishment at the

he

time of appe intment.l:/ was appointed to the work

charged establishment ,did he continue to be ss at the
rele vant peried ie. in 1986 in respect of which perisd

alone , this applic atisn is admitted.

11, | In our view,the e‘ffer of appémtment Ann X2

is an impgrtanjt do cument, which'should disclese all
relevant /as;aects of the appo intmenﬁ. There is ne méﬁtien
here that the appo in.tment was ts the werk charged
',est‘ablishmeht. This is a streng point in faveur of

the contention that the aplicant was sppo inted teo the

post ef mali in the regul ar establishment.

12. 83 doubt, the respondents have praduced the
@pointment order itself dated 25.11.74 (Ann.A.4)

: ‘ o
which appoints the applicant and others on the wercharged
establishment of the Presizents garcens. In' the nermal
course, this sheuld have decicded the issue but fer certain

other circumstances,

13, The applicant has produced a cepy of the reply
filed by the respondents in another similar case i.e.
OA Np.285/93 an extract of which is reproduced in

para 7 above. This shows that the'respondents have,
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perha;?s,been using the expression' werkcharged!
‘rather loc;sel\y anq that, in fact, such employees
are treated a; regul ar empleyee;. Otherwise, there
j.s m. need to stigul"ate that the sppointment will
be on prebatien, Th'is contempl a_ies that tﬁere wiil

be a confirmation. Such a cenfirmation will be enly

t

~on a regular pest. In fact, the work charged

empl_o yees are pu:ce;y tempo rary emple yee— s whd se pay

and allowance are not shown in the regular

.' establ ishment pay bill. Inste ad, such expenditure

is charged to the work itself,

14. &dmittedly, there is a regular garden
establishment, It is alse stated that there is
a mrkqharge@'-garden e stabl ishment, Cbviously,

there is a need fer a certain strength te wwrk

regularly and hence a regular establ ishment egists.

For the rest of the sporadic work vhich arises,

the workcharged e stabl ishment exists. nceptu@lly’

the empleyees on this establishment are temporary

and short termm employees, whose empleyment can be
di spensed with when the additional work .is over.
mexefexe, ther® is mo occasion to stipulate that

the employee will be on probatien.
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15, Lastly, the applicant has established that he

Nas been confirmed by the order dated 6.7,1977(p ar=-B)

N 5 ' i A 5 . : :
© doubt, he is shown as confirmed in the work chargeq

estadlishment, We are of the view that this is conceptually

a contradiction in terms, A workcharged e stagblishment is
nece ssarily temporary in nature. If there is a confirmation
of a work charged employee, he éeaSES W belong to w rke
charged establishment and becomes a member of the regular
@stablishment, For, the moment a2 person is confirpmed

he gets the status of a regular employee,

16, V2 derive support for this conclusion from

he Rules also, In regard to 51.No.46'CGhoudhary® which
is dmitted to me an Mali, it is provided that it will be
by promotion of skilled Malis on the basis of test®

# have no dubt that when a perssn is confirmed as

a Mali Eis skill should be ceemed to heve been tested,

Therefore, a confirmed workcharged mali had not to undergo

such 3 test, If so, there should have been a provision

tc absorb such a confirmed workcharged Mali f#n the

schedule, This does not exist, The reason is that once

confirmation is given, the employee alregdy becomes .a

requl ar employee and does not have to be ..consice red

under the provision of this Schedule. -
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17, e, there fere, held and declare that, on
confirmation as Mali, the af)pl ic ent became a

Mal i in the Regul ar garden estéblishment and

therefore, he was entitled to be consicered ‘

for promotion as LDG, We further dixec{ the

re spondents to 001;15‘ide'r the case of the goplicant
for app@intment as LIG against the vac ané:y/vac ancies.
which arese in 198649»1* there afte r on the date (s)

when his juniors were comsicdered for ape intment.

In case, the aspplicant is found fit for eppointment

- he should be appointed in preference o his junior

and he should be given the benefit of pay fixation with
effgct fD:ﬁn the date of gppointment, includﬁ_dgg

screars of pay. W however, make it clear that this
order will bsceme operative only if the appeal filed
by the appl icant in the Supreme Gourt agairi,st the
Tribuﬁal order oonfirm_ingi the penal'ty o f compul sery
retirment impo sed on him is allewed and the

splicent is directed to be reinstated.

18, The O.A. 1is dis'posed‘ of as above.

’?f,f {7
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(B.S. ll‘{egc"f:/) 7/’/"‘}7 " (N, V.K~rishnan)
Membe r(J ) , | ‘Vice Ghairman(A)

sk



