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In a batch of aleven c^ses.. including the instant

case., questions of seniority and promotion of officers of the

miitary Enair^rinq Ser^.ice (mes for short) have been
raised. The applicants in these applications are direct

recnjits telonqinn to two cat^ories - those ^o qualifi^ in
the Competitive Enqineerlnq Sen/ices Examination and those

^^teqi.alifi^ in the interview by Llnion Public Service

Commission (URSC for short) throuqh relaxation of the rules.

They ^^re initially appointed as Assistant Executive

EnqinesrsCAEE for short). Some of them had been procnot®3 to

the qrads of Executive EnqineertEE for short)) after holdinq

reqular DPCs and some had b^n promote on ad hoc basis but

these piiDiTotions had been made subject to the final outcome

of the litigation utiich i^as pendinq in the Cburts. MP

liuO/^yS7 fi,i®3 by the Union of India prayinq for transfer to
the Principal Bench from the Jodhpur, Calcutta ar.d Hyderabad

Benches, applications filed by the officers of the MES was

allows by the Hon'ble Chairman vide order dated 9.5.1989 so

as to avoid conflict of decisions and that is how these c^ses
/

have fxsne up J:»fore us for consideration and disposal.

'̂ 3v© heard the learned counsel for both

parties at length and have gone through the voluminous

records carefully. The respondents have made

available the relevant minutes of the meetings of the

Departmental Proiration Committee (DPC for short) which have

i:®en perused by us. We have duly cs^nsider^ the catena of

I
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decisiorss mliad upon fay both sides*. There are thma major

>

qj-oups of officsrs of Enainseririo Cadre of MES, namelv, the-

nn:sriOtee aroup, the direct recrait (intsrvisw) qroup and

the Direct Recruit (Exarrdriatiors) qraup. The interests of

these qroups are not similar, ftevertheiess. sor^ of the

issues am aansmyrt and it '^uid be convenient to discuss than

at the outset before considerina the facts of each case.

3. Sroadlv speakina, the issues rais^ arise out of

the decision of the Supran^^ Court in A. Janardhana Vs.

Union of India. 1983 SCC (L&S) 4S7. The applicants are

contendinq that Jananjhana's case has not been prpperly

undarstccd and implsJBsnted. The j-espondents are contendinq

that thsy havs impletuented it in letter and spirit.

*Cbss lav relied upon by the applicantsi

AIR 1973 SC. IQSS: AIR 1964 SC 423; 197&(1) SLR SOS; AIR
1987 SC 1S89: AIR 1968 SC 1113; 1989(9) ATC-799; 1986 j4) SLJ
5S4: 19SS(3) SLJ 208; 1988(3) SLJ 241: AIR 1988 SC 22bb;
1989(1) SrJ (CAT) 430; 1968 SLR 333; 1976(1) SLR 805;
1991(2>StJ (CAT) 100; 1989(1) SLJ (CAT) 257; 1992(2) JT(a::)
264; 1989(9) ATC 396; AIR 1990 SC 311. ^

I

"^Case law relied upon by the nsspondents:

1989(4) SLJ (CAT) 927; ATR 1987(2) CAT 637: ATR 1987(2) CAT
60: 1991(1) SLJ(CAT) 530; 1984(4) SLJ 564; 1987(1) SL.I(CAT) .
462; 1989(3) SLJ(CAT) 219; 1989(4) SLJ(CAT) 723; 1990(2) -
SL.J(CAT) i268; 1987(1) SLJ (CAT) b92; 1989(2) SCALE 20h; AIR
1992 ^ 1806: 1992(3) SfJ 73; JT 1992(5) SC 667; JT 1992(5)

SC 565; JT 1992(5) SC 525; 1990(14) ATC 379; AIR 1969 SC
1249; 1974(1) SLR 595; AIR 1955 SC 233; 1987 Supp.SCC lb;
198S(3( SLJ 204; 1988(3) SLJ(CAT) 241; 1988(3) SLJ(SC) 61;
1991(1) SIJ (CAT) 4; AIR 1987 SC 1748; AIR 1985 SC- 1378j
1989(9) A'.rc 799: 1990(1) ATJ 440; 1971(1) SO: 583; 19/4(4)
SOC 308: 1968(1) SCR 111: JT 1992(5) S-C 92; 1991(18) ATC 65;
AIR 1992 S:: 435; 1991(2)) SU 100; 1991(2) SU 14: 1974(1)
SLF? 594: AIR 1985 SC 227; AIR 1967 SC 1467; AIR 1967 SC 1910;
AIR 1969 Delhi 15: AIR 1985 SC 1558; AIR 19/0 SC 1748; AIR
1985 SC 1457: 1992(3)SLJ 272; 1987 SCC(L&S) 272; i989(2)ATC
499; AIR 1974 SC 87^ AIR 1968 SC 507; AIR 1971 SC 1318; AiR
19'87 SC 1889. ro/—
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Shri JanardhBDa was an Assistant Execaitiv's

Brtqinser balonainq to the prcejotee cat^orv. Ks had filed a

Writ Petition in the Kamatska Hiqh Court in 1979 questioninq

the validity and l^ality of the seniority list dated June

14, 1974 and the panel of prorotion dated January 13. 1975 in

respect of 102 officers prepared on the fcesis of the impuqnsd

seniority list. Prior to the publication of the impuqn^

seniority list, a seniority list of AEE '^as drawn up in 1963

and another list drawn up in 1967/&S. in the operatave part

of the judqment in Janardhana's case, the Supr^j^ Ct>urt has

directed as follows:-

"Let a Mrit of csrtiorari b® issued quashinq and

settinq aside the seniority list dated June 14, 1974. It is

furt)^sr hereby declamd ti^at the seniority lists of 1963 and

1967/68 isiem valid and hold the field till 1969 and their

revision can be made in resect of ng^bers who ioined

service after 1969 and the period subsequent to 1969. The

parrel for proiiotion in respect of 102 officers included in

E-in-C's Procesdinqs No.65020/EE/74/EIR dated January 13,

I97b is quashed and sat aside. All the profnotions qivsn

subsequent to the filinq of the petition in the Hiqh Ctourt

..5/-
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am subject to this decision and must be readjusted by

drawina up a fresh panel for promotion keepina in view the

1963 and 1967/68 seniority lists of AEE in the liqht of the
A .

observations contain^ in this judc^nsnt".

5- The seniority list of 1974 yias prepared

cjonsistent with the quota rule. Before the said seniority

list was prepared, one Bachan Singh and another, t\K>

pronotees to the post of Assistant Eisecutive aigineer in the

years 195S and 1959 respectively had fil^ a Writ Petition in

the Delhi Hiqh Cburt challenqinq the aprointment of several

direct recnjits of MSS on the qround that their appointment

was contrary to and in violation of the rules of r^ruitn^nt

and they i^ere not validlv appoint^ and, therefore, could not

beocaie mauters of the Service- Itie Writ E^titicsi was

dismiss^ by the Etelhi Hiqh Cburt and the matter ^^s carri^

in apt^l to the Suprsne Court- The Supreme Court in

JanaMhana's case observed that in Badhan Sinqh*s csss, the

cxjurt "upheld the appointment of those direct recruits viriio

^•^re appointed after interview by the UPSC by holdinq that

that was done in relaxation of the rules both as to

cxsnpstitive examination and the prcsnotions qiven after

relaxina the quota rule- The court held that dir^:::t recruits

who were apjmint^ by intervi^ fall within the class of

dir^jt r^ruits".

I
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6. In Janardhana's case, it was observed that since

recruitn^nt cxsntrarv to the recoanis^ mode of r^ruitment

under the ralevant rules was held valid in Bachan Sinqh's

case, "it must follca as a carollarv that the saitse ajiertjency

ccsnpell^ the Govemnent to recruit by pronotion engineers to

the post of AEE Class-I in excess of the quota bv exercisinq

the pcsuer of relaxation and sucSi rscruitfnent ipso facto would

fce valid- The proraotees bsina validlv pranot^ as the quota

rule was relax^, would be^Dsne tnsnbsrs of the Service.

Whether the vacancies were in the permanent strenqth or in

the temporarv cadm is irrelevant because none of th^ is

revert®3 on the qround that no more vacancy is available".

The'apT^llant and those similarly situated were recruit^ by

prtjmotion during these years in excess of the quota as

provid®3 in the rules. The r^ruitinent having teen done for

Rating the exiqencies of service by relaxing the rules,

including the quota rule, the,pnarotion in excess of quota

would be valid. Ones the recruitntent was 1^1 and valid,

there was no difference between the holders of permanent

posts and temporary rmsts'in so far as it relate to all the

members of the service. Persons recruited to t^porsry posts

would be msnbers of the Service-

...7/
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7- lT5 Jananihana's case, the Supr^ns Cburt took note

of the fact that the quota rule was ^olly relaxed bstjw^n

1959 and 1969 to suit the requinsTjents of service and

ohserv'^ that no effect can be aiven to the seniority rule

which wholly interlinked with the quota rule and cannot exist

apart fran it on its own strength. This was inrplicit in the

seniority lists prepared in 1963 and 1967-68 in respsct of

Assistant Executive Enqineers ^(ihich 'i?ere drawi up in

actaordance with the principle that continuous officiation

determines the inter ss seniority. It was observed that the

aforesaid two seniority lists \iere l®33l and valid and drawn

up on the basis of the principle which satisfi^ the test of

Article 16 and that they must hold the field- The Supreme

Court further observ®3 that the 1974 seniority list was

liable to te quashed on the followinq qrounds:-

"The criteria on which 1974 seniority list is

founded are clearly illeaal and invalid and this st^ns frtsn

a misunderstsndinq and misinterpretation of the decision of

this Qourt in Bachan Sinqh's case. It also overlooks the

character of the appointments rrede durinq the period 1959 to

1969. It treats valid appointments as of doubtful validity-

It pushes dcy«n-s t»i-sons validly appointai balcsj tiiose who were

-.-8/
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in ssniice and for masons which we cannot sppr^iate,

it is teinq made effective from 1951. in our opinion, there
/

no justil-icstion for redrawina the seniority list

sJ-tsctina p;-rsons 'recruited or prorotelj pj-lor to' 1969 w-hen

the rules scouired statutory character",

I

to prayer of the' appellant for a

direct-ion to ouash the panel for promotion dated January 13,
1975 of 102 officarB on the arx.und,that it drawn up on
Lhs basis ot the impuoi-jed seniority list in which the

appellant and several similarly situated Assistant Execuave

Engineers prorroted back in 1962 on^rds did not find

their place and vere, themfore. not treated as beinq within

the zone of pror^tion, the Sirai-ema Qjurt observed in

Janartihana^s csse 'that this mlief must follow as a necessary
corollary. The Supren® Court observed that a fmsh pansl for

probation mil -.have to ba dra^ up consistent with the
seniority list, of 1963 and 19S7 "because it was not disputed
that pix^moUon fmm the cadre of AEE to Ejfscuti.ve Enaineer is
on the principle of seniorlty~cum-nisrit". The appellant had

sc«aht interim relief by way of injunction mstr^inina the
respondents not to proBote any one on the basis of the'panel.
The Si^pTema Cburt declined to amnt such mlief •"because
®xiqancies of service do ds^nand that the vacancies have to ba
rilied-. In order to protect the interest of the appellant

aa.mildiiy situated, it w-as n®de clear that "anv

Cy—
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promotion qivsn subsajijent to tha date of the filing of the

petition in tha Hiah Court must te tanporsrv and nsust abide

bv the decision in this appeal. Therefore, consecjuent upon

the relief beina aiven in this appeal, the prcmotions will

have to readiustsd and the case of the appellant and those

similarly situated will have to be examine for bsina brouaht

on the panel for pro^tion".

9- Scsna direct recruits throuah examination filed

review petitions in the Supr^ Cburt which were dismissed

(CMP Kos- 8727-31 of 1983 - Madanlal and Others Vs. U.O.I,

and 01P Kos. 9856-61 of 1983 - O.P. Kalsian S Others Vs.

Union of India). Contempt petition fil^ in Janardhana's

aas& vas also dismiss®3<C3»!P Ho.25406 of 1984). Ttius the

judqsnsnt of the Supreme Cburt in Janardhana's case is final
\

and bindinq-

important issue raised in the litiaatipn

before us is whether promotion frcsn the cadre of Assistant

Executive Engineer to Executive Engineer is on the principle

of senioritv-curo-merit or on the principle . of

merit-cum-saniority.

...10
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11. Broadly spsakinq. 'there are two methods for

proiTKJtion knotm to service jurisprudence - seltkrtiion snethod
/

and non-sslection irtethod. The relative importance of

seniority and merit ia»uld depend on the methcK^ specified in

the Recruitment Rules. The relevant decisions of the Supreme

ODurt on the subiect may ba surrensd up as follows:-

Ci)' In Sant Ram Sharma Vs. State of Raiasthan, AIR

1967 SC 1910. the Suprertts Court observed that it is a well

establishes njle that promotion to sel^:^on cjrades or

selection posts is to be based primarily on merit and not on

seniority and that when the claim of officers to selection

posts is under cxinsideration. seniority should not be

raqarded except where the merit of the officers is judqed to

bs equal and no other criterion is, therefore, available.

(ii) In State of Mysore Vs. Syed Mehrrood, lySS SLR

333 at 335, the relevant rules provided for promotions to be

made by selection on'tbs basis of seniority-cum-merit. The

Supnane Court observed that selection will be on the basis of

seniority subject to fitness of the candidate to discharqe

the duties of the rx3St frrsm amonq persons eliqible for

prcsnotion. It was further observed that "where the promotion

is based on seniority-cum-merit, the officer cannot claim

prmsoticn as a siBtter of riqht by virtue of his seniority

alone. If he is found unfit to discharne the duties of the

hiqher post, he may ba pass^ over and an officer junior to

him may be, prcsTOted". '

..11/-
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(iii) In Janki Prasad Parimoo Vs. State of J&K,

19?3(1) see 420 at 431, it was observaS that "selection means

that the man selected for promotion must be of merit- Where

prcsnotion is by seniority, merit takes the s^^ond place but

'ijhen it is a selection, merit takes the first place and it is

implicit in such selecticff» that the nan must not be just

average". ^

(iv) In Union of India Vs. M.L., Capoor, 1974 SCCfLSS

5 at 24-25, the Suppsite Court has consideraB the meaning of

the service nile Ts^ich stipulated that the selection for

inclusion in the sel®3t list shall be based cffi merit and

suitability in all respects with due regard to seniority. ' It

was observed that "what it means is that for inclusion in the

list, merit and suitability in all respects should be the

governing consideration and that seniority should play only a

secxjndary role. It is only when merit and suitability are

roughly egual that ssiiority will be a determining fact-or,

or, if it is not fairly possible to make an assessment inter

se of the merit and suitability of two eligible candidates

and corns to a firm conclusion. seniority would tilt the
/

scale".

(v) In State of Kerala Vs. N-M. Thomas, 1976

SCCfLSS) 227 at 252, the SupjTsne Ccairt observed that "with

rsgarti to promotion the nonrel principles are either

msrit-cum-seniority or seniority-cum-merit.

Ssniority-cum-fflsrit means that given the minimum necessary

merit r^jisite for efficiency of administration, the senior

though the less meritorious shall have orioritv".

..12/-
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(vi) In D-K- Mitra Vs. Union of India. 1985 SCC(l^S)

879. the Supr^ns Gtftjrt upheld the validity of prasKitions made

on the basis of merit to ths grade of Divisicarial M^i<^l

Officers, The rules were amended to provide pramotion by

non-selection iBsthod (i.e. seniority-ciHn-suitability). It

was held that promotions and appointments rnade under the new

rules cannot affect pmsnotions and appointJ«snts already made

under the unanjended rules.

(yii) In R.S. tess Vs. Union of India, 1987(2) SLJ

(SC) 55 at 63, the Suprsins C3ourt observed that "^rhere

selection is niade on nierit alone for pro^tion to a hiqher

service,selection of an officer altheaiQh junior in service in

preference to his senior doss not strictly amount to

supersession. Where promotion is made on the basis of

seniority the senior has preferential riaht to prtm>tion

anainst his juniors but li^re prosisotion is made on merit

alcme, senior officer has no Isqal riqht to prtsmoticffs and if

juniors to him am selected for prcmotion on merit the senior

officer is not ^^ally supersede. When merit is the

criteria for the sel^3tion amonast the n^nter^ of the service

no officer has leqal riqht to be sel®3tsd for promotion,

except that he has only riaht. to be considered alonq Mith

others".

..13/-
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(viii) In State Bank of India Vs. Mohd. hlvniiddin, 1987

SCCCLSS) 464. it was observed that "whenever proimition to a

hiahsr post is to bs made on the hasis of marit no officer

can claim prcsnotion to the hiaher p3St as a n?atter of riaht

by virtije of seniority alona with effect fn™ the date on

which his juniors are prosnoted"'.

fix) In S.E. Mathtir Vs. Chief Justice of Delhi Hiqh

Court, 1989 SCC([^) 183, it was obssn/ed that where

selection is to ba based on merit, seniority can be taken as

a relevant factor for limitina the zone of consideration

provided that this is not dona so riqidlv ss to exclude a

proper selection on merit beinq made- The minimum

aliqibiiitv qualificationSj has to be kept distinct from the

zone of consideration and even if there am a larqe number of

candidates who satisfy the minimum eliqibility requirement it

is not always required that thsv should be included in the

2ons of consideration.

(x) The distinction tetwsen the method of pi^orm^tion

by selection and of profiiotion on the basis of

seniority-cum-nfterit has been notica3 in the case of R.S.

Raohunath Vs. Stats of Kamat^ka, 1991(2) SCALE 808.

...14/-
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^2- _ Aoxjrdinq to the relevant Rscniitifsent Rolss

notified in January. 1970. the post of Executive Enqinesr is

a "sslaction post".. The applicants in scsne of these

applications have referred to other organised E^ainesrina
\

Se;rvicss yher® th© cxsrrBspondinq js^st in the senior Class I

seal® is non~sslaction post. E'/en in the SurysYor cadre of

MES. the post of Survevor of Dorics fe'hich corresponds to that

of Execiitiva Enaineer is treated and descriiaed as

"non-ssle«::tion post". Thus acx»rdiita to them. the

description of the r»st of Execistivs Encjineer as "selection

iX>st" in MES was an erronaoiis deperture frc^n the nonral

pattern of prcHmt'ion in corresmndiha post of other

equivaJsnt orqanissd servicss. The respondents have arcjued

^ that any mferenca to other orqanis^ ser'/ices as 'djell as

Sur'j'SYor Cadm of either in snatter of duties or in matter

of prc«>otion to the txDst of Executive Bnctinssr has no bearing

on the case as prcsnotions to the arade of Executive Enqinesr

in MES are made on the basis of the statutorv recroitinent

rules which classify the post as a "selection post".

13. The applicants have relied upon the submissions

r,sds by the Dspartiifient itself before the Estimates Ccsmdttee

of ParliaFifient to the effect that orte of their chief aims is

to brinq some rarity in pnar,otionai prospects in the MES with

...15/-
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those pi^v3ilinQ in othsr Enqinesrinct Departments like

Rail^ys and the, CPisJD(Vide. 25th Jfeport of the Estimates

Ct3Tmitt.se. 198.1-S2)- The Defrartmant had submitted a Cadre

Rsvi^d? praposai to the Government in 1980-8.1 in i^hich it was

stated that the post of Assistant Executive Enqineer was

functionally a traininq post. Accondinq to the applicants,

this indicated that pranotion to the next hiqher qrade i.e.

to the post of Executive &ininesr was to ba made on the basis

of senioritv-cum-fitness.

14. As aqainst the above, ' the respondents have

contended that no decision had been taken by the GoveiTjmsnt

at that point of tims to make the post of Executive Enqineer

3 non-selection |x>st to te fills3 on the basis of seniority

only- Thsy have also denied that the post of Assistant

Executive Enqineer has bean aca::spt^ to be a traininq past.

©

15. Another point urqed by the applicants is that the

Thij-d Pav C3!35inission had stat^ in Para 6 of Chapter XIV of

its report that the junior qrade in orqanis®3 .Enqineerinq

Services ser^/ss as a traininq and preparatory s:eriod before

promotion to senior scale after five to six years. Accondinq

to thsm, the above recsDmmendation has teen acs^epted by the

Go^/emmant- In this context, they have relied upon the

iudqment of the Supr^ia Court in Purshottam Lai Vs. Union of

India, AIR 1987 SC 1088.

...IS/-
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IS. As anainst the atove, the msporidents have stats^

that the report of the Third Pay Correnission does not cxjntain

anv nscomriandation for making tSie post of ExectJtive Enqineer
1

a .ricn-sslsjrtiors post to bs filled by seniority-ciim-fitness

andf therefom, the questiorj of its acceptance does not

arise. Acxxyrdxnq to th53n,Purushott^m Lai's case is not

applicable to the facts and circumstances of the case.

• fhs mlinq in JanartShana' s case principally

related to the breakdoiin of the quota-rota role and the

enunciation of the principle that continuous officiation

detarriiirtes inter se seniority of direct remits and

pj-msotees. Accsordinqly, the Suprsms Coun: set aside and

quashed the seniority' list dated 14.6.1974 and upheld the

validity of the seniority lists of 1963 and 1967/68. The

Supra-ne Court further set aside and quashed the panel for

projption in mspact of 102 officers on the basis of the

seniority list of 1974. As reqards prcmotions iisde

subsequent to the filing of the petition in the tiiqh Court,

it ^s?as directed that the sjsiie ^i^ould be subiesit to the

decision in Janardhan's case and must bs readjusted by

droijinq up a trash panel for prcsnotion keepina in view the.

1963 and 1967/68 seniority lists of Assistant Executive

Enainesrs in the liqht of the obser'/ations contained in the

juuiorrent. The SuprsiKS Court did not st^cifically consider

... 17/-
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the qtssstion as to whether the promoticffj frtan Asstt-

Executivs Enqinesr v to Execaitivs Enqineer is to on the

teisis of selection msthcaS or noh-sslection lusthod, thouqh it

has itjade an observation in ?Kjra 37 of the judqment that "it

'£jas not disputed that prcsBotion frcsii the csdre of AES to

Executive Enqinesr is on the principle of seniority

-cum-fifserit". Apparently. , the ateve observaticsTr ^as isiade

without r^ard to the the relevant recruitnient rules of 1970

dealinq idith the selection method to fc® followed for

prCTjrstion frosT! Assistant Executive Engineer to Executive

Enqinser,

IS. The respondents have mention^ in scsj® of the

counter-affidavits filed by th^ that the nrathod folloa^ by

them for prt^Dtion to the post of Executive Bnqinesr is

ssniority-cajm-fRerit in some paras and Hssrit-cum-seniority in

sosiis other paras. This is hardly relevant as the natter is

to be qovem®3 by the relevant recruitn^nt rules. The

relevant recruitinsnt rules of 1970 classified the post of

Executive a^qineer as "Selection Post". In vi^ of this, wa

are of the opinion that pron»tion made by adoptinq the

selection rtsethod cannot be faulted on l^aal or cxanstitutional

grounds. Durinq the hearinq of these siratters. our attention

"kes drawn to the recruitnient rules for the post of Executive

Enqirreer notified on 13.6.SS '^ich aqain classify the post as

"Selection Post". The rscruitrresnt rules of 1986 %?ers,

0^— •
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hcwevsr, supsrssSad 'by rules notified on 9-7.91 ^titled the

Indian Defence Service of EnaineersfR^ruitment and

Cbnditions of Service)) F?ules. 1991, acxxirdina to '^ich the

post of Executive Enoineer is to be fill^ upto

the extent of sixtv six 2/3 ssrcent by pronotion f rctm the

arade of Assistant Ex^^utivs Enaineers on non-selection iaasis

and of thirty three 1/3 percent from the arade of Assistant

ES-iOinesr on selection basis. The amsnded rules of 1991 shall

ocsTje into forcse on the date of their publication in the

official Gazettae \ihich is 9-7.1991- In other ^rds. the

amended rules are only prosj^ctive and not mtrosi^ctive in

oparaticrt aniS %i2ould not aovem the filling up of the

vacai-sdies prior to 9-7.1991- That baino so, the am^idment of

the rules have no relevance to these applications before us-

19. As observe, alxjve, in ternss of f^ra 37 and 39 of

fte judqnsnt of the Supreifis CcHjrt in Janardhana^s case, any

prtsKstion Qiven subsequent to the date of filing of the

petition in the Hiah Cburt in 1979 will have to be readjust^

and the case of Shri Janardhana and those similarly situated

'ifill have to be examine for beina brouaht on the panel for

proBKsEion. A fresh panel for prcanotion '^nll "have to be draws

up consistent mth the seniority list of 1963,and 1967 in

visa of the fact that the Supr^ne Court had quash^ the rsnel

for promotion dated 13-1.1975 of 102 officers the qround

that the san® '̂ jss drawTi up on the basis of the impugned

seniority list of 1974 which had also been quash^.

m
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20- te's 3rs. therefore, of the opinion that ths action

of the respondents in revis^inq the profcotions made upto the

filinq of the petition in the Kamataka Hiah Cfeurt and in

pi-eparinq fresh panels of prcsmtions after such review and

subs^?usnt periods ^»®s truly in implementation of the

directions of the Suprer^ Court in Janardhan's case.

Promotions made on the basis of ths impuqned seniority list

of 1974 had tmsn Quash«3 by the Suprsns Cburt in JananShan's

case, ProDotions made after the filinq of the petitions in
\

tits Karnataks Hiqh Court have, been held to be subject to ths

outcome in Janardhana's case- Therefore, the readiustinent of

prcsnotions. referred to in Janardhana*s case .does not

necessarily mean that those who have already been prcsiioted

should not be disturbed in their existinq positions in the

panel of prcsmtion r^ardless of the ii»rlt as adjudged by the

DPC on the basis of the seniority lists of 1967/68. The

purpoi-t of the judqment in Janardhana's case is that the

entire exesxdse of makinq proretions to the post of Executive

Engineers shc«ld be undertaken afresh on the basis of the

1967/6S seniority list in the liqht of the observations

contained in the ju£3qment. Whether or not it would be fair

and just to revert those who had aliready been duly prcsnnoted

as Executive Engineers, after the lapse of a f^ years, while

drawinq up fresh panels for prcsnotion pursuant to the

directions of the Supn^Bs Court in Janardhana's case is an

entirely different Kstter, which will be considered later in

the caurse of this judgment-
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21. The DPCs for 1976. 1977 and 1978 iijare hald on the

basis of .the senioritv list issued in Jtrne. 1974 i^ich had

been set aside and ca^ashsd in Janardhana's cass.

Accordingly - Reviaa DPCs for ths oriainal DPCs held in 1974,

197fe, 1977 and 197S 'yara held from 2Sth May to 3ist S^y. 1984

and 30th July to 6th Auaust, 1984 in which those parsons

aliajble as on the data of the rnestina of original DPC

ware considei-sd. All the persons %jho '^rs eligible at. that

point of tiina as per tha seniority list upheld by the Supreme

Court were considered. As a result thereof, revis«3 panels

for proi-rotion to ths. Grade of Executive a-igin^r in

replacenisnt of the panels recojusnsnded by tJie original DPCs

held in tha years 1974,. 1976, 1977 and 1978 i^ere issued.

These panels Msre reccsTifnended by the review DPCs on the basis

of tns 196//&S seniority list which was held to fc® valid bv

ths SuprsTBs Court.

22. DPC for filling up of the vacancies of 1979 and

1980 was held in June, 1985 on the basis of the seniority

ij-St of 19&7/&8 circulated on 19.11,1984 after deletion of

such persons as had baen promoted on the recommendation of

fteviaw DPC. The respondents have stated that there was no

need to make any additions to the seniority list of 1967/68

at that stage because the zones of consideration for the

number of vacancies of 1979 and 1980 fully cxiversi bv

that list.
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23. DPC for fillino up the vacsncies of 1981 to 19S4

'̂ ,'as held froni 19th tev to,22rid Mav.- 1986 as a result of which

v^nsl of 216 officisrs laas publisha3 on lltJth June. 198fe. The

DPC had bsfora it the seniority list circulated in 1985

contsininq additions to the seniority of 1967/SS in respect

of such offics=rs as had joined service fron 1969 on^ifards and

those left over from the said seniority list aft.er filling up

the vacancies of 1979 and 1980 by the persons rscofmtended by

the DPC held in Juna. 1985.

24. ' The Tribunal WDuld not ordinarily intes-fere Mith

the pPLX^^incJS of the DPC idhich is chair^ by a rfember of

the UPSC. unless there is evidence on recsDrd to indicate tliat

tiTsy were vitiated by unfairness or arbitrariness. There is

no'' such evidence on record in these applications before us.

25. Soms of the applicants have aroued that acxjordinq

to the recruitment rules of 1970, promotion to the qrada of

Executive Enqinesr is to be by a Group DPC consistinq of

(a) Chairman/^feJnbsr of the UPSC (b) Joint Secretary (PSW),

Ministry of Defence and (c) Enqineer-in-Chief. In the

instant case, the Joint Secretary (Paw) did not attend.

Engineer-in~Chief also did not attend the meetinq arid in his

place one feneral J.P. Sharms attended the meetinq.

...22/-
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Tims, the very constitution of ths DFC was T^hoily illsqal and

unsustainable. Apart fron this, the DPC did not sit tor more

than 4 days . It purported to have scnstinissd a larqe

nunter of confidential reports in such a short t^riod,

leading to the inference that the scrutiny was made in a

nfschanical iKisnnsr.

26. The res^-ndents have deni^ the aforesaid

cxsntentions and alleaations. Acscsardinq to thenj- Joint

Sscrstary(PSW) did not attend the rnsstinq of the DPC but it

'aBs because of his other uroent prsocca^pation. Major General

J.P. Sharma who was officiatinq Enqineer-in-Chief and \s)ho

belonq^ to the MES attendaJ the m^tinq. The DPC was

presided over by a nsjnter of ths UPS:: and beinq experts in

the job, there was nothirw? stranqe in doinq the job in 4

27. In Union of India Vs. ScMnasundaram, AIR 1988 SC

2255, the Supren® Cburt has upiield the validity of the Office

Manoranduro No.22011/6/76-Estt.D _dated 30.12.76 issued by the

DapartJt^t of Personnel accx>rdinq to which "the proce^inqs

of the Departinent^l Prcsnotion Ocmnittee shall ba l^ally

valid and can he otsrated upt:>n riotwithstandinq the absence of

any of its members other than the Chairnen provided tiiat the

ri^mbsr was duly invited but he absented himself for one

reason or the other and there was no deliberate attempt to

exclude him from ths delibes-ation of the DPC and provide

further that the majority of the members constitutinq the

Etepartinsntal Prcsnotion Cofmiittee are present in the meatlT^Q"-

.23/-
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28. Kron the relevant file of the respondents. ^

have seen that thouqh they had initially informed the UP9C

that the Joint Secretary (P&W) and Lt. G^. R.K. Dhawan,

Enainesr-in-Chief i^ould attend the Rseetino of the DPC to be

held frcjT) 19.5.1986 to 22.5.1986, the Jt. Sscmtary inform^

on 19.5.86 that "he was not attendino the meetina due to

preocxjupation - As reqards Lt. fen. Dhawan. the

Enqineer-in-Chief*s Branch infomoai the Ministry of Defence

on 16.5.1986 that he lajas pequired to prooeaS to Jaipur for

scyf® urqent operational requirements and that Maj. General

J.P. Sharma. Officiatinq Enqineer-in-Chief isKauld attend the

DPC-

29. In view of the above, the absence of the Joint

Secretary(PSUf) at the msstinqs of the DPC '.i^ould not vitiate

the proceedinqs. ffejor General Sharrra who was officiatinq

Enqineer-in-Chief and who bslonqed to the MES was not

inccsupatsnt to participate in the deliberations of the DPC.

As the majority of the Members were present, we are of the

opinion that the procssdinqs of the DPCs cannot be said to te

invalid or unconstitutional-

"30. Sane of the applicants ha^.'e arqued that relative

assessment was not on the basis of equality. While some have

bean adiudqed on their perfonnarice in the post of Assistant

Executive Enqineer, some others like the applicants have been

...24/-
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also adiudqed in the hiqhar post of Execajtlvs Enqineer. In

this context- thev have relied upon the judgment of the Full

Bench of this Tribunal dated 29.10.1991 in OA 305/1990 and

connected nnattars ~ S.S. Sambus and Others Vs. Union of

India and Others. In our opinion, the aforesaid decision of

the Fijll Bench and other d^isions cited tefore us are

distinouishable. In our opinion, where promotions are to be

made by selection n^thod. as in the instant case, it is

entimly left to the DK: to make its own classification of

the officers being cxinsidsra3 bv th^ for prcsnotion,

irrespective of the grading that rrey te shown in the

ranfidential reports. It is for the DPC to consider the

confidential reports as a whole in this r^ard.

31- The applicants have stated that no supersession

took place in the selection made in 1985 but there was large

scale supersessions in the selection made in 1986. The

respondents have stat®3 that selections in 19S5 and 1986 v^re

made on the basis of the same sel^rtion method and that it

was a matter of chancs that there were no supersessions in

the selection n^sde in 1985. In our opinion, the proceedings

of the DPC5 chaired by M^ibsr of the UPSC' cannot be

invalidatsa^ on the gmund alleged by the applicants-

32. There is, however, another aspect of the matter-

.25/-

V.



I

-25.

ScsRs of the applicsnts had been duly pnTsi^tai to the arade of

Execajtive Enqlneer on the basis of the seniority which

existed at the relevant time and before the Suprmie Court

delivered its iudqment in Janardhana's case. These seniority

lists have been rs^iw^jn or updated in the liqht of the

iudament of the Supreme Cburt in Janardhana^s case. In our

considered opinion. justice and equity requim that

those 'ijho have already been promoted shall not be reverted

and they shall be accxmnodated in the qrade of Executive

Eiiqineer so as to protect the pay and allowanfres and the

increments draiarf by them in the said qrade. Their pay and

allowances, should be fixed accordinqly. They Tajould also bs

entitled to incrsnents in the qrade of Executive Enqinesr

from the mspsctive dates of their initial appointment in the

qrade of Executive Enqineer. Their further prcsiotions shall.

hcHsJever, bs made on the basis of the seniority lists

prepared by the respondents pursuant to the iudqment of the

Supreme Court in Janardhana^s case and in accssrdance with the

mlevant recruitment rules.

.26/-
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33. In the above bsckqroimd. ws mav consider QA 941

of 19SS filed bv Shrl H.S. Panssar and Shri P.P. Dhoncjde

'&tiile woticina as Execotivs Engineers in the office; of the

Enqinesr-irs-Chief's Branch. Nsis? Delhi, under the Ministry of

Dafencs. The applicants v.tiO bslona to the Military

Enqinserinq Ses-'/ica (MES) have prayed for the follcwinq

relisfs:-

(a) Issue directions dirsctina the respondents to

qroFit senioirity to the applicants herein in the category of

iSxecutive Ersqinesrs treating theiTi as appointees of the year

1981 since the vscanciss to '^-hich they Wafers appoint^ pertain

to the said year., iisst like the similar benefit were qiven to

the candidates '^tio 'i?ers psxsnoted in the DPCs held for the

vacancies of 1974. 1976^ 1977 and 1978:

(b) Issue appropirste Directions directinq the

respondents to promote candidates - to the cat^ory of

Executive Enqinsars strictly on the basis of seniority in

view of the fact that the .principle of quota and rota has

failed and no statutory rules ^^re framed upto 1969 and today

it is not possible to njake a cofntarison between persons ^ho

served in different catajoriss and posts that too ^^en such a

ccfficarison has to be done for a fceck mricd;
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Isstie appropriate Directions., in the alternative,

dirsctina that those have been alrsac3v promoted to the

catsaorv of Executive Enainears bs csmtinusd and that those

who would be senior to the prcsiiotsd candidates 3cx3ordina to

the revised' senionty list be prcinoted and intersi^rssd

anjonqst fh® already prcsnotsd candidates., particularly., in

of the fact that there is s direction for rsadjustiisent

. in Janardhana's case 1983(3) SCC SOli

\

' Issue ap.DnDpriate Directions directing that

supamumerary posts bs created., if necessary., for the above

purpose:

Issue appropriate Directions directinq the

respondents to produce the records relatinq to the

vacancies-position for the years 1979.. 19S0 and 1981 to

ascertain a^hether the vacancies ^ohich really arose in the

year 19S0 have bean tr^ted as vacancies of the year 1981 and

if so to issue a cxinsa^uential dirastion that the applicants

have to be promotsd -a.e.f. 1980 instead of 1981 and to set

aside the promotions of those isiho would not have fallen

'•T-thin the sone of oc.nsiderstion:

(f.) Set aside the prcsrsstions of those candidates who

ware not othen^is® eliqible for cssnsideration for prtsnotion

in the year 1981 and '^iho have bsen wronqly consiideied as

eliqible particularly in the liqht of the contentions in

paraqrsph S(i.) and (i) above.

28/~
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(q) If necessary, quash the prcceedinqs of tha

Ctepartim=nta"i Pron^otions CCsrstiittaa held for the year 1981. on

the around that the Commn1;tes was not. properly a3ns1iit.ut«^
I

and issue consequential Directions to mspondents to

constitute a proper Dspartmantal Promotion Cormiittes to

consider the eliqibla candidates for pratration in accordance

^lath the lawi

(h) Issue s Declaration declarinq that as far as

candidates who have besn already selected by the Etepartmsntal

Promotion Corrariittee as propsrly selected sine® no fresh
/

selection is r^jired in visj- of the iudqment of the Hon^ble

Supranis Court in A Janardana Vs. Union of India. 1983(3) SX:

601 'ijhich dirsctaS only readjustment to te done by the

pj-omotinq the senior candidates Who have been left out

earlier from consideration on the basis of the 1974 seniority

list and Who would be coninq lajithin the Zone of consideration

in the seniority list . prepared in acxsDrdancs with the

directions of the Siiprems Court in the said cassiand
I -

(i) Pass such other order as may be deaflisd fit-

34. Applicant No.l Shrl H.S. Panesar was diinsctly

recruited as Assistant Executive Enqineer in 1964 and he

joined ssr'/ice on 22.07.1964, Applicant No.2 Shri P.P.

Dhonqde was similarly recruited in 1964 and he joined service

on 11.07.1954. They wens recruited throuqh ad hoc interviews

" -.29//
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as direct rscruits lihioh utirs rsKjularlssS xn 1967. Thev usra
prcmotsd as Executivs Enqinesrs W-e.f- b. o" the
r««=^nclation of the DPC heM in 1976 «hich dr«.- BP a panel
forprc^otion in »74 on ths basis of the W74 s«ioritv

list. ThfiDPC hBia in 19S6 si^anslled than in the list of
Exaoutij-a Enqineers for the vaosnaies for tha year 1931.
They fiW« at. S.rfos. 13 and 70 respaotivaly in the said
panel cs^nsistiT^q of namss of 216 persons.

35. Acoorfinq to tha assilicants, the raspontents have
not i«pla«ntaa the Judq^ent of the Suprana Court in
.anardhans-s oase correctly. Inst^d of readiust^nt of
pronotions «eda fra» 1974 onwards, tha respondents have
n^vertad 225 officer, by orfer dated 29.09.1984 inoludinq the
applicants. ®ny soparsassions have takan place in tha DPCs
held thereafter in 1984 and 1936 thduqh there wars no such
supersessions in tha DPC of 1985. Thav have contended that
the selection process was delayed purposely to select 40
persons «ho «re inaliqibla before 19S4 to be considered for
selection. They «e« mqularised as Assistant. Enqineers
(Class II) onlY 1977-

-3^^ The respondents have stated m thaii
counter-affidavit that tha seniority list of 1974 as well as
tha promotions to the q«de of Executive Enqineers based on
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the said list wem quashsd fay the aiprsns Cburt in

Janardhans^s cas^. Ths DPCs of 1984.. 1985 and 1986 ware

thsreafter held. DPCs for the years 1974 to 1978 wsrs rsviea

DPCs. DPC for the vacancies of 1979 and 1980 liisra held in

1985 and DPC for the vsrancias for 1981 and subs^iient years

'sras hsld in 1986. The updated seniority list T«'as issued on

28-Q2.1985 and it was only after the finalisation of the

seniority list that DPCs for subsequent years cs3uld be held.

37, Accnrdincj to the respondents the 40 r®rsons

iresntioned by the applicants '̂ ©re recruited throuqh a DPC

chair®3 by a P^rhBr of the UPSC in 1973. In this DPC.

supersessions also took placfe in acsrordancaj with the

mcruitfr^nt rales. After the iudnment of the SupsT3i5e Court

in Janardhana's case, interpretinq the iudqment in Bachan Singh* S

case, the darnaae done to them by d^larinq them ad hoc while

thay ^^em selected by a proper DPC chaired by f^anter of UPSC

had to be undone and their nasnss include in the

r^vis^ seniority list issued in 1984. These 40 officers

were workir^n as Assistant Engineers in 1981 and Assistant

Execotiv© Snqineers since 19/3-

38. We see no isaal infirmity in the seniority lists

of 19S4 and 1985 or tine prQinoti.ons niade to the qrade .of

Executive Enaineer on the basis of the said seniority lists.

The UPSC was associated in the task of preparation of fresh
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panels for psxifRotion. Them is no material on reo^rd to

indicate that the DPCs acted unfairly or arbitrarily in

drawing up the panels for promotion.

iiaht of the foraooinQ discajssion. «e hold

that the applicants are not entitle to "the r^eliefs souqht in

the present application, except to tha extent mentioned

in pers 32 above.

T'"*® spplicants aere initially prcsnotsd to the

post of Ex^jotivs Enainesr \jith effort fmcm 5-7-1976 on the

basis of the reacmttsndatAons at the DPC c^air^ by a ffeTibsr

of the LiPS;;. The DPC held in 1986 seiected thaiti as Executi ve

STiqineers aqainst the vacancies in 1981, In our opinion, the

airalicants shall be acconsrtodatsd in the qrads of Execsjtive

Enqinesr for the purpose of protsc-Lion of their pay and

allcs^ances and incr^nents drawn by them and they shall not be

revert^ from the said qrade. The incran?snts earned by them

in the p^st of Executive Enqinser from 5.7-1976 should be

protected and their ?S3y and allcflijancss should te fixed on

that tesis, if this has not already been done. We order and

direct acsrordinqly. There will be no order as to csDSts.
«

/5. 'l'
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