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In a batch of eleven cases. including the instant
case, questions of seniority and prﬁmotion of officers of the
Military Enqineerinq‘ Service (MES for short) have been
raised. The aoplicants in these»anplications‘ a8re direct
recruits belonging to two categories - those who qualified in
the Competitive Engineering Services Examination and those
who qalified in the interview by tnion Public Safvice
Commission (UPSC for short) through relaxation of the rules.
They were initially  appointed as Assistant Executive
Engineers(AEE for short). Some of them had been a;nmoteé to
the Qraae of Executive Engineer(EE for short)) after holding
recquilar DPCs  and some had been promoted on ad hoc basis but
th&sa'promotions had bheen made subject to the final outcome
of the litigation which was pending in the Courts. MP
118071987 filed by tha Union of India praving for transfer to
the Princimsl  Bench from the Jodhpur, Calcutta and Hvderabad
Banches. applications ¥ilad by the officers of the MES was
allowed by the Hon'‘ble Chairman vide order dated 9.5.1889 so
85 to avoid conflict of decisions and that is how these cases
have come up before us for considersetion and disposal.

2. ‘ Wa have heard the 1eérned counsel  for goth
parties at length snd have gone throuvgh the wvoluminous
records carsefully. The respondents have made

available the relevant minutes of the meetinqé of the
Departmental Promotion Committes (DPC for short) which have

been perused by ws. We have duly considered the catena of
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decisions relied uvpon by both sides*. There are three maior
¥

grovps of officers of Engineering Cadre of MES., ramsly. the-

promotee groupn. the direct recrvit {interview) group and

the Direct Recruit (Examinsation) group. The interests of

these grouns are not similar. Hevertheless. some of the

issues are comon  and it would be convenient to discuss them

at the outset before considering the facts of sach case.

> 37 £ § PR ) J ooy ey 3 I oo 3y .."
3. Broadly  spesking,. Lhe 1ssuss raissed ariss cul orf

t+he decision of the Supreme Court in Al Janardhans Ys.
nion of Indis,. 1983 =8¢ {Lse8) 457. The appilcants are
contending that Janardhsna’s case has not bsen properly

mberstond and  implemented. The respondents are  contending

that they bave implemented it in lstter and spirit. -
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AIR
1987 sC 188S%: AIR 1988 SC 1113: 1989¢ 799; {4) 813 :
554: 1988{3) sSLJ 708: 1988{3} 313 Z41; AIR 1988 8C 2755;
196911Y ST {(CAT) 430; 1968 SLR 333; 1975{1) SLR 805;
1881{2¥ 213 {CAT) iD0: 1969{1}) SLJ {CAT} 257; 1992{2) JTi{=3C}
764: 198%(9) ATC 386: AIR 1990 sC 311. ’

1689(4) SLJ (CAT) 977: ATR 1987(7) CAT ©37: ATR 1987(2} CAT
50z 199111} SLI{CAT) 530; 1984(4) 503 554; 1987{1) SLJI{CAT)
457 1989£{3) SLI{CAT) 719: 1989{4} =rLJI{CAT) 773: 19%0{2} -
SRLI{CATY ?58; i987{ 1) SLI{CAT) 5097: 1989{2) SCALE ZD5;: AIR
1607 s 1808 1997(3) S 73; JT 1997{5) BC 687: JT 1992(5}
BC 555:; JT 1092{5) SC 525: 1990{14) ATC 379; AIR 1959 sC
1740, 1074{1) Sr@ 505: AIR 1955 SC 733; 1987 Supn.SCC 15:
1988{3{ sSLJ 204; 1983{3) SLI(CAT) Z41: 1988{3) SLI(sC) &1:
1961f1) arJ (CAT) 4: AIR 1987 =5C 1748: AIR 1985 8C.1378;
1988(9) ATC 709: 1960{1) ATJ 440: 1971(1) 2CC 583; 1974(4)
SCC 308; 1988(1) SCR 111: 3T 1992{5} =2C 97; 1891{18) ATC §5:
AIR 1997 SU 435; 1991{7)) 807 100: 199%{7} SLJ 14: 1974(1)
orp 504- AIR 1985 8C 277: AIR 1987 3C 1467: AIR 1957 sC 1910:
AIR 1958 pelht 15: AIR 18985 =C 1553;:; AIR 1970 sSC 1748; AIR
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4. Shri Janardhana was an Assistant Executive
Enginser balonging to the promotee category. He had filed &
Writ Patition in the Karnataka High Court in 1979 questioning
the validity and legality of the seniority list dated June
14. i974 and the panel of promotion dated Janvary 13, 1975 in
respect of 107 officers prepared on the hasis of the impugned
saniority 1ist. Prior to the publication of the impucmed
seniority list, = seniority list of AER was drewn up in 1863
and another 1ist drawn up in 1967/68. In the operative part
of the judgment in Janardhana’s case, the Supreme Court has

directed as follows:—

"Let & writ of certiorsri be issuved cuashing and
setting aside the seniority list dated June 14, 1974, It‘ is
.furth@r hereby declared thsat the seniority lists of 1963} and
1967/68 were walid and hold the field 111 1959 an& their
revision wan be made in respect of menhers Qho Joined

saervice after 1989 and the periad subsecuent. to 1969. The

manel for promotion in respect of 107 officers included in

E-in-C's Prmée‘dinqs Ho.85020/EE/74/EIR  dated Jamuary 13,

1875 is quashed and set aside. A1l the promotions oiven

subsequent to  the filing of the petition in the High Court
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,
are sobiect to this decision and must be readjusted' by
drawing up & fresh psnel for promotion keeping in view the
1963 and 1967/68 seniority 1’151:5. of AEE in the l‘iqbt of the

observations containad in this Jjudoment®.

5. "The seniority list of 1974 - was prepared
consistent with t.he quota rule. Before the said seniority
iist was‘ Drepared . one Bachan Singh and another, two
promotees to the post of Assistant E:gécutive ‘En'qineer in the
éears 1958 and 1959 respectively h'adl filed & Writ Petition in
It'he _%]h:’i_ High Court challenoing the apnointment of several
direct recruits of MES on the gromnd that their appointment
was contrary to and in vialaﬁian of the rules of ra:mitment
angd thevy were not validly apa;:;ointed and . thereforé, could not
become members of the Service. The Writ Petltlcn w3s
dismissa? by the Delhi High Court and the matter was carried
in appeal to the Supreme Court. .-The Supreme Court. in
Janarﬂhanafs case ohserved that in Bachan Singh's ecase. the
court "upheld the appointmant of those direct ﬁacmits who
wera vappainted after interview by the UPSC by holdinq ‘ﬂ')at
that was done in relaxstion of the rules both as to
competitive examination and the promotions were given after
relaxing the quota rule. The court held that direct recruits
wha were ap‘pbinte& by intersién 'fall within the élass. of
direct recruits®”. b(/\
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5. In Janardhana’s case. it was observed that since

recruitment contrary to the recognised mode of recruitment

under the relevant rules was held valid in Bachan Singh's"

case. it must Tolleow as a2 corollary that the came emergency .

compelled the Government to recruit by promotion engineers to

the post of AEE Class—-I in excess of the cuota by exercising

the power of relaxation and such recruitment ipso facto would

he valid. The promotees being validly promoted as the guota
yule was relaxed_,. would become members ‘of the Service.
vhether the vscancies were 111: the permsnent. strength or in
the temporary cadre is irrelevant because none of them /;is
reverted on thé ground that no more vacancy is av;-rilable".
The' ap?el iant and those similarly situsted were recruited by
promotion during thase years in excess of the auota as
provided in the rules. The racruitmeni: having .been dc;ne for
meeting the e;-:iqéncies of service by rélaxinq the ;’ules_.
including the quc;ta rule.. the,prm.ation in excess of ouota
would be val'id‘. Once the recruitment was legal and wslid.
there was no difference between the holders of  permanent
posts and temporsry msts'in so far as it related to all the
ménbem of the ser"vio;e. Persons recruited to temporary posts

would be mambers of the Service.
Q"

P 7



7.

7. In Janardhana’s case. the Suprame Court took note
of the fact that ine muota vule was wholly relaxed between
1858 and 1989 to suit the remuiremants of service and
observed that no effect can be given to the seniority rule
which wholly interlinked with the guota rule and cannot exist
apart from it on its own st.renqth‘. This was implicit in the
senjority lists prepared in 1963 and 1987-68 in  respect of

ssistant Ewecutive  Engineers which were drawm up .in
accordance with the princinle 't'hat continuous officistion
da-témines t'l_'se inter se seniority. It was observed that the
aforesaid two senlority lists were legal and valid and dréwn
up on the hasis of the principle which satisfied the test of
rticle 16 and that they must hold the field. The Suprems
Court  further  observed that the 1974 seniority 1151: was

liable to be guashed cn the following grounds:—

"The critaria on which 1974 seniority 1list is
founded are clearly illensl and invalid and this stems from
a mispnderstanding and misinterpretation of the decision (?f
this Court in Bachan Singh's case. It also overlocks the
character of the asppointments made during the pericd 1950 to
1989, It treats walid appointménts as of doubtful validity.
It pushes down persons vallidly apnointed below those who were
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promotion given subsemient to the date of the filing of the
petition in the Hiqﬁ Court must bhe-temmorsry an;'! must' abide
by the decision in. this appsal. Therefore. conseguent upon
the relief being diven in this appeal, the promotions will
have to be readjusted and the case of the appellant and those
similarly situsted will have to be examined for being brought
on the panel for prta;x‘_ﬂ-:ion“.

g. Bome direct recruits through examination filed
review pstitions in the Supreme Court which were dismissed
(CMP Mos. 8727-31 of 1983 - Madanlal and Others Vs. U.0.1I.
snd CMP Nos.  9856-61 of 1983 - 0.P. Kalsian & Others Vs.
Union of Indis). Contempt petition filed in Janardhana‘s
Case was also dismissed{CMP No.Z5406 of 1984). Thus t'he‘

judqw@ﬁt of the ‘Supreme 'Cc:urt in Janardhana'’s case is fina\l

’

and binding.

0. An  important issue raised in the litigation
hafore us is whether promotion fmr.n the cadre of aséistant
Exeturtive Engineer ’ta' Execrtive E:nqivgeer is on the princinle
ef seniority-cum—merit or on . the principle . of

merit-cum-seniority. | A_—
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.10.

ii. . Bmaély speaking . 'there are two methads_ fo

promotion known to service jurisprudence - seléction method
, .

and non-selection  method. The relative importance of

éeniority and merit w@uld depend on thé mathod specified in

the P.écmitment Rules. The relevant decisions of the S;}pr*eme

Court on the subiect may be summed up as follows:—

{3)’ In  Sant Ram Sharma Vs. State of Rajasthan. AIR
1987 eC 191{}, the Suprem= Court observed that it is‘a well
established rule that opromotion to selection grades or
selection posts is to be hased primsrily on merit and not on
saniority and ltha‘t whan the claim of officers to selection
posts is under . considerstion, seniority should not be
regarded except where the merit of the officers is judged to
be equal and no other criterion is. therefore. available.

{31 In State of Mysore Vs. Syad Mehmood, 1988 sLR
333 at 335, fhe relevant rules provided for promotions to be
made by selec:tiaﬁ on the basis of seniority-cum-merit. The

Supreme Court observed that selection will be on the basis of

 senjority subject to Tfitness of the candidste to discharge

thé duties of the post Trom among persons eligible _for
promotion. It was further cbserved that "where the promotion
is hased on seniorit;_;—cunﬂnax‘it, the officer cannot claim
D?mxﬁti&ﬁ as s matter of right by virtne of 'his. seniority
alone. If he is found vnfit to discharge the duties of the
higher post. he may be passad over and an officer junior to
him may be promoted®. Q\/ !

-
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- merit—cum—seniority © or

.11,

-

{i11) _In Janki Prasad Parimoo Vs. State of J&K,

1973(13 8CC 4720 .at 431, it was observed that “selection means
that the man selected for promotion must be of merit. Where

promotion is by seniority. merit takes the second place but

when it is & selection, merit takes the First place and it is

implicit in such selection that the man must not be Just
average”. '
{iv) - In Union of India Vs. .'M..L., Capoor, 1974 scc(LiS
5 at 24-75, the Supreme Court has considered the meaning of
the serv1ca rule w’hic’hl stipulated that the selection for
inclusion in the select list éﬁallhbe baséd on merit and
SLlitability in all respects with due regard to seniority. Tt
was ohsarved f_hat "what it means is t’haﬁ for inclusion in the
list, merit and suitabilitf in a1l respects should be the
governing consideration and that se;wiority should .play cnl'y a
secondary role. It is only when merit and épitability are
rmoughly equal that seniority will be a detemininq _fact;or,
‘m‘F' if\it is not fairly mssible to make an assessment inter
se of the mant and suitability of two eliqibie candidates
ar:d come to & firm conclusion. seniority would tilt ' the
scale".

{v) I Sta;‘_e of Kersla Vs. N.M.- Thomas. 1978
SCC(L&S) 777 at 257. the Supreme Court observed that "with
regard to pfomotion the nomal principles are either
seniorityv-cummerit.

Seniority—sum——merijt means  that given the minimum Necessary

merit requisite Tor efficiency of administration. the senior

though the less meritorious shall have prierity“.

o
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In D.K. Mitrs V¥s. Union of India. 1985 SCC(L2S)

"t

{vi
879, the Sum@m@ Court wupheld the validity of promotions made
.{:-'ﬂ the }'3355.54 of merit to the qra&e of Divisiéﬁal Medical
Officers., The rules were amended te'_ provide promotion. by
ﬁan’.-se}azticn mathed {i.e. seninritg—_cu:m-suitability}. It
‘was held thset promotions and .app\:)intmgnts made under the new
rules cannot  affect fjmt}otians and appointmants already made
under the unamanded rules.

)

{vii} In R.8. Dass ¥s. Union of India, 1987{(Z} SLJ

{8} 55 st 83, the Supreme Court observed that yhere

seiaction is made on merit alone for promotion to 2 higher ‘

service.selaction of an officer altﬁouqh dunior in service in
33?@'1’@?&33&@ to his senior doess not strictlv’ amount  to
'su_taer;sessian- vhere promotion 15 made on the basis of
seniority thé éeﬁior has preferential right to promotion
against his :Zlmisrf_; but ‘_ where  promotion is f_nade on ner%t
al‘aﬁe, senior officer has no lensl right to ‘gmmotion and if
CJJuniors ta.him ém selected for promotion on merit the senior
' officer is not leaslly supersefied. when merit is the
criteria for the selectidn aﬁﬁ:mqst the nérs’sbars of the service
no officer has - legsl vight to be s-‘e}aated; for Dmimtian;
é}:csapt that he has only ‘ right. to be considered along with

dtl'hers B » . &

)



fwisil In State Bank of Indis vs. Mohd. dvnuddin, 1987

eroings) 484, it was observed that "whenaver promotion tao a
higher post is to be made on the basis of merit no officer
can claim promotion to the higher vost as & matier of right

B

vy virtue of seniority alone with effect from the date on

o

which his juniors are promoted.

{32} In S.B. Mathur ¥s. Chisf Justice of Delhi High
Cx urif 1880 8oC{es) 183, it was observed that where

N -

selaction is ©o be hased on merit,. seniority can be taken as

N '

"a relavant factor fTor 1'1m'}t3‘_m§ the zone of consideration
nm=1r§sé that this is not done so rigidly as to sxclude a
propar selsction on merit Egainc_f made. The  minimom
aliagibility oguslifications, has to be kept distinct from the
sone of consideration and even if there are s large number of
candidates who satisfy the minimom eligibkility requimmen{; it
is not alwsys recuired that they should be included in the

zone of considerstion.

8

{x3 The distinction betwesn the method of promotion
by selection and of promotion on the  basis of

seniority-cum-marit has been noticed in the case of R.S.

Faghunath vs. &tate of Ksrnataka, 1991{(Z) SCALE B0S.

o
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Z. According to the relevant Recoruitment Roles

[

notified in Jenuary, 1970, the post of Execotive Encginesr is

a “sslection post®. The applicents in some of thass

arnlications have referred to other organised EBnginesring

Services where the corresponting post in the senior Class 1
soale is non-selsction post. Even in the Survevor cadre of

MES. the post  of Burvevor of Works which corresponds to that

of Executive Enginesr is  trested and fdescribsd as
“ron-selection post. Thus  according to tham, tha

desoription of the rost of Executive Encineer a;':; “salection
post™ in MES was  an erroneous dererture from the nomsl
pattern of promtion in corresponding post  of other
ecpivalent organised services. The respondents have aroued

t
that sny reference to othér orosnised services as well as

Surveyvor Cadre of ME2 either in matter of duties or in mattrer

of pramotion to the post of Executive Engineer has no bearing

o

i the case as promotions to the grade of Executive Entfineer

in MES sre made on  the basis of the statutory recruitment

ruies which classify the post as a “selaction posth.

is. The applicants have relied upon the sulmissions

pefore the Estimates Comnities

made by the Depariment itself
of Parliament to the effect that one of their chief aims is
e bring some parity in promotional prospects in the MES with

we 154~



.15,

those prévail :‘mq "in  other ‘mqineerinq Departments  1like
Railways and the, CPWD(vide 75th Report of the Estimstes
Cosmittee, 1981-82). The Department had submitted a Cadre
Review proposal to the Covernment ih 1980-81 in which it uas
stated that the post of Assistant Executive Er‘-;qineer was
functionally & training post. According to the applicants.
this indicated that promotion to the next higher grade 1i.e.

to the post of Execntive Engineer was to be made on the hasis

4

‘of senioritv-cum-fitness.

14. As agsinst the above, ' the respondents have
contended that no decision had been taken by the Government
st that point of time to mske the post of Examﬁve Engineer
8 non-salection post to be filled on the basis of seniority
onlv. They have also denied that the post of Assistant
Executive Engineer has been acceptad to be a tminin;:; post.
i5. | Another point urged by the applicants is that the
Third Pay Commission had stated in Para 6 of Chapter XIV of
its report thet the Himior grade in organised Engineering

Services serves as a training and preparatory period before

promotion to senior scasle after five to six vears. According

to them, the sbove recommendation has been accented by the
Governmeanit. In this context,. they have relied upon the

Judoment of the Supreme Court in Porshottam Lal Vs. Union of

India. AIR 1987 SC 1088. - Q-

.. 18/~

N
!
i

@

A}

)



is. As aqainst the shove, the respondents have stated

that the report of the Third Pavy Commission does not contain

.any recommendation for making the post of Executive Engineer
- 1

\

& non-selection post to be filled by  senioritv-cum—fitness
and. therefore, the ouestion of its accéptance does not
arise. According to tham.Purushotiam Lal’s case 3is  not

applicable to the facts snd circumstances of the case.

7. - Tha ruling in Janardhana’s case principally
related to the breakdoan ‘of the guota-rota rule and the
enﬂnci-atian of the principle that continooss officiation
detemwine-s inter se senjority of direct réecruits  and
promotess. Ar:mrﬂinql'-_:,‘ the Supreme Court set aside and

ouashed the seniarity’ list dsted 14.6.1974 and upheld the

validity of the seniority lists of 1963 and 1957/68. The

Supreme Court further set aside and cuashed the panel for

promotion in resp@ct of 102 officers on the basis of the
seniority /1 ist a‘f. 1974, As recards pmmtiéﬁs made
subsemment to  the filing éf the petition in the High Court,
it was dii;e'\*':taé that ths samé wonld be subdect | to the
decision in Jamardhan’s cese and must  be readiusted by
drswing up a fresh panel for promotion kee-pinc_s in view t'héA
iss3 ane?i 1987/68 seniority 1lists of }-‘,;ssistaht Exa:;gjti‘fe
Enginesrs in the light of the cbservations contained in the
Judgment. The Suprems Court did not specifically cansider_

N

17~



.17,

the guesti-gn as .to whether the pmmotie;ﬁ from Asstt.
Executive Engineer \ to Executive BEnginesr is to be on the
msié of sslection method or mﬁ%@lecticm method, thouoh it
has made an observation 1in pava 37 of the FJudoment. that it
was not disputed that promotion frcsﬁ the cadre of AEE to
Executive Encrmeer is on the principle of ' seniority
~cum-meritt. Aopaventiy.  the above observation was maae
without regard to the the relevant recruitment rules of 1970
dealing with the sélecﬁien mathod ta. be followed for
pramotion from Assistant Exécutive Engineer to Executive
Entinesr.

8. The respondents have r;*.entioneé in some of  the
ccuﬁbér—ai;fids‘:its filed by them that the method followed by
them far"ércfmtim to the post of Executive Enginser . is
seniority-com--werit in s&ne paras and mrit——cmn-sehicrity in
soie other paras. This -is hardly relavant as. the matter is
tc'he.(mvémed by the relevant recruitment - rules. The

relevant recruitment rules of 1970 classified the post of

Executive Engineser - as “Selection Post®. In ‘;iéw of this. we

are of the opinion that. promotion made by aderjtlnc; the
selection method canmot be faulted on legsl o constitutionsl
groonds. uring the hearing of thése matters., our attention
was drawn to the recruitment rules for the post of Executive
Engineer notified on 13.5.85 which aqéih classify the post as
“Selection Post". | The recruitment rules of 1985 wera,

o—
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.18,

howaver,. superseded 'hy rules notified on 9.7.91 entitled the

Indian Defence  Service of Encineers {Recruitment _ and
Conditions of Ssrvice)) Rules. 1991. according to whix:‘i; the
post of .Executive_ Engineer is to be filled vpto
the axtent of sixty ‘six 2/3 percent by promotion from  the
qi’ac‘i@ ‘of Assistant Executive Engineers on non—selection basis
and of thirty three 1/3 parcent from the grade of Assistant
" Engineer on selection hasis. The amended rules of 1921 shall
come into force on tAhe- date of their zml;'ﬂ ication in the
official Gazs?ttee which is 9.7.1991. In ofher words. the
amended rules are only prospective and not retrospective in
operation and would not govern the filli_n;:_f up of the
varanclias 'pﬁc-r 1o 9.’?.-199'1‘ ;1"hat baing so, the amendmant of
the rules ha‘;re NG re]évanm ta these appiications hefore uvs.

4. ~ As chservaed above. in terms of Pars 37 and 30 of

the judgment of the Supreme Court in Janardhana's case. any
promotion. given subsemuent to  the daste of filing of the

‘petition in the Hich Court in 1970 will ha*;e to be readijusted

and the case of Shri Janardhana and those similarly situated

will have to be examined for being brought on the panel for

promotion. A fresh panel for prénaﬁan will have to b@ drawn
up Consisten_t with . the seniariﬁy list of 1963 .and 1987 in
view of the fact t}fsat the Supreme Court had cuashed the panal
for promotion dated 13.1.1975 of 107 officers an tha‘ around
that the same wss drawn up on the hasis of t}ﬁé - impucmed

seniority list of 1974 which had also been quashed.

O—"
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720. e are. therefore, of the opinion that the action
of the respondents in reviéuihq the promotions made upto the
filing of the petition in the Karnataka !—iiqh Court and in
preparing frash panels of promotions after such review and
subsequent beriads was truly in  implementation of the

directions of the Supreme Court in Janardhan’s case.

Promotions made on the basis of the impugned seniority 1list

of 1974 had been owashed by the Sanm Court in Janardhan'’s
case-,i Promotions made after the filing of the petitians in
the Karnataks High Court have been held to‘bef subject to the
outcoma in Janardhana's case. 'Th@refore_. the readjustment of
promotions. referred to in  Janardhana’s case.does  not
necessari}.g mean that those who have already been pramnoted
should not be disturbed in thelir existing positions in  the
panel of promotion regardless of the merit as adiudoed by the
DPC on the basis of the semiority lists of 1§67;’68. The
purport of the Judgment in Janardhana's case is that the
antire exercise of making promotions to the post of Executive
Engineers should be underta}:en af.;esh on the basis of the

1967/68 senierity list in the light of the observations

contained in the judogment. Whether or not it would be Tair

and just .ta ravert' those who had already been duly promoted
as Executive Engineers. after ti:se lapse of a few vears, while
drawing up fresh panels for promotion parsuant to  the
directions of the Supreme Court in Janarﬁhan’é"‘s case is an

entirely different métter, which will be considered later in

the course of this Judament. M
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i. - The DPCs for 1976, 1977 and 1978 were held on the
basis of the  seniority 1list issued in June, 1974 which had
besn set aside and owashad in  Janardhans’ case.

Accordingly . Review DPCs far the original DPCs held in 1974,

»ed

1978, 1977 and 1978 were held frcm Z8th May td 3lst Mavy,. 1984
arnd 30th July .ta Sth August, 1984 in which those persons who
were eligible as on ths date-‘ of the mseting of original DPC
ware considered. A1l the persons who were eligible st that
point zf tims as per tha .senicsrity }is;t upheld by the Supreme
Court were considered. As a result thereof, revised mnpanels
for pr\':xm-::«tlaﬁ to the, Grade of Executive Enginéer in
repglacement. of the 'Danels recommended by the original pPPCs
neld in the vesrs 1974, 1876, 1977 and 1978 were issued.

These panels were recommended by the review DPCs on the hasis

27, brC  for filling up of the vacancies of 197¢ and
19880 was hald in June. 1985 on the basis of the saniority
1ist of 1967/68 ciroulated on ‘,";‘_1}'..1 B84 after deletion of
such persons as  had bean promoted on the rec\mndatiqn of
Rewvisw DPC. The respondents have stated that there was no
need to make any additions to the seniority list of 1967/68
at that stage because ths zones of consjdémtian for the

mumber of vacancies of 1979 and 1980 were fully covered by’

that list. Ql//



3. | oPC  for Tillino up the vacancies of 1981 to iS‘Sii
was held fm'n.‘lgth May to. Z7nd Mav,. 1986 as a result of which
panel of 7218 officers was poblished on 13th June. 1985. The
poC had before it the seniority list circulasted in 1985
containing additions to the senlority of 1967768 in respect
'of such officers as had joined service from 1969 onwards and
rhose left over from the said seniority list after filling up

the vacancies of 1978 and 1980 by the persons recommended by

the DPC held in June. 1985.

74. ©  The Tribunal would not ordinarily interfere with
the proceasdings of the DPC which is chaired by a Mamber of
the UPSC, unless there is evidence on record to indicste that
they wers vitiated by wnfairness or arbitrariness. There is

no such evidence on record in these applications before us.

75. ' seme of the applicants have arcued that according
to the recruitment rules of 1970, promotion to the grade of |
Executive Engineer is to ke by a Group A'*}f‘\* DPC consisting of
o {al Chainna‘n!h‘égxnber of the UpsSC (bl) Joint Secratary {Pew), |
Ministry of %feﬁt:e and’ {c) Engineer-in-Chief. In the
instant case. the Joint Secretary [(PaW) did not attend.
gnginser-in~-Chief also 4id not attend the metinq.and in his

place onae Maj. General J.P. Sharms attended the mesting.

o \
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ms . the very constitution of the DPC was wholly illenal and
unsustain"?ﬂa. Apart from this, the BPC did not sit for more
than 4 davs . It purported to have scrotinised s laroe
numhéf of confidential reports in such 8 short period,
leading to the inference that the scrutiny was made in a

mechanical msnnsr.

Z5. The responoents have denied the saforesaid

cortentions and  aslleastions. According to them. Joint

7
{
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-
w
i
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i
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Sscratary (P id not attend the mesting of the DPC buf it
was becsuse of his other urgent nnaﬁmmatién. Major General
J.P. Sharms who was officliating Engineer-in-Chief am; who
balonged to tﬁa MES attended the neeﬁinq. ‘ The DBPC was
presided over by a mawber of the UPSC and being experts in

the job. there was nothing strange in doing the job in 4

gays.

27, In Union of India Vs. Somasundaram. AIR 1988 sC

7755, the Supreme Court has upheld the validity of the Office

fri:—;moranémn ﬂG.ZZQ}lg'S;’?{*}—E‘.stt:D _dated 30.172.75 issued by the

Department of Personnel according to which “the proceedings

of the Departmentsl Promotion Committes shsll be leoslly
valid and can be opersted upon notwithstanding the absence of

any of its members other than the Chairmsn provided that the

mamber was duly  invited bhut he asbsented himself for one

resson or the other and there wss no delibsrate sttempt To
exclude him from the deliberstion of the DPC and wprovided
further that ths malority of the members constituting the

Departments] Promotion Commitise are present in the meating®.
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78. . From the relevant file of the respondents. we
have seen that though they had initislly informed the UPSC
that the Joint Secretary (PaW) and Lt. Gen. R.XK. Dhawan,
Engineer—-in-Chief would attend the meeting of the DPC to be
held from 19.5.1985 to .'2‘2.5.1986_. the Jt. Secretarv informed
on 19.5.85 that he wuas not attendim the meeting due to
preaccoupation. As reqgards Lt Gan. Dhawan. the
Engineer-in-Chief’s RBranch informed the Ministry of Defence
on 16.5.1985 that he was recquired to proceed to Jasipur for
some urgent operstional  recuirements and that Maj. General

J.P. Shamma,. Officisting Enginser-in~Chief would attend the

29. In view of ﬁhe above, the absence of the Joint
Zecretarvy({PAW) at the mestings ﬁf the DPC would not vitiate
tha pr&:@edinqs.’ Major General Sharma who was officiating
Engineer—-in-Chief and who belonged o the MES was not
incompatent to wparticipste in the deliberations of the DPC.
2s the majority of the Members were present, we are of the
opinion that the proceedings of the DPCs cannot be said to be

invalid or vnoonstitutionsl.

(A

30. Same of the applicants have arcued that relati‘—.-?é
assessment was not on the hasis of emmuality. WwWhile some have
been adjudoed on thelir performance in the post of Assistant
Executive Enginesr. some others like the‘an_nl icants have beajn

.ao28f-




also adiudged in the higher post of Execntive Enginser. in
this context., i:hey have relied vpon the Judoment of the Full
Banch of t’i’-:is Tribunal c'*.atéd 28.10.1981 in DA 30571990 and
connected matters - S.8. Sambus and Others Vs. tnion of
Indis and Others. In our opinion. the aforesaid decision of
the Full Bench and other decisions cited before us are
distinguishable. In ocur opinion, where promotions are to be
made by selection msthed. as in the instant case. it is
entirely left to the DPC to mske its oun classification of
the officers being considered by tham for promotion.
irrespective of ths arading that may bs shown in the
confidential reports. It is for the DPC to consider the

confidential reports as a whole in this regard.

w

i. The appl icants have stated that no supérsession
tock place in the selection made in '1985 but there was large
sé’ le supersessions in the selection made in  1986. The
respondents have stated that selections in 1985 and 1986 were
made on the basis of the same selection method an;i that it
was a8 matter of ch.;mca that there were no supefse’ssicﬁns in
the selection made in 1985. In our opindion. the proceedings
of the DPCs chaired by Mewber of the UPSC cannot  be

invalidated on the ground alleged hy the applicants.

oy
(W]
v

There is. however,. snother aspect of the matter.

0"




Some of the applicants had been duly promoted to the grade of
Executive BEnginesr on the basis of the seniority which

existed at the relevant time and before the Suprame Court

delivered its judmment in Janardhana’s case. These seniority ‘

[

ists have besen redrsun or updsted in the 1light of the
Judoment of the Supreme Court in Janardhana’s case. In our
considered opinieon, Justice and eouity require that
those whe have slready been promoted shall not be reverted

and they shall be sccommcadated in the grade of Executive

Bhwgineer so as to protect the pasy and allowances and the

increments drawn by them in the said grade. Their pavy and
allowances. should be fixed accordingly. They would also be
entitlied to increments in the arade of Executive Enginser
from the respective dstes of their initial sppointment in the
grade of Exscutive Enqinéer‘ Their further prawmotions shall.
hawever. be made on the basis of the seniority 1lists
nnenared by the respondents pursuant to the Judgment of the

Suprema Court in Janardhanats case and in accordance with the

relavant recruitment yules. N/
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33. In the ahove background. we msy consider QA 941
of 1985 filed by Shiri H.8. Panesar ang Shri P.P. Phonode
while working as Executive Enginesrs in the office: of the

Enginser-in-Chiaf's Branch. Mew Delhi. under the Ministry of

NDafence. The amolicents who belong  to  the Military
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Enginsering Service {MES]

reliefsz—

Issue directions Zirecting the respondents to

ey
o))
ot

arant senioirity to the soplicants herein in the category of
Exscrtive Enginsers tresting them as appointeses of the vesr

1081 since the vacsnciss ta which they were appointed pertsin

3
ofo

T
b

the said vear. Just like the similar benefit were given to

the candidates who ware pranoted in the pPCs held for the

vacancies of 1974, 1978, 1977 and 1978:

3

{h} © Issue appropirste Directions  directing the

respondents to promote candidatss-to the cstegory  of

-
&4
b

Executive Engineers strictly on the basis of seniority in

viaw of the fact that the rrinciple of goota and rota has
failad and no statutory rules were Framed upto 1969 and today
it is not possible to meke s comparison betwesn persons  who

served in different categories and posts that too when such a

comparison has to he done for a hack period:;




Issue apurrnraate Directions. in the alternstive.

anY
!
St

directing that those who have been already promoted to  the

category of Execntive Engineers be continued and that thoce

who would bs  senior to the promoted candidates according to

the ravised seniority  1ist be Drﬁmated and interspersed

smongst the alreasdy promoted csnéidstes, garticularly, i

- - =

view of the fact that there is a direction for readjustment

.in Janardhana’s case 1282({3) =20C S01:

Issue spmropriate Directions directing that

supermumersry  posts be orested. iT necessary,. for the sbove

GUIPOSa 2
{&) Issue aporopriate Directions Sirecting the'

respondents to  produce  the records relating ta  the

SCATY FZPS”DC“’tiGﬁ for the vesrs 1979, 19880 and 1981 to
ascertain whether the wvacancies which reallv arose in the

¥ear 1980 have bean trested as vacancies of the vear 1981 and

i o to issue & consecuential direction thst the aspplicants

have to be pramoted w.e.f. 1980 instead of 1981 and to  =et

pi]
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of thaose who would not have fsllen

!
3

Wwithin the zone o considerstion:

{f} St  aside the promotions of those candidates who

. -

ware not otherwise sligible for consideration for promotion
in the vear 1981 and who Have been wrongly considersd as

eligible partianiarly 3in the light of the contentions in

W ' . ‘. .78/~



1
N
(¢4
+

s

{o

b

If necasssry. cuash the procesdings of the

“Departmental Promotions Committes hald for the vear 1981, on

the ground that the Committes was nobt properly  constituted

1 b
- 3 5 o

and issue consecguentisl Directions v to respondents to
constitote 2 proper Derertmental Pramotion Comnitise to
consider the eligible candidates for promotion in asccordance

with the law;

B

o . - N - - . - -
33 Issue a8 Declarstion declarmng thast as far as

1

rdidates who have been already selected by the Departmental

Promotion Commitres 835 progerly selected since no fresh
/
N . i
selection is remuired in view of the judagment of the Hon'ble

Supreme Court in A Janardana ¥s. Undon of India. 1933(3) =CC

$01 which directed only readjustment to be done by the

promoting the senior candidates who have heen left oot

in the seniority 1ist  prepsred in accordance with the

Jirections of the Suprems Court in the said case:and
(.

{11 Pass Such other oyder as may be deemed fit.
34. Applicant Ho.l Shri H.8S. Panesar was directly

recruited as Assistant Executive EBEngineer in 1984 and he

et}

7.1954. Applicant No.Z Shri P.P.

= 3 - =z Ty
Joined service on ZZ.

Dhonade was similarly recruited in iosd and he ioined service

on 11.077.1854. They were recruited through ad hoo interviews

-, .,
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as direct recruits which were recularised in 1987, They ware

promoted as EX tive Engineers w.e.f. 5.11.1278 on the

recomendation of the DPC held in 1976 which drew up s panel

for promotion in 1874 on tha basis of the 1973 saniority
. } . '
1ist. The DPC held in 1085 empanelled them in the 1ist of

Executiye Enginesrs for the vacancies for the vear 1981.
Thay ficure st 2.Hos. 73 and 70 respectivel*;: in the said
nanel consisting of names of 7215 persons.

35. according to the applicents. the respondents have
not implemen rted . the Sudgment of the =uvpreme Court in
Jaward’héna*s case oorrectly. Instead of readjustment of

promotions mede From 1974 onwards. the respondents  have

reverted 225 officers by order dated 70.00.1984 including the

applicants. Many SUpSrssssions have taksn place in the BPCs

& thongh there were no such

QC\

held thereasfter in {984 and 19

SUpSTSessionNS 4n the DPC of 1985. They have contended that
the selection procsss wWas delaved purposely to select 40

TErsons ’ahi} were inelig ’{3 = hefore 1984 to be considered for

selection. They wers reqularised as Assistant Enginears

{Class 11} only in 1677,
35, The respondents have zrated in their

counter-affidavit t+hat the seniority 1ist of 1974 as wall as

the prof ~tions  to the grade of Executive Engineers hased on

SN

.. 304




the said list were ocuashed by the Supreme Court in
Janardhane’s casd. The DPCs of 1984, 1985 and 1986 were
thereafter held.. DPCs for the vears 1974 to 1978 were revied
ors.  DPC for the vacancies of 1979 and 1980 wers held in
1985 and BP::‘ for the vamncies' For 1881 and subsedquent vears
was held in 1986, Thé updsted senjority list was issued on
28_07. 1985 and it was only after the finslisation ;af the
seniority 1ist that DPCs for subsequent years could ba held.
21, According to the respondents  the. 40 persons
mentioned by ithe applicants were racmiteﬁ' through a DPC
chaired by a Member of the UPSC in 1973. In this DPC.

supersessions alsc  Look place in accordance with tha

recruitmant rules. After the Judcment of the Suprems Court

O

in Jenardhana’s oase, interprating the Judoment in Bachan 5 ingh’ 5

caze, the damsge done to them by declaring them ad hoo while
thay were selected by a proper Déi: chaired by Mamber of UPEC
had to be undone and their names wers inciuded  in the
revised seniority 1ist issuved in jo84. These 40 officers
were working as Assistant Eﬁéineers in 1981 and ﬁssistsnt_

Evecutive Fnginsers since 1973,

A
EX}X
=
)
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o leaal infirmity in the saniority lists

l

£ 1084 and 1685 or ths promobions made to the arede .of

P
3,

ve Engineser on the basis of the said seniority lists.

Exacutil

o

The UPRC was associated in the task of preparation of fresh
/’\</- -
.. - -
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- manels for oromotion. There is no material on record o

indicate that the DPCs acted unfai rly or arbitrarily in

drawing up the panels for promotion.

W
]
.

" In the licht of the foregoing discussion. we hold
that the applicants are not entitled to the reliefs songht in
the present aspplicstion,. sxcept to the axtent mentioned

in para 37 shove.

40. The applicants were initially promoted to the
post of Executive Enginesr with effect from 5.7.1975 on  the
basis of the recommendations of the DPC chaired by a2 Momber
of the UPSC. The DPC held in 1986 selected them as Executive
Enginsers ansinst the -vacsncieg in 1981, A In our opinion. the
applicants shall be acoommodated in tha orade of BExecutive
Engineer for the vpurpose of protection of their ey and
al lc:fu:aﬁces' and increments drawn by them and they shall not be
reverted from the said grede. The increments earned by them
in the post of Executive Engineer from 5-?.1§75 should be
protected and their pav and al 1(3«’&?87‘5(2?"&;5 should be fixed on
that basis,. if this has not already been done. We oréér and

direct accordingly. There will be no order as to costs.
L ]
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