T

B n & .
o

For the respondents ...

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
DELHI,

Date of decision: February 14, 1990,

0.A. No .B898/1986.

Shri Sewa Ram Jain ceee o Applicant ,
.Vs .

Union of India and others e..e. Respaondents.,.

CORAMs

Hon'ble Mr, Justice Amitav Banefji, Chairman,

‘Hon'ble Mr. B.C., Mathur, Vice-Chairman (A).

For the applicant ... Shri Sant Lal, counsel,

Shti N.S, Mehta, Senior Standing
" Counsel,

(Judgment of the Bench‘delivered.by Hon'ble
Mr. Justice Amitav Banerji, Chairman ).

The applicant, -Shri Sewa Ram Jain, has Filad'this
Application'aggrievéd against the order dated 11 .3.1986
(Annexure-I to the C.A.) pfematurely retiring him under
F.R.‘SG (i)(i). He has prayed for settimg aside the\impugned
order of pre-mature retirement, directicn to the respondents
to reipstate the applicant in service and to declare the

entire period from 17.3.1986 till the date 6f actual

reinstatement as spent on duty for all purposes with full

‘pay and allowances and other consequential benefits. He

has also ﬁrayed for costs.,

We have heard learned counsel for the parties
and perused the record, '

The applicant joingd the Postal Seryices*as
Postal Assistant on 2.1.1953 and had served till 1986 for

33 years. He was promoted to the rank of Postmaster Service

Group ‘'BY in 1980 and was posted as Deputy Postmaster
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(Group 1B!) in NeulDelhi Head Qffice. He 'was transferred
out eF—Délhi Posta; éircle in 1982; He'had challenged
the transfer on the ground of mala Fideé in a Civil urit
Petiticn'No.2474/82 vin ﬁelhi High Court. The opéragion
of the transfer order was stayea~by‘the Delhi High court.
The C.B.I. filed a Crimipal case in court on 20.12;1980
under Section 120 B reaa with Section 420/471 I.P.C.
The Trial Céurt convicted the apﬁlicant by an ordér aated
43,1983, But h? was acquitted by-the'Additionai Distt . &
Seaéions dege, Neu Delhi_videvhis judgment dated 23,2,1984,
Tﬁe applicant had been put under suspension from 4.3 ,1983
i.e. thé'date of conviction by the Trial Court; While

he was under suspensiom, the Postmaster General pelhi

.Circle imitiated disciplinary proceedings under Rule 16

of CCS(CCA) Rules,1965. The applicant has submitted his

represenﬁation.‘ The Postmaster Genmeral Delhi Circle

vide Memo dated 30,8.1985 (Annexure P-9 to the 0.A.)

avarded the penalty of censure for the alleged lapses.
‘Théreafter the suspension order was revoked on 13 .9.1984
and the'applicént‘rejoined'.his duties as Deputy Postmaster
(Gazetted) in New Delhi Head Post Office én‘14.9.1984 F.N;
The applicant had‘Fiied:a suit in the Civil Court for

manadatory imjunction for directimg the defendants to

treat the peripd of suspension as spent on duty for all

purposes and release the salary for the period from 4.3.83
to 13.0.1984. In their written statement dated 11,10.,1985,
the defendants had indicated that regular departmental

action under- Rule 14 of CCS(CCA) Rules,1965 was contemplated
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and the pefiod of suspension would be decided. on
finalisaticn of the disciplinary proceedings .

Thereafter an order dated 11 .3,.,1986 was issued
(Apdéxure—l to the BA) whereby the applicant has been
pre-matd;ely'ret;red from service with immediate effect,

Instead oF giving three menths notice as prescribed in

F.e 56(j), the Secretary (Posts) chosé to pay the éppiicant

a sum equivalent to the amount of his pay plus alloQances
for a peripd of 3 months, The applicantlfiled a representat-
ion to the'_Secretary, Governmen%iof India (Departmenf

"of Posts) on 1. .19B6 against the aforesaid order

of prermature'retirement. Thg representation was rejected
and the applicant was intimated to this effect by
ghe Director (Staﬁf){vide letter dated 8,9.1986 .

‘The stand taken by the respondents was that the
performance of the applicant'dﬁring his service career
was reFlected‘ihvhis Annual Confidential Reports (ACRs).
He had been convicted and sentenced to 4 months R.I, and a
fine of Rs.1BUU/—“For"the of fence punishable under Section

420 IPC and was sentenced to 6 months R.I, and a fine of

RS.ZDUD/— for the offence punishable under Section 471

ipc by the Metropelitan Magistrate, New Delhi on‘4f3.1983.
But it was admitted that on appeal,>he had been acquitted
by the appellate court giv;ng the applicant benefit of
doubt . Departmental Pfomotion Committee did not permit the
applicant to cross the efficiency bar even aftef his
acguittal From-the court in the criminpal case and the

disciplinary action against the officer was taken in another

case which resulted in an award of 'Censure! entry.

%



¥

/<
- s
The applicant did not'appeal.against the above order.

In regard to the pre-mature retirement, the stand of the

!feSpondents was that the order under F.R.-56(3) was passed

after considering théjseruicg'rECGTd of the applicant and
not on'sn;‘particular incident of his ineffactiwgnessvand
imefficiency. Compulso:yfretirement under*Fé'SG(j) is‘not
a penalty and no stigma is attachéd to such‘é-covernment
servant . It. is not necesséry, for the Government to
communicate the‘rgasons for the rejectipn of the representatio
against‘CGmelsory retirement. The Review Committee was
af:the viaw that the applicant was mot a fit person to
continue in Government service any more.

There was é préyervby the applicant to di?ect
the respendents to make available.the relevant record
leading tp pre—mature'retirement of the applicant and the
Minutes oFlthé Representation Cbmmitteé. An objection uas
taken by the respondents claiming privileée in‘respect,pf 5
the records leading'té the pre-mature retirement of the
apﬁlicant'and the Minutes of the.~ReU;eu and Representation
Committees. That matter came up beforg us .on 14 .,2,1990,
The releﬁant record has, however, been placed before us
for our persual énd we have examined thé same .

We think, it will be necessary to refer to the
order dated 11 .3.,1986, impugned in this Application which
reads as unders

" No .25/35/85-5PG
Bharat Sarkar, Sanchar Mantralaya
(Department of Posts)
Dated, New Delhi: 110001, the 11th March,86,

'BROER

Whereas the Secretary (Posts) is of the opinion

’
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tha% it is in the public interest to do so-.

- 2. iNou, therefore, in exercise of the powers
conferred by clause (j)(i) of Rule 56 of the
Fundamental Rules, the Secretary (Posts) hereby
retires .Shri Sewa Ram Jain ,with immediate effect,
he having already attained the age of 50 y=ars,
Shri Sewaram Jain shall be paid a sum equivalent
to the amount of his pay plus allowances for a
pefiod of 3 months calculated at the same rate
at which he was drawing them immediately before
bhis ‘retirement ,

Sd/- (B.N.SOM)
DIRECTOR (STAFF)

Shri Sewa Ram Jain,
Deputy Postmaster, (Gazetted)
New Delhi HPO. " .

This shous tﬁat the order was passed by the Director
|

(staFF) on behalf of the Secretary (Posts). Power under
F.R. 56 (j)(i§ was exercised to retire the applicant

with immediatle offest. Tt uas stated that he had attained
tﬁe age of Sb.years. As a matter of fact, he was nearing
55>years of ége when the above order Qas passed, He was

in reqular service of the Central Government and was holding
Group 'B°? (Ga%e?ted) post. He had entered Government

" service befor% atééiﬁing.the age of 35 years aﬁd he had
also éttéine; the age of 50 years, The order could be
passed,in'hiszcaSE'For pre-mature retirement prgvided the
Revieuingfﬁomﬁittee came to the conclusion #hat he ua§

‘noﬁ Fit to beﬁretained in service. .But that conclusion must
necessariiy bé based on material record. In other words,
there must' be #ome evidence in the record which justifies
his compulsory;retiremenéz The ordef'under F.R. 56(j) can
only be passediif fhe appropriate authority is 'of the
opinion that i% is’ in the public interest to retire the '

i
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Government servant after he had attained the age of 50

years., It is incumbent on the Revisw Committee to come te

coqclusion that .the public servant is not fit to be
retéined in service. Houwever, thiéfbhéiuékﬂcan only be
arrived at ﬁrovided there is some material on the recérd
which justifies such a view. 1In other words, there must
be adverse noting in the A . s or some other material
showing the inefficiency, ineffectiveness or something

a
showing that he wasfdead uwood in the Department eor there

was some adverse repo;£2i2§king integrity or any . other
similar rsport. Afte%all the Review Committeel!s report
has to bs based'on_some cﬁgent material on, the record

which led to the conqlusionvthat_he had not to be retaineed
in the Department.

It is true that the applicant had: been convicted
by the Criminal Court but it is also trub that he was acqui-
tted of theicharge by the Rppeliate tourt. Even if he
was given the benefit of doubt,that would not leave a
stigma on the applicant, An acquittal by the Appellate
Court wipes out the entire ﬁroceeding and that should not
leave aay ill eFFeﬁt on his record of service,

It is true that censure ehtry was awarded to the
applicant wunder Rule 16 of the CCS(C&A) Rules, 1§65

by the Postmaster General, Delhi Circle vide his order
dated 30,8,1985, The‘sgand taken in this connection is
to be noticga in paragraph 'M! of the counter uhare‘it
was stated ¢

" It is denied that the punishment of

censure was sither for a ground for

compulsory retirement or was at all

utilised for that purpose. The proceeding
of Departmental enguiry are not relevant in

?
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this case and Govt . instructions on the
subject have not been violated,"

Consequently, we have looked into the A.C.Rs of the
applicant from the year 1970-71 to the year ending
30.,3.1984 , We have not seen any aaverse antrty in the
assessment of 'Integrity' nor have we Fouﬁd any adverse
entty in respect of 1initiative , tact apd judgment ypouwer
of taking responsibility, capacity for handling difficult
cases, capacity for control etc. In regard to the column
for 'General Performancé’ of the applicant, the entries
have been generally good. throughput. These Tange fram
satisfactory, véry.useful, very pﬁompt, very well, guite
good, very good,.exéellent and outstanding. There was only
one entry of ordinary and one of‘fairly’average which
incidentally was not approvea by the Revieu;ng Officer, '
who classified him as ‘outstanding'. Uhile taking an
‘overall assessment of the situation, it is impeéatiue that
the good entries be.also taken into account . The impression
that we got from looking ihto at :the fecord was that

the applicant had a good recard of service and had not
received any adverse entries, 0f course, during the

period of suspefslon, he -could not get any entry.

ps indicated earlier, the p;oceedings in the_cfiminal

Court having ended in acquittal,.the conviction by the
trial CUQrf or‘the benefit of doubt given by the appalléte
court could»not be taken'into consideration at all.
Similarly the censure penalty should also not go into
the overall assessment, for their oun showing, it uas not

taken intc consideratione.

%
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We do not find any entry in the A,C.Rs to show that
the applicant was inefficient or ineffective nor we do find
any material on. récord which would indicate that his
retention.in>serv;ce was not justified and that his pre-
mature retirement was in public interest, It is, however,
true that he had filed a writ petitiorn in the’Delhi High
Court, a suit in the civil Codrt,For'certain matters but
surely.that cannot be a ground for judging his non=-suitability
fecr retention in Government service,

Ue,,thefefore, come to the conclusion that there
was no justification for pre—mature retirement of the
applicant from service; We feel that the impughed order
dated 11 .3.1586 pre—maturely fetiring the applicant was
bad in law and must be set aside., The applicant having
reached the age of superannuaticn on 30,9.1989 is ‘not
entitled to the relief of reinstatement but he is surely
‘entitled for a direction thgt the.period from 17 .3.1986
(uhen he uas served with the impugned order) till the date
of his superannuation viz., 30.9.1989 will be treated to be
a period spent on duty and he would be entitled to the full
pay qnd allowances for the said perimdr He will also be
entitled to his retiral benefits with effect from 1.10.1589.
In.-the result, therefore, this Application is.allouwed,

The impugned order of pre—mature> retirement dated‘11.3.1986
is quashed, UWe further direct that the applicant would be
d@ﬁmad tobein ;eruice from the date the order of pre-méture

retirement was served on him till the date of his

superannuation and this pericdwill be treated as spent on

&
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duty. He will be entitled to full pay and aliouances
for the said period as well as for the retirement benefits
from 1.10,1889, There will be no order as to costs.
Respondents are directed to comply with the
above order within a period of four months from the date

is ;
a copy of the samelﬁerved on them,

,J s /;L/\/(?’t/&"c&/'\/\./ ' &Q 7
(B.C MATHUR) . . (AMITAV BANERJI)
VICE-CHAIRMAN (A) CHAIRMAN
14.2.,1990, 14 .2 ,1990,



