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COmAM: Hon'ble Shri P,C,Jai eber {Administrative)
ontble ShriJ.P. Sharma, uember(Jua1c1al)

JUJGELENT
(Delivered by Hon'ble Shri J.P.Sharma)
The applicent filed this application under Section
19 of the Administrative Tribuhals ACT,L1985 for implementation
of the order dated 9.4.1983(Annexure-A).
2. The applicant claimed the relief for declaration that
he has acanl red the status and position of an Assistant R.T,R.

(Ticket Collector) of
Control/in the Grade/as.260-400/- with effect from 11.4.1983

with all consequential benefits and further, the difference

of arrears$f wages in the grade of Bs,l96~-232 and 'RsS.260-400/-
with admissible allowances w.e.fe. 11.4.1983 til%jgg ordered

to be given to the applicant. |

3. The applicant’s case in brief is that he was-appdinted
on 15.6, 1973 as Khalasi. Ie was redesignated as Parcel Porter
in the same grade of Rs.196~232 from 15.1.1977. It is alleged
by the applicant that ne also officiated as Assistant Parcel
Clerk in the grade of R&s. 260-400 from tlJE to time and he has
also been pald officiating allowance’ for some periods. The
‘applicant was ordered by tne letter dated 9.4.1983 to work

in the ﬂ,T.R.Contfol at New Uelhi, where he resumed duty on
11.4.1983. The applicant was not My paid 3 the salary of .
R.T,R./T.C. in the grade 1s,260-400 so he made a number of
reoreq ntations,the last of which was made on 15.1.1930

neither
(Anne xure-B8). Since the applicant nas :Z bezn paid tnu

<
LN the grade of =2.T.R. Assistant nor regularised as/he

L
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filed this application for the aforesaid relisfs,
4. The respondents in their short reply opposed the

olea
. 3 3 . R Ind . - . L3 - - -
application taking the,sof territorial jurisdiction of the

o}

Principal Bench. . . It is said that the applicant /not

matricﬁlate nor he has ever been trained for the post of
A.P.C., R,T;R. or T.C. The applicant was never selected and
appointed to a class III post. The aoplicant was appointed as
a Box~Boy at New Delnhl Station and on his reguest he was
‘transferred to Commercial DLepartient as Goods Porter in the

on 15.1.77. 4
grade Rs.l96-232/ He was never put to work as Assistant

Parcel Clerk. The applicant had bsen ssked by the £.C.5. on
, l New
9.4.33 to work with R,T,R.Controller,/ Delhi,during the he avy
season and o ) ] ]
rusih/ the application is devoid of merit and is liable to be

dismissed.

—_

D. vie have heard.the learnad counsel for tne parties at

lengtn and perused tne records. The contention of the
: as
applicant's counsel is that the applicent has worked / R,T.R,

Assistant since 11.4.1983,and . . till ~ .. date of this

application,sufficisnt time has since passed,but he has not

been regularised in spite of the applicant having passed the

test;nor the applicant has been paid the 'salary of the post
peen :

on which he nas/umade to work. The applicant also aporehended

reversion. This Tribunal ordered on 2.4.1987 that status quo.

be maintained and on BhMx zxxxx Rxkad 21.4.1987 that status

. ]
guo was to continue. So,the applicant 1s still working pn the
capacitly . : . _
Same *Z wWithout break. The lezrned counsel for the applicant

referred to the certificate given‘by A.T.R Control Incharge
dated 11.4.1983 (Annexure-C)} to the effect that the applicent
was working in R,T,3. Control against T.C, vacancy from
11.4.1983 and the applicant waes authorised to check all
charts of Central Railway Trains at New Lelhi junction.

The learned counsel also pointed out that a

memo of charges was served on the applicant on 19.11.1985

(Annexufé—D) in which the designation of the applicant is

written a5 R.T.R.Assistant. The learned counsel for the

v .
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applicant also referred to certain documents filed aloi GgwWith

rejoinder to the counter of the respondents and these docunents

perd

o [

relate to the payment of officiating allowance %o the applicant
for the period from 25,1.1979 to 14.2.1979 and 16.3.79 to 15.37
when the applicant was posted as Parcel Porter but was work ing

n nigner grade of Rs.260-430 ( Annexure E and F). The memo

|-
2

(=0

of charge-sheet dated 24,6.1987 as also the wemo dated 20,7, 39
show the designation of the applicent as R.T.R. Assistant
working in R, T,2. Cfiice (annexure-G & i) and the reply
to t his i5 Annexure-I. The special duty pass {(Annexure-J),
however, shows the désignation on 9.4.1983 as Parcel Porter,
Tne learned counsel also referred to certain documents filed

during the course of the arguments to show that there was a

vacancy in R,T,R. Office at New Delhi Station. The attendance
sneet in the R, T,R.0ffice shows the designation of the

spplicant as lncharge T.C. and the pass issued %o the agplicant

Y

also shows 'as T,C.R. on 31L.12.1983. The wvarious privile

e

asses issued to the applicant also snow his designation as
TC,R, T. 8. Froi the above docgments and the averments

made 1in thé applicetion it 1¢ argued by the learned counsel
for the appli Vant that since 11.4.1983 the apolicant has been
cons tantly working on & Class 111 post in the grade of
the po

|9
Iy

(N
-

1S .260-400/~ but he has not been paid salary for

learned counsel for the applicant is‘ﬁhat by viorking 2n &

class III post for such a considerable time a vested right

is acquired by the applicant., DBut tnis caunot be accepted,
because the applicant has never bsen apnointed to a Class 111
post. The appointment, whether adhoc, cemporary o: rezular has
only to be made by 20 order and no such order has been filed by
the applicant nor anywhere menticned thereof in the a#plj
Unless there is an appointment order for a post, the applicant
canmot claim any right to that post. The only appoint.ent order
in the name of the zuplicanmt is for the post nf a halasi and

as snitted to
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Commercial section., In the office order dated 9.4,1983

(Annexure-A) it has been written clearly "that Shri Kedar Nath,

Darcel Porter (Literate) Mathura has worked in the enguiry

office for three to four years. He is conversant with enquiry-
cun=-2.C.9.Clerk dates and also preparation of charts.® uith

these remdrko in the said letter, he was ordered to work with

e

WJ

ne Heservation <Supervisorn, Central Raillway, New Delhi in 2, T.R

—~

svystem., This does not Show his posting to Class I1II post.

6, The representation of the applicaent dated 15, 1.1986
(Amnexure-B) itself admits in para 1 that he ﬁas wor.ing at
dathura Junction as Parcel Dorter in the grade of 13s.196-232 (45

which leaves no doubt that while working since 1983 in R, T.R,

Dffice he was never appointed to any Class IIl post but was

&

al

only woruving in the 8, T.a. feservatiocn Section of Cent
Rgilway, New Relhi Station. The certificate {Annesxure-C)
dated 1l.4,1983 cweateé no right to appointment in Class IIX
post in favour of the applicant. The memo of charge~sheet

in 1985 and 1987 served on the applicant as also

O

ertain
issyed to the applicant do show the designation of the applicar

as R,L,n. m0515uont but these by themselves will not give

icant ©o nola a Class 111 post in the

any right to the app

’-...I

grade of 35.260-400 as no appointment letter has ever been

issued to the applicant. In fact, proforma for passes are

®
(o8

fill by the employee himself. Thus the argun;nus of the

learned counsel for the applicant have no weight ana cannot

7. The above view is supported by the auchority of
Ram Sarup Vs. vtate of Haryana, 1932(2) SLJ page 14

Supreme Court, where the appointment of & clerk to the pos

ot

of rkead Clerk was aade without authority of law so such

incumbent was not absorbed in the cadresf Head Clark

t

oo
’ a<

he appointment letier was only for the post of a Clerk,

rurther in 1936(2) SLI CAT Belhi 308,anant dao whinde Vs.U.O.I1.

4
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it has been held that the appointment to a post iz woverned

by tne rules framed under Article 309 of the Constitution and

ne recruitment 1s to be wmade according to the rules and any
appointment against any derogation of the rules would be

llegal and unsus tainable, In the danager, o.B.I.Kenpur

l_!.

1

Vs, The Presiding Office, reported in 1390(2) SLJ page 33,
the bhn'ble High Court Allahabad held that where a person

has no right to a post or to a particular status, and an

-

N

I

Authority acting beyond ils competence, gives that person

a status which it was not entitled to give, he will not in law

be deemed to have been validly appointed to the post or given

£

a particular status, In the avove authority, State of Punjab

Vs.Jagdish Singh, ALR] 1964 30 521, Kashmir University Vs. ibhd.

L3

Yasin end Ors. and AIR 1974 3C 208'have also been referred to

[}

5. The learned counsel for the applicant also argued. that
in para 110 of the Railway Establishment Manual, a Railway
servant after serving for five years>in Class IV post is entitle
to promotion; However, the fact remains that the applicant has
to clear a test and in the application there is no mention
that he ever clhared. any departmental test which -are held for
promotion from Class IV to Class III post. The applicant only
in his representation dated 15, 1. 1986, {Annexure~B) mentioned
that %1 had a1So qualified the written test for Class IiI
selection® but no evidence in this regerd has been furnished,
The respondents in their counter in para 4 clearly stated that
cne petitioner has concealed the material facts that he is hot
matriculate and trained for the post of A.P.C/R.T.R., and T,C.
and also that he has not been selected for these posts. In view

of this categorical reply by the respondents, it was for the

-

applicant to prove tnat he has passed the departmental test,

Thus, the applicant is not eligible for promotion to a class

TIT post and merely by looking after the work on a higher

t
nost will not entitle him to any benefit of aopointment or
! _ Of

according to the
an appointment/ ryles.

\ | ‘

regularisation unless and until he gets
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O The learned counsel for the applicant referred to
the various circulars of tne Railway Board of 1956,1965,1970
and 1983 wnich are at pages 16 to 2L of the application. The
learned counse; also referred to AI@ 1978 SC 284, 3Azilway Board
and Ors. Vs. P.R.Subramaniyam & Urs. wherein it has been hald-
that the decision of the Railway Board has the force of

Rules made under Rule 157 of the Railway Establishment Code.
The Qarious circulars referred to by the learned counsel

for the appl;cant only visualize the appdintmeht in an
officiating capacity to a highef post. In ﬁhe present case,
the applicant has never been appointed in an officiating o

’i J

capacity. The other authoritiés_cited by the learnesd counsel
for the applicant, namely, B.L.Sharma Vs. 0,T,C.lelhi reported
in 1985(1)SLR page 543, Delhi High Court and Madhukar Raghunatt
Nafdey Vs. Union of India & Ors. reported in 1975 Vol.II.SLR
page 110 Calcutta High Court are not applicable ©o the
present case. In the case of B.L.&harma (Supra) there was
officiating promotion which was the subject matter of dlspu
and thaf is notso in the present case, In the case of l
iadhukar Raghunath®c ase (Supra), there was adhoc promotion
to the higher post and the incumbent W8S wsorking for more
than 18 months. So, in view of the various circulars the
reversion oi ‘the éetitioner in that case was held illegal
and thét amounted to a puniéhment which Couid not ke imposed
without a departmental enquiry undefﬁg;&a:l968. Thus, the
aOpl; ant cannot get any right to a Class 11l Jo&t and he
that 1is '
cannot be granted the relief prayed for/fior a declaration to
the effect that the applicant has acquired the status and

position of an Assist ant R, T.R.

7o The applicant has also claimed the salary for the post
: ‘ . alleged o
of RB,T.R. Assistant on which he haS/to beworking continuously

since 11.4.1983 though he has not been paid in that grade-

but was being paid in the lower grade of Parcel Forter

|
8S.196.232. The appllcant is entitled to qet tae salary for the
. bf deservation Sectio
work done/looking to the work. in / e
: It a

l«

8imilarly
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placed person is peid in higher grade then the applican

discharging the same duties and functicns, ne should no< be
paid in & lower grade as it will tantamount to discrimination

against the applicant and shall also be viclative of Articles
14 and 16 of the Constitution of Ilndia. It is not deniad by

the respondents that the applicant is not vorking in ], T.3,

section of Central Ralilway., The responden:is have admitted

N

in the counter that he was asked to work with R, T.R.

v N

Controller, New Delhi Railway Station during the haavy rush

[

Season. In view of this, the applicant shall be entitled to
the salary of the grade of Rs.260-400 (RS) from 11.4.83 up

till <The time he continues to look after work in that post

of R, T.R. assistant., The a.plicent, therefore, is entitled
Lo tails relief. |
3. In view of the above discussion, the application is
partly allowed and we direct the respondents to pay to the
appiicant the pay and allowances admissible in the grade of

RS .200-400 from 11,4,1983 till the applicant continues to
1@ VUrk in the said grade of R.T,R. Assistant/

T,C. or dny other post of thsat nature deducting such amount

which had already been paid to the applicant in the lower
grade. The other relief claimed by the applicant is
diSalloWéd.

9 In the circumstances of the case, we leave the
parties to bear their own costs,

NNAAA_p ‘ L\—’{ 6_711\1,

-\ v\ Fo
( JeP. Sharma ) { p.C, Jain\;\
Member (Judl. ) wembe r (Admn. )



