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REGN. No. OA 41/86 and REGN, No. 0A 79 of 1986, 'L/
. . )

(Judgment of the Bsnch
delivered by

Shri Justice'K.Madhava,Reddy,
Chairman.)

The much swaited seniority list of Assistants of Armed
Forces Headquarters Civil Service (AFHQ Civil Service, for short)

drawn up on 16/17.1.1986 pursuant to the orders of the Supreme

Court dated April 25, 1985 in Urit Petition Nos. 145346-49 of 1984

uéé eépeéted to put a quistous to the protractéd lazgal battle
betwsen the direct recruits and promotees to that pest. That '
has oﬁl}lprovad to me the starting point of a fresh litig;tidn
which ;ortends to e no lesé con£entiou§. It is that‘sehiority
list that 1a.£he subject ﬁatter of these two pafitions under
Section 19 of the Administrative Tribunals Act (hereinaftar\

referred to as "the Act",

The sseds of controversy kstween the directly recruifed

Rssistants and the promotee Assistants were soun By the AFHQ
Service Rules of 1968(for short Ruies) themselves and wers
nurtured by the non=compliance-of thess Rulss from the date

this Service was constituted with effect from March 1, 1968,

The seniority list of Aesistants drawn up in 1977 was challenged

by dirsct recruits Shri A.C.3gshi and others in Civil Writ

~

Petition No.2/78 before the Delhi High Court. Uhile that Writ

i3
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Petition uas pending, the Sefvice Rules were amended in 1981,

A fresh seﬁiority list waé draun up on 10-8=-1584, ‘This seniority
list was now assailed by the prqmctee Agsistants before the
Supreme Coury in W.P.Mb.14346-49 of 1984, The Supreme Qoﬁrt

by its\or&ers daﬁad April 25, 1985 quashed that seniority list
and directed a revised séhiority list to be draun up "in the
light of the observations and principles enuncizted in ths |
afnrefmentioned Judgment . The judgment referred to was the

one rendered in G#S.LAMBA Vs, UNION OF INDIA AND OTHERS (1)
In that oréai, the Supreme Court alsc observed that "the
conclusion in Laméé's case invalidating the seniority list
was reached after a review of numerous decisions bearing on
the subject end more particularly three recent decisicns ;n

A. JANARDAN VS. UNION OF INDIA ANC OTHERS (1983(2)SCR 936,
' I

PeSoMAHAL & OTHERS Vs, UNION OF INDIA & OTHERS (A.I.R.,1984 SC 1291

o and O.P.SINGLA & ANOTHER Ve. UNION OF INDIA & ANOTHER

(A.I,R, 1984 SC 1595,) The Supreme Court also dipscted:

"the impugned seniority iist;will not ke
~enforced or given effect to till fresh

. -seniority list according to reldvant
rules and valid principles is drawn up."

(1) 1985 (1) Scale 563.
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The pansl of pronotions was alse ordered to be drawn in the light

.of the revised seniority list,

\ .
After that judgment of the Supreme Court, Civil Wpit

Petition No, 2 of 19?é pending in the Delhi High Court was also
disposed of on 24==2-=1985 with similar directions.

In pursuance of the Supreme Court's Order, the
Central Government preparsd a fresh seniority list on
November 27,1985 obviously a tentative one and moved petitiops
before the Supreme Cpourt stating that in the judgments |
referred to in the Supreme Court's Order dated April 25,1585,
varying principles were laid doun for fixation of senicrity
and it was difficult to fallou them and in éhe facts and
circumstances of the case prayed for clarification of its
Order dated April 25,1985, Those petitions wers registered
as teview petition Nos, 701-70d of 1985.and dismissed on
November 18,1985, Those petitions having been dismissed,
the Central Govermment drew up a2 fresh seniovity list on

16/17=1-~1086 the validity of which is challenged in

C.ANo, 41 of 1986 as invalid by the directly re-

cruited Assistants. The grievance of the promotse

Assistants is that the said seniority list inéludes the
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names of only 421 Assistanté and does not include the names of
a;l the 2249 permanentvénd témporery‘hsaistant Civilien Staffx
foicerg,in the Armed Forces Heaﬁquarters. The. promotee
Assistants while opposing the claim of the direct recruits,
seek a‘direcﬁion in 0A 79 of 1986 against the Unicn of .India
and gthers to implement the judgment of the Supreﬁe Court

dated April 25,1985 in full and by applying the same principleﬁi

include in that list "the names of all the perﬁanent, temporary
\ )

. and officiating Assistants of the Department",

In their petitions, the direct recruits contend that
the quota and goté rule has not Broken down and, therefores,
the principle of!continuoué offigia?ien foer the purpose of
dgtermining the senicrity of promote;s cannot be applied. The
petitioners contend that in any case the periocd of ég;ggg

promotion and officiation or temporeary promoticn of the

promotees cannot Be taken into account for determining the

seniority in the gradé of Assistants.\ These adhec premotions

were ﬁecessitated on account of fortutous circumstances and
not bégauaa of any permanent vacancies. Such vacancies were
not substantive vacancies and merely because it so heppens
that éhese uacancias'cantinued for. ons reason or the other

for a long pericd, cannot Be deemed to Be substantive Qacancias.

\
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Such promotees cannot be deemed to be officiating on a leng=
term basis against substantive vacancies sc as to be given the

benefit of confinupus officistion in computing their length of

"gervice in the cetegory of Assistants and determining their

seniority. Even if it is assumed.that the quota and rota
Ttule hae bioken down, the Tribunal should ascertain as to in
hat 45
which year it/broken down and to the extent of vacancies
available in that year the promotees should be reqularised
and their seniority computed on thé besis of their continuous
officiation against such sub;tantive vacancies. In other
words, continuous officiation of promotees éhould not be
reckaned agains£ ény sukstantive vacencies so as toc place
them above the direct recruits of that year. Fﬁr determin-
ing the seniority im th$ succeasive years, the qubstantiue
vacancies reserﬁad for fﬁé direct recruits should not be
touched and only if the requisite number of direct recruits
were not available, promotees should be adjusted against
those vacancies and given the benefit of continuous officiation,
Further thé number of such promotees should be limited to the
nunber of permanent posts sanctigngd and not againét the

temporary poste; in any event, the benefit of continuous

of fiélation cennot be given to the promotees in respect of
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more than the number of permanenﬁ posts and temporary posts
sanctloned which according to the Respondents are in all 1698.
That would mean that out of a total of 2249 Agsistants at loast
551 promotes Assistants cgnnot be givan the benefit of continuous
officiation. In féct, on account ?F temporary or ad _hoc or
officiating promotion of Assistants as Assistant Ciwilian Staff
Officers or their transfer to other Deﬁartmenta on deputation,

or any account of Assisténts going 6n }ong leéve, vacancies

had occurred in the Grade of Assistants ané’promotiona wara mads
and such promotions continued for more than thres ysars. Accord-
ing to the dirasct recruits, Rule 16(7) alone becomss inopsrative;

the other rulss of seniarity némaly, 16(5), 16(5) and 15(8)

!

cannab e ignorsd;, Those Rules have to be given effect to,

—

' for the vires of Ruls 16 itsslf hag. not been challenged by

any of the: parties,

N

The argumants for the promotes raspondents runs

thus 2

" The judgment of the Supreme Court dated 25,4.1985

procesds on the basis that the quota and rota ruls has broken

down. It is not now open to the direct recruits or the

Y ANd
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Government to contend Phat it has not broken down., Even othepe
wise, it is'clear from the rzcord that the auota rota ruls has
broken downf Since the quoga rota ruls has broken doun, the
pramotess are entitled to the datermiﬁa£ion of their seniority
on the basis of their coﬁtinuous o?ficiation; mors so whsen

they were promoted, in all other ;asgscts in accordance with
Rulas. All promotions were mads on the baéis'of a Select

List dragn up from tima‘tg tims by the Deparfmental Promdtiop
Committeé for 6fficiating promotions against lung tarm vacancies
to the grade of Assistants - Group "8" non-gazstted ;n the /
Armed Forces Hsadquarters Civil Service. All prumdtians wera
in fact_made against substantive vacancies strictly in accordance
Qith that l;st and all Fhe promotees once promoted have

continuad on a long temm basis and almast all of'theh'naw for
mors than 3 years, UWhen the quota and Tota rule has broken
doun, the sépiuri?y must e determined on the basis of contindous

officiation. Substantive vacancies cceur not only in permansnt

posta'but also in temporary posts. Even if appointments wers
made by way of promotion in excess of the quota, as ths Govern-

ment was in need of large number of such officers and the
vacancies could not be fillsed in by dirsct recruits, tha thesory

of relaxation of rules must be invoked and promotions must be



desmed to Be rsgular, All vacangies which have continuad for
more than 3 yéérs must be deemed to have besn converted inta
permanant postsf Even if the quota and rota ruls has §rokeﬁ
down only partially as contended Tor the dirgct racpuits; the
rule of qontinuous afficiatiop must be given effect to for
determining the seniority. The inteﬁ-se sania;ity among
dirsct rescruits could bef adjusted without effecting the
seniority of the promotees.

So far as respondents 1 and é are boncerned theif
anxiety is to proves that they have acted bonafide. Their
cése is that they have drawn wp the seniority list in the
.light of the directions of fhe'Suprema Couft and the”principlas
deducible, to the best of their knowl;dga and judgment from
the various decisipns referrad to ia the ;rder of the Supremeh
pourt dated 25--4-=1985, Since the éeniority rulss ara‘neither
questioned nor quashed, and theyscontemplate permanent cadre
and temporary cadre, according to them; substantive vacancies‘_
.occur only wﬁere the posts are parmgnent. Hance separate
lists of permanent officers and temporary officers were

maintained. The question of quota and rota rula would épply

to substgntive vacancies in the permanent ccadre.



Until the petitions for clarification registered aé
Review Petitions, were dismissed by the Supreme Court on
November 28,1985, the Governmsnt procesded on the basis that
the quota and tota ruls had not broken and prepared a draf't
seniority list. But when the reviey petitibn was dismissed,
the Government prdbeaded to prepars the impugned seniority
list on the footing that the quota and rota rule had broken
down, How the seniority lists should bs maintainéd in futurs
has now been clarified in Office Memm":andum'No.Ssm a/z/au-Estt;.(Dj
dated Te2-=1986 issued by ths Géuarﬁment of India, Ministry
of Persanﬁe&, Public Grisvances and Pensioné, Department of
Personnel and Training? New Delbi, But as stated sven in
that Office Mamorandumjthe genaral‘principlss for reckoﬁing
seniority enunciateé thersin take effect from lst March,1986.
The seniority lists drawn up in accordance with the Rulss and
instructions in force on the date of issue of the said DaMsy
wers not be reopened. The Government only raguest for a specific
declaration whether the impugned seniority list is properly
prepared, and if not, pray for positive dirsctions as to in what

manner it should be prepared and ., .. undertake to modify or

prepare & senlorily Jist afresh as directed by the Tribunal,

Any direction or declaration may, however, bs resiricted to

.
PAS
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190
the grade of Assistants in AFHQ Civil Sasrvice,

To appreciate the contentions raised it would be necessary

to notice the composition AFHQ Service and the Rules bearing upon
the datermination of seniority of the Assistants who bélang to
Grade IV of that service. The service itself was constituted

Al

with effect from March 1, 1968,

The Armed Forces Headquarters Sérvice has 4 grades

classified as undef:

7

GRﬂDE: CLASSIFICATION,
(1) Selsction Grade (Joint J
Dirsctor or Senior Civilian T
Staff Officer) ’ % Central Service Group "A o
(ii) Civilian Staff Officer. X
(iit)Assistant Civilian Staff I Central Civil Serviee
, Officer. i Group "®" Ministerial.
(iv)Assistant, a

We are concerned in theae\petitions only with the
ssniority iiét of Asaistants who are classifisd under Central
Civil Serviece Group "3".Ministerial.

Recru}tment to the Grade of Assistants governed by
Ruis 10 is fpom two sources (1) Dirsct and &2) by way of
promotion from Upper Division Clsrks (UDCs) as léid down in
ﬁpﬁendix 111 of the Rules gnder which a quota is fixed

for the two categories as undsr:
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Grade and Scale of

Recrultment., C1i8ibility  propation,
condition, -
(3 - (4) (5)

SN D E DD RmEm S mEmEm RSO mEmoEmEmESsEsmEes,Esees-

Clagsification. p?V'

() (2)
Assistant RS o 425=15-500
(Group B EB=1 5-550=20-

Non-Gazetted, ) 700-£8-25-800

- PERIGDs

1—E-n1972 tg 1==3-=1073,
231873 £ 1m=Temd 9740
2e3-=1976 to Jew=la=1975,
2-=3=1875 to 1==3-=1976
24=3==1976 to  1=m3=—1977

2=3w=1 87T t0 31=—=3==1977

. Substantive vacancies

Substantive vacancies

in the grade of Assistant 2 Ygars,
shall be filled by dirsct '
recruitment on the basis

“of competitive examinations

held by the Commission in
the following mwenneri=

(1)20% of the vacencies
in the firsi year;

(i1)20% of the vecancies
in the second year:

(111)25% of ths vacanciee
~in the third year,

(iv)25% of the vacancies
in the fourth vesr;

(V)331__% of the vacancies
3
in the fifth year.

(vi)s0% of the vacencies
from thse sixth yearw
onwa;dee :

¥ Provided that during the

peried of five years from
the lst August 1972, to the -
31st July,1977, ocut of the
vacanciss to be filled by direct
recruitment in the Grade of
Agsistanty the number of
vacancies indicated below shall
not be filleds-

No, of vacancies reserved for direct-
recrultment which shall not be filled.

- N A - - — R T

O O 0 W ~3
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The inter se seniority of these Assistants is governed

by sub=rules S, 6, 7 and 8 of Rule 16 of the APHQ Civil Service

Rules, 1968, It would be profitable to read the entire -

Rule which is as follows:=

"6, Seniority. = (1). 8411 permanent officers included
in the iritial constitution of a Grade under Rule 9
shall rank senior to all persons substantively eppoir-
ted to that Grade with effect from any date after the
appointed day, and all temporary officers included in
the initial constitution of a Grade under that rule
shall rank senior to all temporary officers appointed
te that Grade with effect from any dale after the
appointed day,.

(2) The seniority inter se of permanent officers
included in the initial constitution of a Grade shall
be regulsted in the order in wvhich they are so
appointed.

(3) The seniority inter-se of temporary Officers
included in the initial conetitution of a Grade shall
ke regulated in the crder in which they are so
appointed,

(4) The seniority inter-se .of officers regulerly
appointed to the Grades of Joint Director and Senicr
. Civilian Staff Officer before the ceming inte force
of the Armed Forces Headquarters Civil Service (Second
Amendment)Rules 1975, shall be regulated in the
Selection Grade of the Service in the fellowing orderi--
(a) Officers holding the posts of Joint Directors
-in an officisting capacity, arranged in the
- order of their senierity in that Grade;

(b) officers holding the posts of Senior Civilian
Staff Officers in a substantive capecity,
arranged in the order of their esnicrity in
that Grede;

(c) officers holding the posts of Senior Civilian
Staff eofficer in an officisting capacity,
arranged in the order of their seniority in
that Grade.

- (5) Except as provided, in sub-rule (7), ths senicrity
of persons appointed to any Grade after the appointed
day shall be ddtermined in the following manner, namely =

(i) Permanent Officers - The seniority inter-se
~ of Officers substantively appointed to the
Grade after the appointed day shall be regu-
lated in the order in which they are seo
appointed;
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(i) Temporary Officers ; The seniority lnter-se -
of temporary officers appointed to the Grade
after the appointed day shall be regulated in
the order of their selection for such

pronoylon.
1

(6) Direct recruite shall be ranked inter-se in the order
_ of merit in which they are placed at a compstitive
examination on the results of which they ere recruited,
the recruits of an earlier examination being ranked
genior to those of e latter examination. On confir-
mation, their inter-se seniority shall te regulated
"in the order in which they ere so confirmed. .

-

_#provided that the seniority of persons recruited -
through the competitive examirations held by the Commission =

(1) in whose case offers of appointment are reuxued
after being cancelled, or

(ii) who are not initislly appointed for valid reasons
but are acpointed after the appointment of
condidates vecruited on the basis of the resulte
of the subsequent examination or examinations

shall be such ae may be datermined by the Government

in consultzation with the Commission.

(7)The relative senicrity of direct recruits to e
‘Grade and persons appointed to the Grade by de-
partmental promotion shall be regulated in accordance
with the provisions made in this behalf in the
Third Scheduls.

(8) a1 Officers aubstantively appointed to any Grade = «%
shall rank senicr to those holding temporary or
officiating appointments in that Grede."

The Third Schedule provided for rotation in the

matter of senigrity in the fcllowing words:

L
-2

b
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THIRD SCHEDULE

Rules for the future maintenance of the Ssrvice

(see rule 10)

31
A

Grade and Scals of Reecruitment Eligibility  Probatic
Classification pay condition

1 2 ~ 3 . 4 5
Assistant , 210-10- Substantive vacancies 2 Yeare

(Class II-
non-gazetted)

270-15= (a) Substantive vacancies

300-£B~
15=-450
-E£8-20
-530

in the Grade of Assis~
tant shall be . filled by
direet recruitment on
the basis of competitive
examinations held by

the Commission in the
following manneri-

(i) 20% of the vacancies
in the first yeari

(ii) 20% of the vacancies
in the second year;

(iii) 25% of the vacancies

in the third years

(iv) 25% of the vacancies
in ths fourth year}

(v) 33—%% of the vacanciss
" in the fifth year;

(vi) 50% of the vacancises

from the sixth year
onwards.

Direet recruits in the
Grade of Assistant shall
be econfirmed in the
manner indicated in

rule 14

(b) Substantive appoiniments

against the remaining

permanent vacancies

in the grade of Assistant

shall be made in the

order of seniority

of temporary officers
‘gf the Grade, who have

completed the period

of probation satisfac-
- torily, subject to

the rejection of the

unfite



The relative seniority
of the above categories
of officers will bs
determined according ' -
to the rotation of 4
~ vacancies betuween
departmental promotees
and direct recruits
which shall be based
on the quetas of
- vacancies reserved for
promotion and- direct
regruitment,

NOTE (1) Reservation
of 'vacancies against
the quota reserved
for direect recruit-
ment, for Scheduled ,
Castes and Scheduled ' '
Tribes and released N
Emergency Commissioned ’
officers and.Short
Service Regular
Commissioned Officers !
shall be in accorda=-
nce with the rules and .
orders issued by the
Government from time
to tims.

(2)substantive vacancies
at (a) may be filled
temporarily by promotion
from Upper Division Grade
of the Armed Forces
Headquarters Clerical
Service on the basis of
Seniority, subject to the
rejestion of the unfit,
Such promotions shall be
terminated when the nominees
of the Commission becoms
available to fill the
substantive vacancigs.

Temporary Vacancies. " Minimum 5(years‘ 2 Year
' . ntinuous

Temporary vacancies in con _

the Grade of Assistant ?D°?°Ved seryige

shall be filled by in Upper Division

. Grade of the Armed
temporary promotion _
from Upper Division Forces Headgquarters

. Cleriecal Serviece or
. Grade of the Armed in an equivalent

'Forces Headquarters existing Grade.

Clerical Service on -

the basis of sesniority,.

subject to the rejecti-
. on of the unfit.
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Thus urnder the Rules substantive vatancies in the

-grade of Assistants wers to be filled in partly by direct

recruktment §n the basis of a ccmpetitiu; examination held

by the Union . Public Service Commigsion and partly by way

éf promoéion as per the quota menticned in the Third Schedule,
Fre~ the 6th year of the constituticn of the saru;ce,so% of
the vacancies_were te be filled in by direct recruitment and
the remaining by the Departmental candidates by way of-
p?omﬁtion. Théir relative seﬁiority was to bé regulated

as directed under Sub Rule 7 of Rule 16 in accordance with

the Rotation fixed in the Third Schedule to the Rules,. -

Before we examine ths principle issues arising

.in the csse, we may dispose off a preliminary point, which,

though, would not affect the main issues .. . is nonetheless

¥

pertinent .

. In ansuver to the chérgé on behalf of the difect
recruits by their learned counsel, Shri Shanti- Bhushan, that
the impugnéd seniority list was prepared in a hurry, mofe
as a dB%ence to #he contempt proceedings pather than in

bona_fide implementation of the Supreme Court's Order

- the Respondents 1 and 2 plsaded that they had drawn it up

in all safnastnsss and good faith,

-
/‘%ﬁ’l
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The Union of India were partiss tp the Urit Pefitions
Nos., 15346-49 of 1984 filed by t;e Promotee Assistants in the
Supreme Court, After some argumeﬁts wers addressad,when the
Suprame bburt ﬁbserved that "thers are some errors and defects
in the seniori%y liét which would rander ié illegal and iavalid

in view of the decision of the Suprsme Court in G.S.LAMBA AND

OTHERS Va. UNION.OF INDIA AND OTHERS (1)" the Union of India

\

agreed to T2view and, reconsider the impugned seniority list
in the light of the observations and principles enunciated in
the aforesaid judgment. The Supreme Court gave diractions

1

accordingly in its Order datsd Aprii 25, 1985,

Thélpraéident of the APHQ Direct Recruit ﬂssistant§
Rssociation, Ministfy of DeFencé who was - implsaded as Party~‘
Respondent No.4 to that Urit Pet;tion had speéifical}y claimed
that £he seniority list of August 10, 19§4 geiled in question
befora thé Suprems Court was in accnrdange with the Rulss,
That contention of the’di;ect recru;ts must be desmed to have
peen rejected by the Supreps Coupt when it diracted the Govern-

ment to preparé a revised'seniority list and also to rsvise the

S em IR o B s e OB s WP L. om SO on TW e B W

(1) 1985(1)Scale 563,
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panel of promotion in the light of the revised seniorvity list.
In compliance with that dirsction , the Government prepared a
draft seniority list on November 11, 1985 and sought the
Suprsme Court's approval by moving an application for appropriate
direction. In thét applica€i?n, while stating that the quota
~end Tota system had not failed, the Governmené concedéd that in
the old seniority list of August 10,'1984, thers wers two
defects == (i) the carrying forward of vacanciesvgf diract
recruits and (ii) non-coﬁversioh of temporary pbsts to permanent

\ :

ones since 1973, That abplicatibn was treatad as a Revieuw

Petition but was dismissed on November 28, 1985.

Even according to the dirsct recruits, thg seniarity
list QF November 11,.1985 was not in accardénca,with the Ar&ed
forces Headquarters Civil Ssrvice Ruics,1968.and was clearly
violative of the Fundamental Rights guarapﬁaed ﬁo them, The
Assgriation of Qirect recruits submitted réprasentatidﬁ to
the Union of India pointing out the 1Ilegalities. The promotes
Assistants also made a repfeséntation. The.impugnad seniority

"list was obviduély drawﬁlup taking into consideration both
thess representations and broadly adopting the principle of

continuous officiation for determining the inter-se seniority

of promotess and dirsct recruits. In the petition itself the

ta | o ' iff%;ééT’
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the bona fides of‘Govarnmant in drawing up the seniority'list
is npt questioned. Only during the coursse of the arguments'
it was urged éhat the Government had in its anxiety to avoid
the conteﬁpt proceedings ih;tiated b; the Supreme Court on
the petition of the Promotee Assis£ants, prgpared the impugned
sgniority list in haste., It was also alleged that since the
‘promotee Assistants cans;ituté a very large numbser, the
'Govgrnment succumbed- to tﬁeir prassura and gave a go’bye to

its earlier stand that quota and rota rule had not broken

down and conceded their demand.

-

\
The Deputy Chief Administrative Officer, Ministry

of Defence, New Delhig who has‘filed a counter affidavit on
behalf of 3espondent'No.l and 2 detailad the circumstances

‘in which the earliqulist was preparad and the circumstances

in which thé impugned seniority list waé drewn up., It is

' stated that "the Department proéaeded to prépara this list
with effe?t ffom 1978 Examination onwards, 3Since the
‘direction of‘ths Coﬁxt was to draw a.fresh séniqrity list based
on relevant rulas and valid princiﬁlas, a kind of compromiss
was ef‘fe'ctgd'betw.een the two, wthile drawing the ten’c;tiveh
seniority }ist. The list gave due weightage to the

continuous length of servics principle and simulténaously

implemented the ruls of rotation of vacanciss between promotes

>

)

I
.\.‘
2le
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and direct recruit Assistants," mhan an application was '
fila@,by the Un;on\of India in the Supreme Court fpr directions/
modifications of the Order passed by the Suprems Court, the
promotees filed a coﬁtempt petition in the SupremeACourt
complaining that the order of the Suprehe Court dated

Ap?;l 25, 1985 was not bging impiament;d by tﬁe Governéent;

Thé dirsctly rescruited Aesistén?é also Filed‘a contempt petition

contending that the judgment of,the'Suprem@ Court éontemplated

a compliance of the Rules and not bypassing the Rules.,

Uéon Supreme Court dismissing the aﬁplication moved
by the Union of India, the Department reconsidered the ﬁatter
in the light of Legal advice and proceeded to draw up a fresh
seniority ;ist based on the leﬁgth of servics after 9iuing
effect to tﬁe principls of continuous officiation in-the Grade
- of Assistant. In preparing this list, it acted ﬁpon legal
adﬁice and followed the prin?iples enﬁnciatéd by the Supﬁeme ‘
éouft to the best bf?its knowledge and judgment, The very fact
that the direct recruits as well agrthé promotees are in soma
meésuis aggrieved with the list now impugned, whetﬁer the
seniority list is in accordance with the principles enunciated

by the Supreme Court is the subject matter of a iengthy debate -

before this Tribunal by senior counsel. This itself establishes
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the bonafideé ‘of the reépondents iq drawing up this 113#.
Irrespective of mhether the impugned seniority list is defective,
incomplete or violative of any statutery or funﬁamental Rigﬁt

of any category of Assistants or not, there can be littls doupt

that\%he Government acted bona fide.and we hold accordingly.,

Now the principal question.

the,éﬁ%y//

The Central Government which has prepared /impugne,d
list has averred in its counter affidavit that after the
Supreme Court dismissed the éevigw Petition on’Novamber 28,1985,
the matter was conﬁideréd afresh and kesping in view the ba;ic
underlying principle that in thé absence of aqy valid piinciple
of seniority, continuous officiation in the cédfe, grade or
serﬁicg will provide a valid principle.For feckoningvsaniority, a
fresh seniority list was prapared. It reconsidered the entire
éeninrity list in ?he light of the decision of the Supreme
Court dated April 25, 1985, It also averred that "upon '
consideration of the decision dated April 25,1985 and other
decisione refefred to in the judgment and order dated Aﬁril‘25,1985,

the Despartment dresw an inference that where the rule of rota

' and quota has not baen strictly adhered to, the principle of
. continuoﬁs length of service must be invoked and drew up the

, impugned.list accordingly". They also stated that the "principls

of continuous officiations has not besn mads applicable
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to purely short term leave vacanciss as the leave reserves ars
already‘providsd‘in the cadre and it is not permissible to make
any promotion ggainst‘such vacanciss® and that "fhe principle of
continuous officiation hes been applied to'persens who héve
filled in the yacancies caused on account o?-}he incumbents pro-
ceeding on deputation or on being temborarily promoted to the

. next higher grade with a lien‘op the permanent post", It is,
therefore, nécessary to éonsider whether in drawing up the
impugned seniority list, the Gouernmanﬁ has fellowed the
divections contained in the judgment of the Supreme Court
dated April 25, 1985 correctly, arrived at the righé facts
gnd applied thé right principles.

It would be seeﬁ from the judgment of the Supreme

Court in Writ Petition Nos, 15346=49 of 1984 dated April 25,1985
that while it did no? expressly state that the quota and rota
rule envisaged under»Rule 16 of the APHQ Rules was not folleoued
in making the appointments and that it had 5roken down, it did
hold that "scome of.the 8LIGrS and defects pointed cut in the
seniority list are such ES‘NOU;d tender it illegal‘and invalid
in view of the decision of this Court in G.S.LANBA AND OTHERS

Vs, UNION OF INDIA AND OTHERS (1) . Uhat does thst mean?

Lamba's case was precisely one which dealt with Indian Foreign

(1) 1985(1)Scale 563. : , g
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Sesvicé Brénch "B“(Racruitmeht, Cadre, Senioﬁity and'Pfomntion)
'Ruleé,1§64, providing for recruitmeﬁﬁ from twe independent
sources- and the contention was fhat in recruitment, the Cuota
anﬁ rota Rule was givena go-by . The Supreﬁa Cour§ décléred
tﬁat:

“Shbrtly thie is called guota rule of 'recruitment

and rota rule ef senidrity interlinking them, So’
fer there is no controversy. The contentien of the
petiticners is that in implementing this rule thers
has been such large scale deviation that it results -
in denial of equality to the member of the service
éimilarly circumstancéd., It will be presently de-

monstrably established that where rota rule of

seniority is interlinked with quota rule of recruit-
ment, and if the latter is unreasonably deperted from
and breaks doun under its own weight, it would be
unfair and unjust te give gffect to the rota‘ruls
of-senicrity. To some extent this is not res_integra.

: Though some sdvance has been mzde on this‘prdpositian

in later decisioqg."
1

The Supreme Court then considered ssveral of its

~earlisr decisions béaring on this question and in particular,

B.S.CUPTA Vs, UNION OF INDIA (2) in which it was held that

- "the quota rule collapsed and the seniority rule having a link

with the quota rule would meet the same fate," -

-,

Their Lorzdships alsc referred to the decision reported

A D W ED GR AWD BN AT ED W WE ER W @R O G @ WP M 6 S D O B G e TE N ao s M0 we ae e mn

(2)AcI.R. 1972 5.C.2627.
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in A, K. SUBRAMAN Vs, UNION OF INDIA (3) wherein it was

observed:

"when recruitment is from two or several
sourcesy it should be observed that there

is no inherent invalidity in introduction

of quota system.and to work it out by a rule
of rotation. The existence of a quota and
rotational rule by itself will not violate
Article 14 or 16 of the Constitution.

It is the unreascnable implementation of

the same, which may, in a given case attract

the froun of the equality clause",
Reference was also méde to the observations in

P.S. MAHAL Vs, UNION.OF INDIA (4) which are as -

-ﬁpilows;

"The rotational rule of sanicrity is irm
extricably linked with the quota rule and

if the quota rule is not strictly implemented
and there is large deviaticn from it reqularly
from year to year, it would be grossly discri-
miratory and unjust to give effect to the
roctational rule of seniority".

‘ - . in
The decision /3JANARDHAN A Vs. UNION OF INDIA (5)

wae also referred to in which the Supreme Court held:

"Rs guota rule was directly inter-related with
the seniority rule, and once the quota rule

23§A.1.R.1975 S.C. 483,
4)R,1.,R.1984 S,C 1291,

(s)".I.R.1983 $.C. 759,
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gave way, the senicrity rule became wholly otiosse

and ineffective, It is equally well=recognised
that where the quota rule is linked with the senicrity
rule, if the first breaks doun or is illegally not

adhered to giving effect to the second would be

unjust, inequitous and improper.®

Reference was also made to the decision-in 0.P.SINGLA

'Vs3 UNION OF INDIA (6) which dsalt with the Delhi Higher Judicisl
Service Rules,1979, in which Chief  Justice, Chandrachud speaking
for the majority held:

", .eupon its true intgrpretation,'the provisec

prescribed a quota and Rule 8(2)‘prouided for
rotaetional system of giving seniority accerding
to the guota, Uhere recruitment is from two
independent sources, the rule of seniority on a
rotational basis could not be held to be un=

‘constituticnal or violative of Art, 16",

But then procseding to examine the effect of enormous
departure in the matter of recruitment according te quota and
- its shadow over the interlinked senierity, the Chisf Justice

observed:

"However, instances are not unknown wherein
though the provision of a rule or a Section
is not iﬁValid, the manner in which the pravision

is implemented in practice, lsads to the creation
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of disparities between persons, who being
gimilarly circumstanced are sntitled to
equal treatment,”

Noting the "Ugly fact" (as the learned Chief Justice

put it) that the provision prescribing the quota of direct recruite

/

'ment and promotees was" put in cold storage for a long time"™, the
learned Chief Justice observed:

"In these circumstances, it will be wholly - '
unjust to penalises the promotees for the
dilatory and unmindful attitude of the
authorities. It is not fair to tell the
promotees that they will rank junicr to the

-

direct recruits who were appointed five to -
ten years after they have officiated continuocusly
in the posts .created in the service and held

by them though such posts may be temporary,

This Court at least must fail them not."

After thus taking note of the earlier decisions ithe Supreme

in G.S. LAWBA's case (11) A%+«
Court/enunciated the principles in the following vords ¢

"Where recruitment to a service or a cadre
ig from more than one source, the controlling
authority can prescribe quota for each source.
It is equally correct that vhere the quota is
prescribed, a rule of seniority by rotating
the vacancies can be a valid rule fof seniority.
But as pointed out earlier, if the rule of :
seniority is inextricably intertuwined with the -
duote rule and there is enormous deviation from
the quota rule, it would be unjust, ineguitous
~and unfair to give effect to the rota rule. In
fact as held in 0.P.Singla's case (A.I.R.1984SC 1595)
giving effect to the rote rule after noticing
“enormous departure from the quota rule would be
) - violative of Art. 14, Therefors, assuming that
. quota rule was mandatory in character, as pointed

out earlier, its dsparture must permit rejection
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The court then considersd whether in that case quota
and rota rule'had broken doun and if so, and whether the seniority
rule was interlinked with quota and rota rule and if the quota

rota rule has broken down, how the seniority should be reckoned.

Their Lordships of the Supreme Court in their Order
dated April 25, 1985, in addition to the G.S.lefba's case specie
fically referred to thrae decisions in (i)A.JANARDHAN Vs, UNION

OF INDIA AND OTHERS (1983{2)SCR 936) (ii) P.S.MAHAL & OTHERS

Vs, UNION OF INDIA AND OTHERS (A,I.R. 1984 5,C.1291) end
(1ii)0.P.Singla Vs, UNION OF INDIA (A,I.R. 1984 5.C, 1595), In

enunciating the above principles in G.S.Lamba's case, the

. Supreme Court considered all these cases. It is, therefore,

i

unnecessary to refer to them in this context oace again. ‘It is
thus a well estabiished principle of law, which is no longer
res integra, that once quota rule of seniority bresaks down,

the interlinked Rota Rule of Seniority also breaks down and

"~ cannot bs given effect to,

\When the learned Senior Counsel for the Union of
India inf&?msd the Suprems Courﬁ that "in uiéw of the sfors-
meﬁtioned decisions, the Govarnment of Ind;a has decided to
review and Treconsider the impugned~seniority ;ist in the light
of the obsarvatians and prinéiplss enunciated iA thé aforementionqd

-

judgment™ the Court accepted the same and dirscted that "the . /f(ﬁ//

- .
200 ) s,



.-the abovs directions of the Supreme Court have besn adhered to,

.of - the AFHQ Service Rules,

28

impugnsd seniority list will not be enforced or éivan effect to

till fregh seniority list according to relevant rules and valid

- principlass ig drawn up" and made the ruls absolute to that effect, .

Hence, if it is found on a scrutiny of the seniority list that

\

then no exception can be taken ta it, It . is,. howasver, = clear

‘from the order of the Suprems Court that if on a considération

of the recruitment Rules governing appointment to the grade of
Assistants in AFHQ Service which is adnittedly based on quota

ruls, it is found that the Rota seniority in the cadrs is inter-

- linked with the guota rule and the guota Ruls has broken. doun,

then the rota ruls also cannot be given effect to. It is,

théfefore, first necessary to consider whether appointment to

. the cadrs of Agsistant byAWay of direct recruitment and by way

of promotion was done strictly or at least substantially in

accordance with the qu6§é and rota ruls envisaged by Scheduls I1II

The inter-se seniority of all permanent officers

‘included in the initial constitution of a Grade under Ruls 9

were‘declared under 16(1) to (4) as senior to all thos sub=

stantivaly appointed to that Grads with effect from any date

\aftér the appointed day i.s., the date on which the Rules came

" i )
Nl

inte force, viza., March 1, 1968, There is no quarrsl about ' ff{l;2
. - o grf”
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the seniority.of thess Assistants.,

The entire diéputa is bstuween thé Assistants recruited

diractly;anaby way of promotion after March 1, 1968 and befoze

April 14,1981 when the Rules were amended, The disputes relate '

ta their inter se seniority,

Of the petitioners in 0,A;41 of 1986, Petitioners 1, 3

"and 4 belong to the 1978 batch ©f the directly recruited Assistants

and the 2nd petitioner belongs to the 1979 batch, Petitioners ltda

entsred AFHQ seruice as Assistants respectively on February 26,1980

May 26,1981, August 2,1980 and October 30,1980, Petitioners 1,3

and 4 werz promotsd to the rank of Assistant Civilian Staff Officers

(ACS0) in October,1984,

As per the counter affidavit filed on behalf of Res-

pondents 1 and 2, the number of posts falling to the quota of

direct recruits and those that wers actually appointed, by way

4

of dirsct recruitment substantively. are as undsr:

196869

- 1969-70 .
1970=-T1

19M=72
1972=-73

- -
I — A

- B I - B - R — ]

Eo, of DR

' quota vacan-

cies carried

No, of -

vacan- e, of ORs., sub- Year of Exami=

ores stantively appoine nation.

falling ted

to DR *
(2) (3) (4)
22. o [ X )
17. 18 1969
179 *e o0
33 17 1971
23 20

s
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o (2) (3) . (@) (5)
1973-74, 47, 17 1973, 30.
1974-75. 51 37 1974 14,
1975-76 42 43 1975 -1,
1976-77 106 42 1964,
197778 64 36 1977 - 28.
1978-79 S/ @ 1978 36.
, 1979-89 104 22 1979 -
1980-81 Caps 69 1980,

LB e - - = - — I~ S — I N B - . T B

According to the petitioners, the number gf pefmabent
posts 6? Agsslistants is 1389 and the numbe; of temporary pdsts of
Assistants is 309 making\a total of féQB, but actually as many as

either hold Lieson tha post of Assistants or are o —
2249 parsons.arg/working-as Assistant§. In other words, 551 psrsons
in the category of Assistants were'appointed in excess of the
sanctioned strength of parmaﬁeﬁt and temporary Assistants i | -

The number of persons appointed by way of direc# redruib-_
mant to thq cadre of Assistants as detailed abovs clearly shows
that except in years 1969-70 and 1975-76, tﬁe numbé; of vacancies
falling to the quota of direct recruits were néver wholiy filled in,
they were not even substantially fillad in. While in 1965—59

and 1969=70, 22 posts and 17 posts respectiwe ly were available

for direct recruitment, none were recruited and appointed.




{

R

3

In 1973—74,,47 posts were availsble for direct recruitment, only 17

were appointed. In 1976-77 while 106 posts were available, 42 were

appointed, In 1979-80,104 pests were availabls but ohly 22 werse

appointed, The appointment in these years was much below 50%.
In other years between 1968-59 and 1Y80-81 it was just bstwesn
50% and 60%. In 1975-76, while 42 posts were available, 43 were

\

appointed by direct recruitment, The excess number of direct

" recruifs wers appointed in 1963-70 and 1975-76 obviously on the

assumption that the vacancies reserved in a year for direct re-
cruitment and which remained unfilled in that year could bs
carried forward. If the vacancies could not be carried forward,

the appointment of dirsct recruits in excess of their' quota in

would be Aégé/”f

a particulsr year,/in violation of the guota rule. The fact remains

that even after carrying forward thg vacancies that srose year
after year and remained unfilled, the entire quota of dirsct

recruité was not filled in by 1981, Except in two years, the

quota of direct recruits was never wholly filled in. Against

\
all these resultant vacancies and some more arising out of

deputations, promoticns, leave, death, resignation)ané retirement

etc., @s well as the guota reserved. for promotees, recruitment

i

.mas made by way of promotion out of the select list of U.D.Csay

drawn up by the D.,P.C.; for appointment against long termm-

vacancies strictly in'accordance with the order im which they

— i
YA
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were placed in the select 1iét.

It is thus evident £hat the quota and rota ruls
for appoi@tmen# of Aasist;nts was>heithar strictly ner even
substantielly follcwed. There.was qnormoﬁs departure from
the guota rule, The quoté rule itself although not viclative
of Art.14 and 16 of the Constitution, it was not even sube
stantially ;hplementéd. There was large scale deviation
from 1tiyéar after year for ocver ten ysars. It was admitted
in paragraph 1é(i) pf the counter affidavit of Respondent
Nosey, 1 and 2 that "till 1981 there was no provisiqn for
lapsing of vacancies nor was there any specific provision
for not carrying forward the vacancies- The seniority of
dirsct recruit Assistants ﬁad been agsigned by carrying foruard
the vacancies on the basis of.adminisﬁrative instructiens.“
%his also establiéhes that the fule of quota and rota had'been
observed only in the breach and that necessitated carrying

forward of the vacancies reserved for direct recruitidssistants,

In preparing the list of August 10,1984, the

- Government had taken the stand that the quota rule has neot

broken down, That was the plea of the Government while
movirg the application for modification along with a tentative

seniority list purported to have been firemed in accordance
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with the direcfions of the Supreme Court Order dated
April 25,'1985, Althqugh the Government do not concéﬂe
that the quota and rota rule has pquen doun,.in pfébaring
thse presegt list, the Govermment tco has proceeded an the
basis that the quota Rulg as well as the rota rule has
brokgp down. However, in view of the above facts which
are incont?overtible,_the conclusion is inescapable that
the quote of recruitment to the post of Assistants had
”fo? over a decade broken down betwesn 1968-69 and 1980-81,
Obvim":sly that fact was taken note of and on 1'6;--7lz;=1981
the III Schedule to_thg Rule was amended making specific
provision fer eppoimtment of Upper Divisicn Clerks of the
Armed Forces Headquarters Service, by way of pqamotioh an the
basig of ghe senicrity subjéct tec the rejection of unfit
to substantive vacancies both against permanent poste and

temporary posts if sufficient number of candidates es per the

quota are not available for filling up the vacancies in any

year by way of direct recruitment as per Rules.

In that factusl positicn we have to keep in hinrd the

observation of the learned Chisef Juﬁtice, Sri Chandrachud ~

in D.P.SINGLA Vs, UNICN OF INDIA (6) though quota rule

I
\
itsslf is not invalid,

(6) A, I.,R, 1984 S.C, 1595,
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"the manner in which the provisicn is implemented

in practice leads to the creation of disparities
between -two persons who being in similar cir-

cumstances, are entitled to equal treatment,"

. If the quete rule was put in the cold starage.fof 2 long time

'

and had thus broken down, the question would be == "Can Rule 16
extracted above Ee fellowed éor determining the inter se éepiority '
of Qirectrﬂecruits and Prpmotegs?“. : Now that it is weli

settled that if, the quota rule breaks down and the Rota Rule,

is interiinkad with Quota Rule tbe Rota Rule also cannot be

given effect to. We have to.see whether the Rota Rule of -

\
)

seniority laid down by sub-rule 7 of Rule 16 is so interlinked
with the Quota Rule that it cannot be given effect to. If it
is so, what 1s the principle to be followed in drawing up the

seniority list of Assistants? Let us examine Rule 16 and

N
whether the Rota Rule of seniority is inextricably linked up

\

with the quota rule. Rule 16(%) to (4) deals with the detenf
mination of seniority of officers appéinted to the service

upon its initial constitution before the said Rule came into

4

force on 1==3==1068, We are not concerned with those

sub-rules, for the dispute in these petitiqns is between direct

AN

recruits and promotee Assistants appointed on and after

March 1, 1968 when theée.Rulas came into force., - It is

(20 7o
S s
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sub rules (5), (6), (7) and (8) of Ru%e 16 that ars the relevant
to the matter in.issue,
Sub-rule 5 speaks of senio¥ity of persons appoiﬁted-
~ to any grede after fhe eppointed déy)that is March 1; 1968.
It clagsifies them into "Permenent Officers" and "Temporary

Officers". The intgp-se seniority of permanent officers

substantially @ppoinﬁed'to the grade is required to be regulated
in the order in which thay weré so appointed, and the inter se
seniority of temporery officers appointed to the grade is
required to be regulatéd in the order of their selection for
such P?omotions._ This rule is subject to sub-rule (7) of Rule 16
to the extent that sub=rule provides otheruise. Sub-Rule»(7) of
" Rule 16 lays doun that the relative énniority of direct recruits
and déparfmental promotéee sﬁali, as laid down in Schedﬁle-III
be determined according to the rotation of vacancies patmeen
departmental promotees and direct Tecruits based on the qgota§
of vacancies reserved for premotion a;d direct recruitment,
Sub-rule (6) léys down that‘direct.recruits shall be'
ranked inter se in the order of merit in which they are placed

at a competitive examimation on-thg results of which they are

recruited, the recruits of an earlier examination being ranked
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senior to those of a later examination. There is no quarrsl
about thie in these peéitions. In whatevsr manner the inter se
senicrity of the dirsét recruits and promotees may be determined,
themselves 42—

it is common ground that in renking the direct recruits/the
order of merit in which they were placed at the compstitive
examination.determines their inﬁsf se:iseﬁiority,' 

Sub-rule (8) ;gys dan that all officers substantively

appointed to any gradé shall rank senior to thoss holding

temporary or officiating appointmenés in that grade.

Rule 16 thus inter links seniority of Assistants
with the quata and rota rule laid down in the Third Schedule

of the AFHQ Service Rules. As discussed abovs, ths Sdprama

Court has unequivocally laid - down, that4mhera the ssniority

is interlinked with quota and tota Rule of racruitment to a
Rule éféi//
grade, post or service and the quota/fof recruitment breaks

3

down or is not observed over a laong period, the Rota Rule of
seniority must also give way; the Rulss of seniority cannot be

implemented de hors the Quota and Rota Rule.

A}

Shri Shanti Bhushan, learned counsel for the dirsct

recruits contends that even in such a situation, Rylg.ls.cammot

Ay

9e wholly given a go-by « Onlly sub-rule (7) of Rule 15
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breéks doun, the other sub=rules are va1id and can
still be given effect to. According'to‘ﬁié direct
recruits appointed to the grade of Assistants égainst.
their queta in.a par#icular ygar.must be given their
position in the séﬁiority list anq all promotees who
have been continuously officiating on the post of
.Assistant on a long term basis but in excess of théir

quota should be placed below the direct recruits.

Shri G.D.Gupta, learﬂed counsel for the
promotees, however, contends that if tﬁe promotees
uere,éontiéqously 6PFiciating on'a }ong term basis
irrespective of whether those posts were permanent ér

temporary, thoss vacancies must be treated as substantive

and the departmental promotees officiating in such'
vacancies,;ust be given the benefit of continuous officiation
and treated as seniors to thosz direct recruits who wers
selectad and appointsd later to.the sarvi;e grade or

cadre.  Shri Shanti Bhushan points out, if that is done,

it would amount to ignofing sub rules 5 and B of Rule 16

and thaﬁ is~not permissibls. According to him sub-rule 5

ﬁF Rule 16 will have to be given e;fect t02,4.,merely

because sub-rule () cannot be implemented due to ™

quota and rota rule !bredkirig: down, it would be illegal wé;z

. e
- . fr—®
» - e . ) :
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"as follous:
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to ignore sub-rule (5) and (8) for those sub-rules

have not been declared 'as void or ultra vires and

/

can be implemented, Let us examine this contention.

Under Ruls 2(1) "Permanent Officer" is

defined as dnder:

"Permanent Officer" in relation to any
~ grade means a person who has been

substantively appointed to a‘substantive
vacancy in that Gradej"

B J ' ' A
- "Temporary 8fficer" is defined in Rule 2(p)

7
/

?Tempﬁrary Officer" in relation to any
Grade means a person holding a temporafy‘
br officiating appointment in that Grade
on the basis ofihis‘being regqlarly |

approved for such appointment® .

"Long Term Appoeintment" is also defined in

Rule 2(k) in the folléUing words ¢

'“Long term ahpointment“‘means apﬁéintment)

" for an indefinite period as distinguished
frnm'purely temporary or ad hoc appointment,
like appaigtmeﬁt against a leave or other

local vacancy of a specified durationj"

- From the above definitions, it would be clear

that if the vacancy is not against a leave or other

local vacancy for a -specified duration (emphasis supplied)
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it would bs a long term appointment provided it is for an indefinite period
as distinguished from a'purely temporary or gd hoc appointment,

Under sub-ruls(5) "Seniority inter se of officers appointed
substantively to the grade has to be regulated "in the order in which
they are appointed™ in the case of "permanent officers" and in the case
of temporary officers "in the order of their selection for appointment,"
Sub-rule (7) of Ruls 16 operates as an exception to sub-ruls (5) of Rule 16,
If sub-rule (7) cannot be givan effect to which is an integral part of the
Scheme of recruitment to the gfada and determination of sgniority in the
Grade cannot also be given effect to as laid down by the Supreme Court.,
Howsver, on the wording of Sub—Rule(S), the facfor which must detszimine
seniority is, substgntive appointment to ths grade and the order in which
they are so appointed in the case of permanent officers and the “ordsr of
their selection for promotion in the case of temporacy officers: Tﬁbugh
ﬁo question appointing a direct recruit as a temporary of‘icer/ this 3 Ube
ruls as such does not make any distinction in this bshalf betwaen direct
recruits and promotees, In the case of appointment as permanent officers,
irrespective of whether they are promotses or dirsct recrults seniority
has-to.baAdetermined on the basis of their substantfive appointment and the
order in which they are appeinted, 'In'other words length of service in ths
grade of Assistants déterminaes their seniority., Thera is of course a
controversy as to whep the vacancy could be tfeated as a substantive vacancy
and when an appointment may be treated as substantive appointment in the
case of a promotes and aiso whether the peribd of appointment against'a
temporary post could count for sunibrity. We would advert to this after
considering ss to what principle should be folloued for determinxng the

senlority wherz the quo+a and rota ruls has broksen down,

The Suprame.Coqrt had pccasion to consider in a number of judgmsnts
as to how.ghe:seniority should be determined where the quota and rota Ruls
haé broksn down and the seniority is intsrlinked with quota and tota rule
and declared that if the quota ruls has broken down it would be unfair and

un;ust to giva effect to the rota ruls of the seniority. -

In 0.P. SINGLA Vs, UNION OF INDIA & OTHERS (6) the Supreme Court

observed:

"It will be wholly unjust to penalise the promotses for the
dilatory, and unmindful attitude of the authoritiss. It is
not fair to tell the promotees that thsy will rank junior to
. the direct recruits who were appointed five to ten years after
they have officiated continuously in the posts created in.the
service and held by them though such posts may be temporarye. o"

(6) AT1.R, 1984 5.C, 1595,
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The Supreme Court in JANARDHANA Vs, UNION OF
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y; .

INDIA ( 5 ) expressed concrn over the undesirable
situation that would result by giving effect to the
rota rule of seniority even after the quoté‘rule broke f /

down in the following words:

®eeeecos We do propose to examine and -
expose an extremely undesirable, unijust

and inequitable\sitUatiBn emerging in’

service jurisprudence from the precedence
namely that a’person already rendering .

service as 'a promotee has to go doun bslow

a person wvho comes,into service decades

after the promotes'enters the service and

who may be a schoolian, if not in embryo, when
'the promotee on being prometed on account
aF tﬁe exigencies of service as required by

the Gouennment_started rendering service.

A tiﬁe'has come to recast service jurisprudence
on‘horé just and equitable foﬁndation by
exémining all precedents on the subject to |

retrisve this situation.m
and pronounceds’

"It is, therefore, time to clearly initiate

a proposition that a direct recruit who -

comes into 'service afterthe promotee was
- already unconditionally and without re=

- - e o=
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( 5)a.1.R.198) s.c. 769.
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raservation promoted and whose promotion is
not shoun to be invalid or illegal acecording
to the relevant étatutg:y or nen=3tatutory

rules, should not be permitted by any principle_
of seniority to score a march over a promotee
because that itself being arbitrary would

be violative of Articles 14 and 16"

in several cases /’"’z'/ﬁ _
The Supreme Court/dealing with : . situations

where. = quota rule had broken down, has consistently
taken the view that in the absence of any other valid
rule of seniority, continuous officiation should be

the bagis for reckoning the semiority of the persons

i

appointed to a partibular post, grade or cadre.

As early as in D.R. NIM Us, UNION OF INDIA (8)

the Suprems Court held that:

"oeo where an officer has worked for a long

period as in this case for nsarly fifteen to
twenty years in a post and had never been
. reverted it cannot be held that the Officer's
coantinuous officiation was a mere temporary
/ or local or stop gap arrangement even thouéh
the order of appointment may state so.
In such circumstances the entire period of

officiation has to be counted fér seniority,
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Any other view would be érbitrary and violative
of Articles 14 and 16(1) of the Constitution
because the temporary service in the . post in
question is not for a short beriod intended to
meet some emergent or unforeseen circumstances "

Though a somewhat different note was struck by

\

the Supréme‘tourt‘in_S.G.JAISINGHANI Vs, UNION OF

INDIA (9) and BISHAN SARUP GUPTA Vs. UNION OF INDIA(%)

and the theory of "Pushing doun® and "Rggularisation
uas propounded, K;QL/‘
in subsequent years" /as observed by the Supreme Court

itself in G.S.LAMBA Vs, UNION OF INDIA (11).

"These two decisions are of little help
in vieu of the later decisions directly

on the point and discussed hereinabove,"

And those cases are B.S.GUPTA Vs, UNION OF INDIA (2)

A.K.SUBRAMAN Vs, UNION OF INDIA (3), P.S.MAHAL Vs,
UNION OF INDIA (4) 0.P.SINGLA Vs, UNION OF INDIA (6)

and A,JANARDANA Vs. UNION OF INDIA & OTHERS (5).

In N.K.CHAUHAN Vs, STATE OF GUJARAT (12)

2}A.1.R.1972 5.C.2627, 1
3)A.I.R.1075 5.C.483,

43A.1.R.1984 5.C.1291.
{5) A.I,R.1983 S5.C.769. _

6)A.1.,R.1984 5,C.1595 '

7)(1975) 1 SCR 104:.1974 Lab.IC 1090 ‘

9}(1967) 2 SCR 703 3 A.I.R. 1967 SC 1427,
1)A.1,R.1985 5,C.1019, ’

2)A.I.R. 197

7 S.C.2517
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the Court held:

‘MSoniority normally is measured by length
of continuous officiating service = actual

is easily accepted as the legal. "

i

The Court further held:

“Ppamoteés regularly appointed during the
period "AY in excess of their quota, for
want of difecf recruits (féasonably sought
but ndf secured and bscause tarrying

longer would injure the administration)

can cldim their uhoie length of sérvice for
seniority even against direct reéruits

who may turn up in succeeding periodsce.."

In S.B.PATUARDHAN Vs. STATE OF MAHARASHTRA(13)

" while striking down Rule 33 of the Bombay Service of

-

Engincers Recruitment Rules 19706 in.solfar as it

¢

makes seniority dependent upon the fortuitous circum-
' /

stances of confirmation c.c.csee which denies to ths

prosiotees the bensfit of their long and wvaluable

experience, thes Supreme Court observed:

"The vice of that clause is that it leaves

the valuable fight of seniority to depend

e em B S em G Em OB @ @ an M Sy @m g & o@D W

(13)A.1.R.1977 SC 2051.
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upon the mere accident of confirmation. That
under Articles 14 and 16 of the Constitution,

is impermissiblece..”

In 0.P.SINGLA Vs, UNION OF INDIA {(6)

after reviewing the entire ease on the subject, ths

Supreme Court ruled:

o distinctibn can be méde between direct
recruits on ons hand and promotees appointed
to the service on the other in the matter of
their placemsnt in the seniority lisf. Ex-l
clusion from the seniority list of those
promotees who are appointed to posts in thé
Service, whéther such appointment is to
temporary posté or to substantive vacancies
in a‘temporary capécity; will amount to a
viglation of the equality rule, since, thereby
persons who are éituatad similarly shall have
Eeen treated dissimilarly in a matter uhich

constitutes an impo:tant'?acet of their career®.

Ths Supreme Court declared:

"Since the rule of "Quota and Rota" cesases
to apply when appointments are made under
Rules 16 and 17, the seniority of direct

recruits and promotees appointed under those

-
@ ® w » o W B aw @ P W e er m Y m M SE ap Ox O W eI M S O OO

(6)A.I.R.1984 S5.C.1595.
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Rules must be determined according to
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the dates on. which direct recruits were
appointed %o their respective past§.ana
the dates from which the:prnmotees have
.been @ffiéiating eontinuously either in
temporary posts cfeated in'£he service

or in substan£iue vacancias\to'uhich they

were appointed in a temporary capa;ity.ﬁ

~

In A. JANARDHANA'S case also the Supreme. Court

held that "once the'quota rule was relaxed, rota cannot

be the basis for dete?mining the éeniority aqd in‘tée
absencé of_any other rule, continuoﬁs p?ﬁiciation would
bg the ohly-aVailéble rule for detgrmining the inter-se
seniority".  In A.JANARDHANA's case the entire case
law on theé&ﬁact Qaé revieved,

,£n G.5.LAMBA Vs. UNION OF Imbin (11) the

Supreme Court while holding that:

’ fgiving effect to the rota rule after noticing
the gpormous'departure from the quota rule

would be viclative of Articles 14 and 16,

e = - - -0ne_ygar shall haye_precedence dver_sglectign_ _ _ _ |
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or recruitmeht_n? the next year-and this is
what is known servicé‘jurisprwdehce as
seniority, according to continuvous officiation
in the cadre or the grades.cc«.w This is in tunse
with fair play and justice and ensures equality

as mandated by Ariicle 16.M

The Supreme Courit alsc further pointed out that

Rassuming quota rule was mandatory in charactelee.. its
departure must permit rejection of rota rule as valid
prirnciple of seniority.e.... The Couri further declared:

Meoo in the ébsence of any other valid
principle of senicrity, it is well established
that the continuous officiation in the cadre,
grade or service will provide a valid primciple
| of sepiority. The seniority lists having

not been prépared on this principle are liable

to be quashed and set asids."

The principie that Qhera the §u0ta:Rule 6F
r@cruitment-haé broken down and the Raota Rule of senicrity
is interlinked with the Qgota Rule, in the absence of any
other valid Rule of seniority, senicrity in a cadre,grade
or service would have to be determired on the basis

i so far as we are concerned must be taken as gstahlisheg DEYON controversy.

\ é"‘
of centinuous officiationt Ignoring this principle “

would be viclative of Articles 14 and 16 of the

Canstitution.



()

As the p}inciple of continuous officiation enuncizted
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in Janarcdhana's case vas subje;ted in its application
to the conditién that the promotion'is not shoun £0 be
invalid or i;legal aceording to tﬁe relévant Rulest
contreversy was reised that théﬁ prifnciple could not
be appliediupare thé promotions wvere not made strictly

in accordance with fﬁe Recruitment Rules.

A scrutiny of all these cases would reveal A2~

. - that = in all these cases appointments in excess of

.the quota were held to,ﬁe valid haviﬁg regard to the

power vested in the cémpetent atithority to make

rappoinﬁments in':elaxaéion of the Rules and so

long as the promotions were otherwise regular, their
o - | That was so A7 .

appointments were held to be valid.  / held in

. STATE U? UePo Ve ﬁRNBDDHRN LAL SRIUATSAVA (14) and

N.KiCHAUHAN Vs. STATE OF GUJARAT (15), that

visu-wgé upheld and feiterated in G.S.LAMBA'S

case.

In G.S.LAMBA Vs, UNION OF INDIA (11)

the Suprems Court dealing with the question.

an e ‘er @3 &3 e o an e @ O = o

—

11) A.I.R.1985 5.C.1019 R
14) 1958 SCR 533: A.I.R. 1957 S.C. 912

(15) (1977) 1 SCR 1037: (1977 Lab IC 38)
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whether appointment of departméntal prom@teés in
excess of the quota prescribed by the rules would
be illegal or invalid and whether such promotions
vgr the service rendered by them on such"irregular"
promotion should be igndred fnr the purpose of
computing the semiority, the Supreme Court held
sugh appointments Eo be valid on the oground that
the Rules empouered the Government to relax any

provision of the service rulss, The bcurt

observed:

Moo assuming there was failure to
consult the Union Public Service
Commission befeore exesrcising the power

" to relax the mandatory guota rule,

and further assuming that the posts in
Integrated Grades II and I1I were within
the purview of the Union Public Service
Commission and accepting for the time
being that the Commission was not con=-
sulted before the pouwer to relax the

rule was exercised yet the action taken
would not be vitiated nor would it furnish
‘any help to Union of India which itself
cannot take any advantage of its failure
to consult the Commission. Therefore,

it can be safaly'stated that the enormous
departure from the quota rule year after
year permits an inference that the de=-
parture was in exercise of the pouer of
relaxing the gquota rule conferred on the
controlling authority. Once there is
power to relax the mandatory quote rule,
the appointments made in exeess of the
quota from ahy given source would not be .
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illegal or invalid but would be valid and lsgal as
held éy this Court in N K CHAUHAN Vs, STATE OF
GUJARAT (1977) 1 SCR 1037: 1377 Lab IC 38),
Therefors the promotion of the promotees was regular
and lsgal both on account of the fact that it was
mgde to mest the exigenciss of service in relaxation
of the mandatory gquota ruls-and to éubstantiate'

vacancies in Service,”

Let us apply this test to the instant case.

In the coynter affidavit filed by the Government,

it is submitted that "so far as temporary vacancies were
concerned, tﬁey weres to be Fille? in by promotion from

the grade 5? UsDeTS 0y witﬁ 5 yaafs service on the basis

of the seniority subject to rejection of unfit. .But in

cass of substantive vaFancies Fal}ing to the direct
rsc?uitment-quota and Temaining unfilled dus to non=-availabi-
lity of divect recruits, those vacancies were filled in by

giving promotions to the departmsntal cahdidates on the

basic of ssniority-cum-fitness and sud promotions were

to be tepminated when the nominees of the UPSC were available,
Only after tﬁe amendment of the Rules on April 14,1381,

if suﬁﬁiaiaﬂt punber of direct redruits wers not av#ilable
for filling up the vacancies in any year, such substantive
vacangies wera to be filled in by promotion.® In other words,
in prepariﬁg the éenicrity list of August 10,1984 those
promoted until 1981 were not treated as appointed

against substantive vacancies and were not given_the bepefit
of continuous officiation in detérmin;ng their seniority,

Howgyer, as averred ih paragraph 25 of the counisr
filad on behalf of the Respondsnts 1 and 2 fé/
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the impugned seniority list,; they werTe given the benefit of
continuous officiation and were treated as appointed to the

subatantive vacancies from the date of their initial appointe

\

ment on an officiating basis,.
It is conceded in paragraph 25(v)(ii) of the
Counter affidavit thats

"The princiﬁla of continﬁous officiation has
bean applisd to persons who have filléd in
the vacancies caused on account of the
incumbents proceeding on deputation or on
being temporarily promoted to the next
higher grade with a lien on the permanent

pOSt o

Even as conceded by the Gouarnmenf, all the vacanciss against

-which appointments by way of promotion were made from select

list were parmanent or substantive vacancies which have

continued for more than 3 years and none of the promotess havs
. - vi . .

Cfill in A

faced reversions, To[%hese vacancies, recruitment had to be

made by applying the quota rule, but the quota ruls had broken

down., Hence officiating promotions had to be made from out

of the selsct list draun up by the Departmental Promotion

Committes.,

It may now be taken as established beyond contro-

versy that all promotees to the grads of Assistants in fact
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were initially approved for officiating promotion on long

term basis by the Dgpartmental Promotion Oommittes yea£

after year.and when they were appointed by way of -promotion,
\ :

they wers not appointed “"on a purely temparary or ad_hod

basis", ﬁThey'were not appointed fér any "épscified

duration, Except that they may have been appointed in

excess:of the quota regefve@,for promotess, ail the rulss

" that aﬁe\rgquired to be_followed:for'promoting a depart-

mental candidate were observed and once they were promoted,

they were not revéfted at all, They have besn continuously

of ficiating from the date of their promotion and wers

never reverted, fhair appointmept for all practical

purposes was regular and but for iqvpking thq.qyoté and

roté rule Py virtus of their longer period of sefuice as .

Assistants, they would be seniors to the direct recruits

joining as Assistants later in point of time,

fuE-

In this context Rule 22 six«« vests specific
power in the Government t; relax rules. The Government
is also empowered -under Rule 20 to make fegulations not
incons;étent with.thé Tules to provide for all matters for
whidh provision is necessary or expedient fdr the purpose

~

of giving effect to these rulass,
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So also the appointment of promotess on officiating basis from
the selact list of D.P.C,, cannot be termed as irrsgular merely

because they are not put on probation. Fer that again 1t was

not done in the exigencies of service. Moreov er that is a matter

not in the hands of the promotees, Any such lapse on the part
of the Authorities or as the Supreme Cout put it in 0.P.SINGLA
Us. UNION OF INDIA (6)"the dilatory and unmindful attitude of

the Authorities™ cannot affect the right of the promotees®,

Further under the rulss ‘it is provided that the officers appointed

would be required under Rulz 19 to serve on daputation else~

where, it must be deemed that these promdtaes appointed against
deputation vacancies which have continued on a long term basis

. were regular and valid. That was so held in MANBODHAN LAL

SRIVATSAVA'S CASE (14), N,K.CHAUHAN'S case (15) and 5.B.PATWARDHAN's

Case (13) all of which wers referred to with approval in

GaSJLAMBA's case.(11).

When clothed with these overriding powers, appoint=
‘ment by way of promotions made from select. list batween 1968=569

and 1980-81 during which period the guota and rota tule had

broken down, must bs deemed to have been made in exarcise of the

'

pouer of relaxation of rulss vested in the Govarnment and such
appointments must be treated as valid, ° Oncs these

appointments are treated as. valid, in the absence

O AT e W OB W s WE M D ek am om U M B WD ST W WM AR oW W TR TR EN QN O oN o ae W

(6) A,I.R,1984 5,C,15395,
(11)A.1.R,1985 5,C.1019,

(13) A,I,R.1977 5,C, 2051,

(14) A,1,R1957 5.C. 912,

(85)(1977) 1 SCR 1037 : (1977 Lab IC 38)
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of anyiother specific- rule,even under Rule 16(5) which

P
merely lays douwn that the seniérity must bé counta& from“thg ‘
date of the aﬁpoigtment to the grade, must have reference
to the date of the first offiéiating promotion of the
promotée which has continued uninﬁerruptgdly. That date
must be taken as‘the date on which he mgs appointed to the
grade of Assistant for purpese of sﬁb-rule (5) of Rule 16,
— M / | .

Or else even that suberule would aio. break down and cannot
be given effect to, .In our view, seniority in this manner
would not only conform to the mandate of the Supreme Court
but would alsc be just and eqpi£able.A,

Thus ths priﬁcipla of taking into account the period
of continuous officiastion in determin§ the senipbity of

.whi.ch f—

‘ promotees where quota rota rule has broken dowq/is established

' in Bervice law ©  must be given effect to.

Even so Shri Shénti Bhushan, learned munsel for
the Direct Recruits contends that the priﬁciple of counting 3
the period,of continuous officiation of & promotes for
determining his seniority would apply only tec permanent
vacancies and not tc what the Supefeme Court termed in

- P.S.MAHAL Vs, UNION OF INDIA (40“as fortuitous" or

- e n e Gn me M = am @ e ST M M o 4T e G T e =

/" (4)AJI.R. 1984 S.C.1291, : ' /2
_ ‘ Corge &
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or "adventitious vacancies® or to "temporary vacancies™. TI%
cannot apply to deputatibn vacancies or 19398 vagancies. The
vacancies should be regular and mot temporary and such vacancies

e

can arise only against permanant and not temporsry oosts. It

o

is, therefore; necessary to consider as to the type of vacancies

{

to which the principle of continuous officiation for determining

seniority would apply.

In A.K.SUBRAMAN Vs. UNION OF INDIA (3) the Supreme Court

declared that th= quota rule must be held to be applieable

Mien 1on§ term vacancies,!

In BISHAN SARUP GUPTA Vs. UNION OF INDIA (2) the Suprem=
Court dealing with a situation where "the whole cadre has con=

sisted of pzrmansnt and temporary posts for vears®™ observed:

" that psrmanent vagancids are, therefors,
likely to takeplace both in the pesrmanent pnosts

and in the temporary posts”

and held:

"We, therefore, find no sufficient warrant
for the contention that the vacancies referred
to in the quota rule are vacancies only in the
perinanant postsh

In that context the Supreme CourTt considerzd what are "Psomanent

vacanciesY and held:

"ihe vacancies must be permansnt vacancies that

0

is to say vacancies which are not fer a feu

o

days or for a few mornths or ares otheruwise

adventitious!

In P.5.MAHAL Vs. UNION OF INDIA (4) the question posed
and considered in para 21 of the Judgment was whether guota rule

plies only to permanent vacancies or also to fortuitous or

ap
{2 A.I.R. 1972 5.C.2627.
Sz A.T.R,1975 S.0.,48%
{4) A.T.R.1934 5.7C.129

. ’ s

a : ; ~ /s

i e - . ‘T,‘/'_,;/!//,’
‘/“741



55

and adventitious vacancies.  The Supreme Court

declared:

.M if a vacancy érises on account of an
;ncumbent/going on leave or for training
or on deputation for a short period, it
would be a fortuitous or adventitious.
vacancy and the guota rule would not be
gttfacfgd in case of such a vacancy.

But where a uacéﬁcy arises Bn aecount
“ . | of the incumbent going on deputatioAn
'For-a reasonably long period and there
is no reésonéble\likélihood of the person
promoted to fill éuch vacancy having to
revert, the vacancy would be subject to
the quota ruls, because it would bs a
regular Vacancy;o...e and the person
promoted fo Fil11 the vacancy u0uld.be
an officiating EXBcutivé Engineer who
would continue as such without reversion
until confirmed and his prowotion would,
therefore, be by way of recfuitment to

the cadre of Executive Engineers?,

The Supreme Court in the above case alsc declared:

",,. that a vacancy may arise in a post

on account of death, retirement or re-
) » signation of the incumbent of the post or

it may arise on account of the dismissal,
discharge or reversion from the post or

promotin to a higher post or by raising
of derutation to another department or

organisation whenever the vacancy caused it

i would be filled up by promotionsc.. and
é%m}éf — the quota rule would apply so long as the
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vacancy is permanent vacancy”.

In this context they referred with approval to the
above observations in BISHAN SARUP GUPTA Vs. UNION

oF INDIA {(2).

In A.K.SUBRAMAN Vs, UNION OF INDIA(3)

the negative definition of a permanent vacancy was
Li

NG .
upheld for tm&?applicatlon of quota rule. Their
Lordships said "that a vacancy which is of a short
durztion arisimg on account of fortuitous or ade
L 1 [ \

ventitious circumstances would not be regarded as
permanent vacancy and to such a vacancy, quota
rule would not apply for it is not a permanent

poste®

In P.S5.MAHAL Vs, UNICN OF INDIA (4)

the Supreme Court treated "long term vacancies®

as synonymus with permanent vacancies and held the

~

quota rule applied to sueh vacancies.

The Supreme Court in the aforesasid case also

-
m__-n--nn-'-.ﬂ'—-:ncnmnﬁ-zn--wwe--hﬂ--—-‘—

{2)A.I.R. 1972 S.C.2627.

(z)A.I.R. 1975 5,C.483,
(4) A.I.R.1984 S.E. 1291.

N



"The vacancies arising in the posts of
Exebutive Engineers om account of deputation
to other departments, organisations and
public sector undertakings are, therefores,
long term vacancies and cannot be characterised
as vacancies of fortuitous or adventitious

.characteToeees"

The Supreme Court also tock note of the

fact:

",. that the vieu that deputation vacancies

being long term vacancies should be re-
garded as permanent vacancies for the

 applicability of the quota rule prevailed
with the éovernment of India as fsr back
as 19th Qctober;1971 long before the =~ -
present controversy aross betueen the
parties and even prior te the decisions
in BISHAN SARUP GUPTA's case and A.K.Sub-
raman's Dasé. We find that this view vas
reaffirmed by the Govermment of India in the
0ffice Memorzndum dated 30th December,1976
iésued by the Department of Personnel and
Admiristrative Reforms, Cabinet Secretariat
vhere it has been stated under the heading

"Determination of Regular Vacancies",

It was stated:
"It is essential that the number of vacancies

in respect of which a panel is to be prepared

fg
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by a B.P.,C. should be estimated as accurately

as possible. For this purposs the vacancies to

be taken into account should be the clear vacancies
arising in post/grade/service due to deqth,
retirement, resicnation, regular long term
promotion of ineumbents of one past/grade to
higher post/grade and'vacanéias arising from
creation of additional poste on a long tefm

hasis and_these arising out of députation.

As regards vacanéies arising out of deputastion

it is clarified that for the purpose of drawing

up a select list for promotion, vacancies arising
out of deputation for pefiods more than one ysar
should be taken into account, due note houwever,
being kept also of the number of the debutationists
likely to return te the cadre and who have

to be provided for. Pursly short term vacancies
arising as a result of officers proceeding on
leave, on deputation for a shorter period,

tréining etc.y should not Ee taken into account

for the purpose of preparation of a panel."

The Supreme Court in P,S.MAHAL Vs. UNION OF INDIA (4)
concluded:
#ihat the vacancies in the posts of Executive
Emgineers afising on account of deputation
of Executive Engineers to other departments,
| organisations and public undertakings for a
period of one OT more years uwere lpng term
vacancies and they could not Se regarded as

: 9
- fortuitous or adventitious 1in character and

_--no—-n-nnm:nm—mm—u—aw—_—-m_mnmn

(4)A.T1.R.1984 5.C.1291
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hence they were subject to the quota

rule,"

It is, therefore, clear that if quota rule breaks douwn,
promotions whether officiating or témpotary or against
vacancies such as those referred to above should be

deemed to be appointments against long term vacancies,

In PL.S.MAHAL Vs, UNION OF INDIA (4)
it was also emphasised that termination of lien is not
necessary to consider that a vacancy as a long termm

vacancy in ordet that the quota rule may apply.
The Supreme Court declared:

"It is now s2ttlad as a result of the
decision in A K,SUBRAMAN's casse that
the quota rule is to be applied at the

time of initial recruitment in an

offiéiating capacity to the cadre of

Exzcutive Engineers and not at the timse
of confirmation., It is, therefore, not

nacessary that the lien of an officer

(4) A,T.R.1984 S,C,1291,
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on a post of Executive Engineer must be |
egtinguished before. any promotion to that
poét can be made in accmrdance‘uith the
quota rule. FCven uhere a cenfirmed Executive
Engineer is promoted to the post of ‘
Superintendiﬁg Engineer but continues td
have his lien on the post of Executive
Eﬁgineer, a vacancy would undoubtedly

arise in ths post of Executive Engineer

by reasah of his promotion and such

vacancy would clearly be a permanent
vacancy liable to be filled according

to the quota rule. So also a vacancy
attracting the applicability of the guota
rule would arise where an Assistant Engineer
or Assistént Exeputive Fngine-r regularly
promoted within his lauwful quoﬁg dies or
retires before confirmation. The poourrence
of a vacancy'in the bost of Executive Engineer
invifiﬁg the apalicatidn of the quota rule
has, therefore, nothing to do with the

" extinguishment of lien on the post.ce.”

This aﬁswers the contention of Shri Shanti Bhushan that

so long as another person holds a lien on the post of

a departmental candidate who hzs been appointed by way

of promotion to the post of Asaistant'cann0t beVEOﬂsidered

2 membs of their service and his seniority cannot be
. .

édounted from the date of his continuous officiation and

that the seniority can be cdnsidered only on the date of

*

confirmation stands negatived. The court categorically

| LG
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laid down:

n : ']
«sosthenever there is a psrmanent vacancy,

that is to say, a long term vacancy in a
post of Executive Engineer, it would have
to be filled according to the quots rule
irrespective of the fact whether them is
any officer having a liem on that post.

it is t:ue that a confirﬁed Fxecutive
Engineer who goes on deputation may revert
to the post on which he has a lieﬁ and

8o also an officiating Executive Engineef
vho goes on deputation may revert back

on tgrmiﬁation of his deputation and
theoretically, in either case, an Assistant
Engineer or Assistant Executive Engineer
who is promoted to Fill'the vaeancy arising
on acccunt of deputation may have to revert,
but in aétual ﬁfactice and reélity, not

a single‘Assistant Enpineer or Assistant
Executive Engineer promoted as Executive
Engineer to fill a vscancy arising on
accounf of deputation, has had to revert,
bscause deputation is a normal feature

in this service and 20 to 25 per cent of
the Executive E%gineers are continuously
on deputation. Even if one Fxecutive
Engiﬁeef' comes back on termination, of

his deputation, another has to be sent in
his place and the deputations thus go

on rotating with the result that the
vacancy in the post of Executive  Engineer
arising on account of deputation does

not cease and the Assistant Engineer or

Za
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does | ‘
do not esver have to revert and consge - ’

quently, the vaczney filled by him {s

_Feally and truly a permanent or lang

term Vacancy which haé te'be fillad

according toe the quota rule". (emphasis
I+

supplied),

Repelling the argument that where an Aésistant

Englnger or Asst. Executive Engineer was prémoted

against a vacanéy of an Executive Engineer on
deputation, the quota ruls uuuld npf apply, bee
cause the promotion pould not, in such a case be
to Fill in a post in the sanctioned strength of
the cadrélof Exscutive Enginesrs but would be
filléd in deputaﬁian vagancy. This argument, -
plausible thqugh, it May seem at first sight, is
in our opinion ﬁot sustainable éﬁd:.the Court held:

The contentions of respondents séekiﬁg
ekclusion of deputation vacancies from

the applicability of the quota ruls must,
therefore, be rejectsd, provided of course
the promotien of the Assistant Engineer ov
Assistant Executive Enginesr to a deputation
. _ N .
vacancy is a regular promotion, that is,
after selection by the Departmental Promotion

Committee and is not an ad hoc promotion®

(emphasis supplied). /f( :

.o

re
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If in regard to such vacapcies quota rule has to be
applied and that rule has broken down and the departmental

caﬁdidgtes[haue been promoted out of a select list drawn up

,in accordence with the rule by the Departmental Promotion

Committees and promoted in accordance with that list and
such promotees ars holding the post continuously, merely

becsuss they are holding the post in gxceé§ of their quota,

l \ !
they cannot be denied the benefit of continuous officiation

in the matter of their senicrity in the cadre of Assistants,
So would be the positicn of a vacancy occurring due to
promoticn against a long term vacancy or-against a vacancy

caused dus to death or retirement,

In this case also the fact remeins that Assistants
Ve

once promoted on s?lection by the Departmental Promotion
Committee‘against such‘Q acancies were néver reverted, Just
as pnon;teeé agaimst quote of .direct recruits, whe?e direct
recrui?s were not availabls; a?e entitled toAthe'beneFit ;f
ﬁontinuous officiaiioh in the mat?er af senio?ity, eo also
promotees appoiﬁted agéinst vacancies which were “not fortuitous"
,bﬁt "long ‘term vacancies" arieing on account of

Assistants being sent on "deputation or on

being promoted: against vacancies arising "on
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account of deputation or going on"long term
leavez or on account of "regular promotion” or
on beiﬂgfremOVBﬁévwf aua towretiremeng;"resigu

nationy "

death"or on account of'creation of

additional posts“would also be entitled to the . .

same benefit in the matter of seniority.

It is next contended that in any case
the promdtee Assistants canhot get the bsnefit
of ﬁheir continuous officiation against temporary
posts. In our visw, in the face of the pronounce-
ments of the Supreme Court, this céntention
cannot be upheld. "~ The taest is not,uwhether
the post is permanent or temporaryj the test

is: "Whether it is substantive vacancy or not.

Rule 16(5) also speaks of substantive vacancies.

In 0.P.SINGLA Vs. UNION OF INDIA (86)
the Supreme Court observed:

"It is, however; difficult to appreciate
how, in the matter of seniority, any
distinction can be made betusen direct

:acs-—-:—-.—m-—aan-e—---so-smnunm

(6) A.I.R. 1984 S.C.1595.,
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recruits who are appointed to substantive
vacancies in the Serviee on the recommendation
of the High Court under Rule 5(2) and the
promoteés who are appointed in ppnsultatipn
with the High Court under Rule 5(2) and the
promotees who are'appqi%ted in ponsﬁltafion
with the High Court toAposts in the service
under Rules 16 and 17. Rule 18 provideé

for the’appointmént of promotees to _temporary

posts in_ the Servige, while Rule 17 provides

for appointment of promotees to substantive

vacancies in the Service on a temporary basis.

Promotees who are appointed to the Service

under either of these tws rules must he

considered as belonging to the same class as
direct recruits appointed under Rule 5(2).
They'parform similar functions, discharge

identical duties and bear the same res-

ponsibilities as divect recruits. They

are appointsed on a regular basis to posts in
the service in the éamé manner asldirect
recruits are appointed, the only distinction
being that where the lattsr are appointed

on the recommendation of the High Court,
promotees ares appointed'iﬁ consuitation with
the High Couft. Therefore; no distinction
can be made betueen direct.recruits on one

hand and promotees appointed to the ssgyige

on the:other, in the matter of their place=~
ment in the seniority list. Exclusion from

the sehibrity list of those promotess

who are appointed to peosts in the Service,
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whether sueh appointment is to temporary

posts or to substantive vacancies in 8

‘temporary capacity. {emphasis supnlied),

will amount to a violation of the equality

rule since, thzreby, persons who are
situated similarly shall have been treated
dissimilarly in a matter which constitutes

an important facst of their career".

The Supreme Court in G.S.LAMBA Us., UNION OF INGIA (11)

held:

-
-“m”‘n-n“”-—-n_—°m~-a~-

“Once the promotees wers promoted regularly'
to substantive vacancies even if temporary
unless thers was a chance of their demotion
to the lower cadre, their continuous
officiation confers on thsm as advantane

of being senior to the later recruits under
Rule 21(4). If as stated earlier by the
enormous departure or by ths power to
relax, the quota fule was not adhered

to, the rota rule for inter se seniority

as brescribed in Section (1)(ii) cannot

be given effect to. In the absence of any
other valid prineciple of senlority it is
well established that ths cohtinuous

officiation in the cadre; grade or service

will provide a valid principle of seniorityees”

(11)A.1.R.1985 5.C.1019

| SR
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In A.JANARDHANA Vs. UNION OF INDIA( 5* )
the Supreme Court hald that:

“nou iF reéruitment éontrary to Rule 3,

namely, by interview by the Union ﬁublic

Service Commission, which is‘not'the re=

eognised mode of recruitment, is held,valid

in Bachan Singh's case (A.I‘R.19?33844) on '<
the ground that it was done in relsxation

of the fules, it must follow as a corollary
that the sames emergency compelled the

Government to recruit by promotion engineers
to the post of AEE Class I in excess of the

quota by exercising the power of relaxation

and such reeruitment iﬁsorféciovtuould be

valid, The promotess being validly promoted

as the quota rule was relaxed, would become

the members of the service. Whether the

vacancies were in the permanent strength or-

in the temporary cadre is irrelevant because

none of them is reverted on the ground that

no more vacancy is available, Appellant and
those similarly situated were recruited by

ﬁromotion as prouidéd in Rule 3(ii) and it must be

- conceded that the recruitment by promotion during

these years was in excess of the guota as
provided in Ruls 4. But the recruitment having
been done for meaﬁing the exigengies of serviece

by relaxing the rules including the quota rule,

- @ e
ax == W0 e
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the promotion in excess of QUota would be
valid. In this connection, it may be re=-
called that the expressioﬁ fservice" has

beeé/defined to mean Military Enaineering

Service Class 1. The rules are silent

on the question of the strength of the

service. Keeping in view the exigencies

of service and thé requirements of the
State, temporary posts would be a temporary
" addition to the strength of the cadre,
unless it ;s made clear to the contrary

that the tempoféry posts are for a certain
duration or the appointments to temporary
posts are of an ad hoc nature till such

time as recruitment according teo rules is
made. In the absence of ahy such provision,
persons hoiding pérmanent posts and tamporary
posts would become the members of the
service provided the_récruifment to the
Lemporary posts is lesgal and valid, thers

is no différenca between the holders of
permansnt posts and temporary posts in so
far as it relateé to all the members of

the service. This clearly follows from

the decision of fhis Courf in S;B.PatUardhan

Us. State of Maharashtra (1977)3 SCR 775
at p 793: (AIR 1977 SC 2051 at pags 2062),

that there is no universal rule, either
that a cadre cannot consist of both

permanent and temporary employees or that

‘it must consist of botheceeesso”

s )Ci";
//i;7éiﬁ
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(;i s The cases -of . 0.P.SINGLA Vs. UNION
fégqg G.S.LAMBAZ (1) and A. JANARDHANA (5)

OF INDIA (6)/thu: place’ promotees appointed to
post in the 3eryice whether such appointment is
to temporary post or of a 3ubstantiv§ vacancy in
the tgmporary capacity on par with those appointed
regularly to the extent of thgir'quota, If the
guota and rote rule is not Fcllnue&‘and it has
broken down, their senioriﬁy.is counted on the
basis of their continuous officiation agginst
posts irrespective of whether their appointment

is to temporary posts or permanent posts or

substantive posts in temporary capacity.'

In a more recent case NARENDER' CHADHA

Vs, UNIOMN OF INDIA (1€) éven’ -parsans’. . -

®

;} persang promoted in violation of rules and
) .

L

working for more than 15 years, the entire period
of officiation was directed to be counted

for the purpose. of seniocority vis=ag=vis the

direct recruits, The Supreme Court observed:

o op TH T3 am s @ T G Ch o ae O Op T GO @y W Mm mp M DT oOm WM G @3 M om om

(5) A,I.R,1983 5-C.769,
(6)A.I.R.1974 S.C.1595

(16)A.1.R.1586 SC 638.
(11)A.1.R. 1985 5.C.,1019.

P ' ARy,
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",...ve are faced in this case Qith the
problem of resolving conflicts which have
arisen on account of a violent departure
made by the Governmemt from the Rules_o%
recruitment by sllowing those uh; wers
ahpointed.cantrary to the qués to hold
the posts cpntiﬁuously cver a long beriod
of time. The question is whether after
such a long period it is open to the
Government to place them in seniority
at a place lover than the place held
by persons who were directly recrulted
after they had been promoted, and whether
it would not viclate Articles 14 and 16
of thé Constitution if the Covernment is
. allowed to do so. Promotions of officers
have EEEN made in this case deliberately
and in vacancies which have lasted for

a long timBecascacaose

Py Taking that fact into consideration, even while ‘
declarings

B "eseoo it is not our vieu that whenever
a person is appointed in a post uithout.
fellowing the Rules prescribed for
appoinﬁment te that post, he should be
treated as a person regulaély aﬁpointed
to tﬁat poét. Such é person may be -
reverted from that post. But im a case
of the kind before us where pérsons HaVe
been allowed to function in higher posts

for 15 to 20 years with dus deliberation

- /‘
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it would be certainly unjust to hold

that they have no sort of claim to such

posts and could be reverted unceremoniously

or treataﬂ as perscns not belonging to the

service at all, particularly uwhere the

Government is endowed with the pover to.

relax the Rules to avoid unjust results."

As referred to in the several decisions of
the Supreme Court, the Supreme Court directed that all
persons who are promoted to the several posts contrary
to the ruvles, as having been regularly appointed to

the said posts and they be assigned their seniority

in the cadrsMuwith effect from the dates from which

they.were continuously officiating in the said post',

Sh%i Shénti Bhushan; Iearned counsel for
%he petitioners, houever, contended that the decision
in that case must be confined to the Facté of that
gase an@ the Supreme Court cannot be taken te have
laid down so as a géneral principle and, therefore, -

cannot be applied to this case. UWe must, however,

observe that in NARENDER CHAQHA Vs, UNION OF INBIA (16)

the Supreme Court did not lay douwn any principle

(16)a.I.R. 1986 S.C.638.
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differént’?rom the one laid °: down in the earlier cases.

Ih'?aet, after ig?erring to the earlier décisions it

considgfedthf&aques£ions =~ (i) whether a violent

déﬁarture from the fules of recruitment-is'made by the

Government by aliouiﬁg those who are appointed dipectly

to hold the post continuocusly ovérra long period?

(ii)mhether the Gﬁvernment.uould be justified te place

them in seniority at a placeflauer than the place

held by persons who were 'directly récrﬁitad'after they

had bseﬁ promoted? and (iii) Qﬁetﬁer it -.would not

violatg Artiéles‘i4 and 16 of the beﬁstitution; if

the Government is allowed to do so? The tgoyrt

held that "they must be deemed‘tﬁ have been duly

a;pointed td-the pésf.énd that all persons who are

prbmotédvtp the several poéts should be' assigned

seniority in the cadre with effsct from the date from

which they are continuously officiating in the said
'promotees clain that ££;%/* .

posps." The ./ these two principles Hxxk Hx®x

| é’[,i/ ROOBRERe& Rbadk should be implemented and it is‘.ﬁﬁese principles

that are _
/ implemented in drawing up the impu~ned seniority list,



w g

If is élso pertingnt to note that the Gqurnment
contamplafed éhat all temporary poste sho@ld be converted
into permanent posts if they have lagted for 3 years or
more, Though they were not in.fact not conve?tgd’ they
must-be treﬁpéd as permanent posts and all vaecancies
which have lasted for more than three years have to be
trea?ed as substantive v,aéancies for the purpose pf
reckoning seniority of promotees appointed ageinst those
vacancies, When there is no distinction between temporary
posts and permanent posts so far as substantivé.uacancies
are concerned, the promotees whe have continuousl; bfficiated
in such vacancies should get the bsnefit of their continuous
officiation in reckoning their seniority. Tﬁe inequity of
not following this rule wquld be abundantly ;lgar from the
seniority list which was prepared on the basis of quota and
rocta rule. AFHQ service was constituted on March 1, 1968, -
In the senicrity lis# which was quashed by the Supreme Court,
direct recruits of 1980 are shown from Sl.Nos.‘10'to 40 while

those promoted as Assistants between 27=-3=1571 and confirmed

on 1--2==1975 ars shown from S1.Nos. 41 cnuwards.
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Direct recruits appointed in 1968 under these rules uere
shown in the year 1977 seniority list at S51.Nos.157,192,197,200,

205, 210 and 214 while promotees of the year 1964 are

3

placed below them. Direct recruits of the yesar 1974 batch

were placed above some of the 1965 and 1966 ysar promotees.

+

Giving offect to the principle of continuous

officiation of promot es in det rmining their seniority
would arrest this unjust, inequitable and undesirable
consequenbeland make a promotee whose comtinuous officiatinon
had begun a day prior to the‘appointment of a direct rebruit,
senior to such direct recruite To that, the direct recruits

should not justifiably have any grievance. After all uhen

the artificial rule of seniority im a particular grade,
appo%ntmdnt to»uhich is bhased .on quota and rota.rula has
broken down, seniority must naturslly be det;rminéd b9 the
;lengyh ef‘servioelin the particuiér grade; Qﬁheruise uha@

else is seniority in service juris prudence? The bénefit

v

of their fong period of service in the cadre For-reckoning
seniority could be-denied only if the appointment itself were

invalid, But as h=ld above, when due to exigency of service,

7

cintments wers made by way of promotion and the rules _

appoi y way of p ‘ ‘ So
appointments made in

themselves specifically vest power to relax the rulesf

b

-
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above Clrcumﬁtaﬁces must be deemed to be regular and valid and the
promotess cannot be denied the benefit of their longer pericd of

sarvice,

In sum, the ben~fit of this long period of service would
accrus to all prcxlmotees9 who hzve continuously officisted againét
lorg t=rm vacancies and long term vacan€ies would be those that
"are not for a few days or a few months or ave otheruwise
adventitious™., Irraespsctive of whether the posts were tsmporary
or permanent, so long as the promotion was against long term
or substantive vacancies and not against short term or Fortutous
vacarncies, the period of continuous officiaticn would have to
be reckoned fTor détermining sgniority. Whether the vacancies

cecurred due to long term deputation or long leave due te

death, retirement, resignation, dismissal or removal, or due

to promotion reqular, ad hoc, officiatin or otherwvise, and
' Q 3 ] ’

whether the deputationists or. rromotees hold a lien or notb,

4

the benefit of continuous offiéiation would accrue to

pramtees against such vacancies.

The only other contention that remains to be
copsidered is whether the vacancies should have been reckoned
“from ysar to year and appointment of diréct recrulits deemed
to have been made in the year in which tﬁe examination was
held and only against posts as are available in that year,

ver the bBenefit of continuous

{
in]
|

the promotees should b
officiation in the matter of seniority.

s

ahri Shanti Bhushan fairly conceded that the list
of August 10,1984 was based on slot system upto 198%tand
that is not vslid, He has alsc no objection to the list
being prepsred by putting year after year direct recruits

1 ¢+ 1 and then placing the

o
oy

and prowotees in the ratio

P
)

promotees from the se ot 1ist below them in m=ach year.

the ratio of 1 2 ] betueen direct recruitls

But in so far as
and promotees is ignored and all promotees contiruince on an

officiating basis as Assistants are treated as seniors,

he says the list is bad. , féé@eé;
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It is contended that even if the quota and rota rule
has broken down, in this case only, sub=rule (7) to Rule 16 has
to be ignored, sub=rules (5) and (&) have to be implementéd and
thé Principle of continuous offication as laid doun by ths Supreﬁa

Court cannot be applied,

Shri Shanti Bhushan points out that thése Tules
Lo
‘ as oo
have not been challenged/ultre vires and they are separable
and mugt be implgmented. Rccording to him, as vacancies arise
yeér after year, personé who have been recruited for wvacanciss
arising in a particular year, join a year or two later chause
various  other formalities have te be'completed.. The fé?& year
ba£ch of direct recruits after selection éptuaLl* joined in
the yeaf 1950, they should be given seniority'}fom the year
the vacancies arose or at least ths year thesy were recruited
in service and not from the date they joined. The promotee
Assistants who have been officiating in excess of their qﬁota
albiet continuously between 1978 and 1981 cannot be placed above.
Further under sqb—rﬁlev(s) of Rule 16 ;gzggfgg.senio;ity of
permanent officers and te@porary officers must be maintained

éeparately and promotee officers before they could be appointed

regularly have to be placed on probation which they have to

complste satisfactorily. Though at first flush this argument

At
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i
seems to be plausible, this is again an insistence upon the
application of the quota rota rule which as was already held

I

by us, had broken down,

We are unab}g to agres with this contenticn.

. - LS e -
ThisAcontention/%gainI££1 . ingistence upon the partial imple-

mentation of the‘quota and rota rule which we have already held,
has brogen down. No such distinction of partial break-douwn

or total break—duwn of quota and rota rule can be drawn, Either
it has broken down or it has not, Once we have céme t; the
conclusion that it has broken down, there is no escape from

the application of well settled principle of computing the
period of continuous officiation for determining the seniority.;
Sub-rule (5) of Rule 16 speaks of seniority inter se between

of ficers appointed substantively to the grade irrespsctive of

whether they are permanent officers or temporary officers, All

.that sub-rule (5) lays down is that the inter se seniority

shall be reckoned in the caese of permanent officers in order in

- which they are asppointed and in the case of temporary officers

in the order of their selection for éuch promotion. The

seniority Rule refers to appointments in permanent and

témporary cadres and are regulated by Scheduls III, As alrsady
discussed abgvs, substantivas vacancias may occur in permanent

cadre as well as in temporary cadre, All substantive vacancies

hava to be %illed iny in accordance with the quota and rota rule. When

that rule has broken down and consequently suberule (7)

- L Zad?



of Rule 16 cannot be given effect to and sub=rule (5)
cannot be ignoreq even then the date on which they

tqéy are appointed has to be taken into account.‘

When the guota and rota rule has broken doun, as laid
down by the Supreme Court,'the appointment of promotess
in excess of the quota, such appointment would he valid
and the principle of continuous af?ication.woulj have

telbe givsn effect to. No doubt vacancies arise sagh

yesr and recruitment has to be made year after year,

Only because that was not dona, the quota and rota

rule had broken down, not just in an year or two,
but for over a decade and officating promotions

from out of a select list on long term basis had

to be mgde, There is no reason to ignores the
continuous offication of such pr9motees in the mattsr
of re@koning their seniority, No judgment of the

Supreme Court has besn brought to sur notics which so

directs, By applying this principle of continuous

/ .
Lo \,, ~
Av:ﬁ’;
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officiation, while the direct recruits get

the benpefit of the total length of their

. . service from the date of their continuous

officiating appoiqtment, none of them will.
stegl a mérch over the diréct recruits who

were already appointed to the servics. Not
every promotse but only those who have been
prothad on an officgaﬁing basis against long
term vacancies, (hOt égainst leave or fortulitous

vacancies) and'who have cantinuéd as such without
reversion, would get the benefit of this rule,

Not a single instaﬁcs of a promotes who does not
answer this description being placed abaove a
direct recruit appéinted earlier, has been pointed

out to us so0 as to strike down or

. modify the impugned seniority  list,

LG
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list, If there is any diserepanéy in fixing ths
seniority amongst the direct recfuitslthemselves,

with which we are not.concerned in this writ petition,
it is always open to them to make their représentation
and F?r the Government to rectify the srrors, if any,
withoﬁt, howevar, af?ecti&g the senibritylof promotees
who have been declared seniors to the direct’recruifs

on account of their continuous officiation.

It would EQ'SQen from the impugned‘senicrify
list thét tﬁe priﬁcipla Qf-continuous gfficiat;on had "
been appliéd. At Sl.Nosﬂ'== 19 are promotees uwho were
officiating centinupusly_froh 1978, Thsy were all
appointed on sslectlion by the D.P.C, The prométees
placed at S51l.Nos. ZU‘m— 92 were thoss who started
their OFFiéiation in the post of Aséistanfs in the
year 13578. Aﬁ 51.Nos, 93~-=231 are promotees who

started officiation as Assistants in 1979, The first

el -
é,/?

difact~recruit#§ of 1978 batch joined as Assistant

for thé first time on 26--2-=1980. Before he joined
in 1980, gha promdtees piacéd at Sl;Nos.292~380

had cémmenced thair.continuous officiation. They were,

therefore, rightly placed above the direct C
’ ' : )
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recruits who joined on Eebruary 26,198Q7and the direct

\ ‘ :

recrgiﬁs wﬁo joined on Februéry 26,1980 Awere placed
from Sl.Nos. 301 onwards in the impugned list. None
of the promotees who étarted officiation,even though,
against long term vacancies from a_daté subsequant
to February-26,1980 have been placed above any direcﬁ
recruit’appointed to the servicé on that»datg._ In
ouT vieu; this list is in consonance with ﬁhevprinciples
laid down by the Sapreme Court for reckoning inter se
seniority between direct recruits and promotees where
the quoté and rota rule‘has broken doun,. The direct
»Fecruits cannot complain of any'hardship or injustice,
Merely bécause they were selegted on the basis oé a compe=

titive examination in the year;1978, fhey canno??
without actually joining service claim to be.
seniors to those alraady im the grade of Assistants.
Such a claim apart from being violative of the
FundaménﬁaL Right guaranteed to all Assistants

including promotess, under Articles 14 and 16, is

neither just nor equitable.
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In view of the above discussion, all the
contentions raised by the petitioners in 0.A.No.41/86
are rejscted. - 0.A.N0.41/86 therefore, fails and is

accordingly dismissed,

In 0A No.79/86 all that the promoteess' claim
is fhat the respondents who prepared the seniority
list in respect of the dirsct recruits and promotees
have confinsd it to only 429 Assistants. When the
Supreme Court.haq;by ite judoment dated April 25,19859
directed the Central Government to prepare a fresh
seniority list of Assistants aecording to the relevant
rules and valid principles and to revise the.panel of
promotion in thq light of the revissd seniority list,
ﬁhe seniority list cannot be confined to only some
membefs of that grads. The seniority list so drawn up
must include all members of tha? Grade oecoupying
substantive vacancies irrespective of whether the
vacancies were in temporary or permansnt posts and
the seniority must be reckoned giving the benefit of

continuous officiation.

Lt
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It is pertinent to note that the Supreme
Court did not consider the case of any individual
promotee or direect recruit. In fact the diapute
before the Supreme Court.uas betueen the entirs
cétegéry of promotes Assistants and directly re=-
cruited Assistants. The directly recruited Assistants
were represented by its,AssociaEion. In these
petitions too == both the direct recruits ana
promotees have raised issuss common to all direct
recruifi and prométees have raised issu=zs common to
all direet recruits and promotee Assistants. Both
the groups have contested £he matter in a re=
presantat;vé capacity. Thz principles that have been
followed by the respondents in preparing the seniority
list and the issues raised challenginé thé éaid

:.

segniority 1

s

st are common to all direct recruits

‘and promotee Assistants, They are not pecuiiar

to the petitionsrs, There is no intelligible
differentia to restrict the list to a me;gre 429, when

agcording to the Resrondents as many as 2249 are

) f%&' 7
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The respondents are, therefore, directed

to draw up a complete seniority list in ths light

“of this judgment includima therein all the tem;orary,

permanent and officiating Assistants working in

substantive vacancies giving them the bensfit of

continuous officiation and also to frame a fresh

nangl of promotion based on that senjiority list

within three months of the receipt of this order.

The parties will be entitled to all consaquenti;l

benefita. 0A.No0.75/86 is amcecordingly allowed.

above shall issue. In

Directinns as indicated
the circumstances, there will be no order as to

August 2%, , 1986,
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