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I
REGN. No. OA 41/B6 and REGW. No- OA 79 of 1986.

(Dudgmant of the Bench
delivered by

Shri Justice K.Madhava Reddy,
Chairman.)

The much awaited seniority list of Assistants of Armed

ForcQS Headquarters Ciwil Service (AFHQ Civil Service, for short)

drawn up on 16/17.1.198^ pursuant to the orders of the Supreme

Court dated April 25, 1985 in Writ Petition Nos. 14534&-49 of 1984

41^ was expected to put a quietoie to the protracted legal battle

bBtueen the direct recruits and promotees to that post. That

has only proved to be the starting point of a fresh litigation

which portends to be no less contentious. It is that seniority

list that is the subject matter of these two petitions under

Section 19 of the Administrative Tribunals Act (hereinafter

^ referred to as "the Act",

The seeds of controversy betuieen the directly recruited

Assistants and the promotee Assistants were sown by the AFHQ

Service Rules of 19S8(for short Rules) themselves and were

nurtured by the non-compliance of these Rules from the date

this Service uas constituted with effect from March 1, 1968.

The seniority list of Assistants drawn up in 1977 uas challenged

by direct recruits Shri A,C.3ogni and others in Civil Writ

Petition No.2/7a before the Delhi High Court. While that Writ
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Petition luss pending, the Service Rules were amended in 1981»

A fresh seniority list was drauin up on 10-8-1984. This seniority

list was now assailed by the promotes Assistants before the

Supreme Coury in liJ.P«Nb.1434&-49 of 1904, The Supreme Court

by its orders dated April 25, 1985 quashed that seniority list

and directed a revised seniority list to be drawn up "in the

light of the observations and principles enunciated in the

afore-mentioned Judgment," The judgment referred to uias the

one rendered in G^.LARBA Vs, UNIOW OF INDIA AND OTHERS (l)

In that order, the Supreme Court also observed that "the

conclusion in Lamba's case invalidating the seniority list

was reached after a revieui of numerous decisions bearing on

the subject and more particularly three recent decisions in

A. 3ANAR0AN US. UNION OF IKOIA AND OTHERS (1983(2)SCR 936,
I

P.S.PIAHAL & OTHERS Vs. UNION OF INDIA & OTHBRS (A.I.RJ984 SC 1291

and O.P.SINGLA & ANOTHER Us. UNION OF INDIA & ANOTHER

(A.I.R. 1984 SC 1595.) The Supreme Court also directeds

"the impugned seniority listuill not be

enforced or given effect to till fresh

•seniority list according to relevant

rules and valid principlea is drawn up."

(1) 196B (1) Scale 563. " "
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The panel of pronotions was also ordered to be drawn in the light

of the revised seniority list,

1

After that judgment of the Supreme Court, Civil Writ

Petition Mo» 2 of 1970 pending in the Delhi High Court was also

disposed of on 24—9—1985 with sirrdlar directions#

In pursuance of the Supreme Court's Order, the

Central Government prepared a fresh seniority list on

November 27,1985 obviously a tentative one and moved petitions

before the Supreme Court stating that in the judgments

referred to in the Supreme Court's Order dated April 25,1985,

varying principles were laid down for fixation of seniority

and it was difficult to follow them and in the facts and

circumstances of the case prayed for clarification of its

Order dated April 25,1985, Those petitions were registered

as review petition Nos. 701—704 of 1985 and dismissed on

November 18,1985. Those petitions having been dismissed,

the Central Government drew up a fresh seniority list on

16/17—1—1986 the validity of which is challenged in

C.A.No, 41 of 1986 as invalid by the directly re

cruited Assistants, The grievance of the promotee

Assistants is that the said seniority list infiludes the
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naroes of only 421 Assistants and does not include the names of

all the 2249 permanent and temporary Assistant Civilian Staff

Officers in the Armed Forces Headquarters. The promotee

Assistants uihile opposing the claim of the direct recruits,

seek a direction in OA 79 of i986 against the Union of,India

and others to implement the judgment of the Supreme Court

dated April 25,1985 in full and by applying the same principles^

include in that list "the names of all the permanent, temporary

and officiating Assistants of the Department".

In their petitions, the direct recruits contend that

the quota and rota rule has not broken dotun and, therefore,

the principle of. continuous offioiatien for the purpose of

}

determining the seniority of promotees cannot be applied. The

'

/

petitioners contend that in any case tl?e period of ad hoc

promotion end officiation or temporary promotion of the

proraotees cannot be taken into account for determining the

seniority in the grade of Assistants. These adhoc promotions

mere necessitated on account of fortutous circumstances and

not because of any permanent vacanci^. Such vacancies were

not substantive vacancios and merely because it so happens

that these vacancies continued for- one reason or the other

for a long period, cannot be deemed to be substantive vacancies.
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Such promotees cannot be deemed to be officiating on a lonc^-

term basis against substantive vacancies so as to be given the

benefit of continuous officiation in computing thMr length of

service in the category of Assistants and determining their

seniority. Even if it is assumed that the quota and rota

rule has broken down, the Tribunal should ascertain as to in

had ,

which year it/broken down and to the extent of vacancies

available in that year the promotees should be regularised

and their seniority computed on th^ basis of their continuous

officiation against such substantive vacancies. In other

words, continuous officiation of promotees should not be

reckoned against any substantive vacancies so as to place

them above the direct recruits of that year. For determin

ing the seniority in the successive years, the substantive
f

vacancies reserved for the direct recruits should not be

touched and only if the requisite number of direct recruits

were not available, promotees should be adjusted against

those vacancies and given the benefit of continuous officiation.

Further the nuniber of such promotees should be limited to the

number of permanent posts sanctioned and not against the

temporary postsj in any event, the benefit of continuous

officiation cannot be given to the promotees in respect of



more than the number of permanent posts and temporary posts

sanctioned which according to the Respondents ara in all 1S98,

That would mean that out of a total of 2249 Assistants at loast

551 prosnotee Assistants cannot be given the benefit of continuous

officiation. In fact, on account of tamporary or ad hoc or

officiating promotion of Assistants as Assistant Ciyilian Staff

Officers or their transfer to other Departments on deputation,

or any account of Assistants going on long leaue, vacancies

had occurred in the Grade of Assistants and promotions uiere made

and such promotions continued for more than three years. Accord

ing to the direct recruits. Rule 15(7) alone becoraes inoperative;

the other rules of seniority namely, 15(5), 16(s) and 1S(8)
/

cannot be ignoredi Those Rules have to be given effect to,
'

for the vires of Rule 16 itself hs®.- not been challenged by

any of the^ parties.

The argumants for the promotee respondents runs

thus ?

The judgment of the Supreme Court dated 25,4,1985

proceeds on the basis that the quota and rota rule has broken

doun. It is not now open to the direct recruits or the



Governmsnt to contsnd that it has not broken doun. Even othe]>-
/

tiiisey it is clear from tha record that the quota rota rule has

broken doun. Since the quota rota rule has broken doun, ths

prombtess are entitlad to ths daternjination of their seniority

on the basis of their continuous officiationj more so whan

thsy ware promoted, in all other raspscts in accordance with

Rulas* All promotions uiere mads on the basis of a Select

List drawn up from time to time by the Departmental Promotion

Committea for officiating promotions against long tarm vacancies

to the grade of Assistants - Group "B" non-gazsttsd in the

Annsd Forces Headquarters Civil Service. All promotions were

in fact made against substantiwa vacancies strictly in accordancs

with that list and all the promotees once promoted have

continued on a long term basis and ajjnost all of them now for

mora than 3 years. When the quota and rota rule has broken

down, the seniority must be deterfflined on the basis of continfious

officiation. Substantive vacancies occur not only in permanent

posts but also in temporary posts. Even if appointments were

niade by uiay of promotion i„

mant was in need of large number of such officers and the

vacancies couLi not be filled in by direct recruits, the theory

of relaxation of rules must be invoked and proraotiora must be



dasaed to ba regular. All vacancies which haws continuad for

more than 3 years must be deemed to have been converted into

permanent posts. Even if the quota and rota ruia has broken

down only partially as contsnded for the direct recruits, the

rule of continuous officiation must be given effect to for

determining the seniority. The inteivse seniority among
✓

direct recruits could be adjusted without effecting the

seniority of the protnotees.

So far as respondents 1 and 2 are concerned their

anxiety is to prove that they have acted bonafide. Their

case is that they have drawn up the seniority list in the

light of the directions of the Supreme Court and the principles

deducibls, to the best of their knoulsdge and judgment from

the various decisions referrsd to in the order of the Supreme

Court dated 25~4--1985, Since the seniority rulas are neither

questioned nor quashed, ard they contemplate permanent cadre

and temporary cadre, according to theiti, substantive vacancies

occur only uhers the poets are permanent. Hence separate

lists of permanent officers and temporary officers were

' • :

maintained. The question of quota and rota rula mould apply

to substgntiva vacancies in the permanent ocadre.



Until th0 petitions for clarification registarad as

Rewiaw Petitions, were-dismissad by the Suprsme Court on

Novambar 28,1935, the Gouernoent proceaded on the basis that

the quota and rota rule had not broken and preparsd a draft

seniority list. But when the review petition was dismissed,

the Gowernment proceeded to prepare the impugned seniority

list on the footing that the quota and rota rule had broken

down, Hou the seniority lists should be maintained in future

has now been clarified in Office flemorandurn No»35014/2/80-E8tt,(D)

dated 7—2—1906 issued by the GovarnniBnt of India, l^inistry

of Personnel^ Public Grievances and Pensions, Department of

Personnal and Training, Neui Delhi, But as stated even in

that Office PlsRJorandiKu ,^the general principles for reckoning

seniority enunciated therein take effect from 1st Harch,1986,

The seniority lists drawn up in accordance with the Rules and

instructiona in force on the date of issue of the said

were not be reopened. The GovernraBnt only request for a specific

declaration (jjhathsr the impugned seniority list is properly

prepared, and if not, pray for positive directions as to in what

manner it should be prepared and L, undertake to modify or

prepare a seniority -list afresh as directed by the Tribunal,

Any direction or declaration may, however, be restricted to
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thB grade of Assistants in AFHQ Civil Service,

To appreciate the contentions raised it would be necessary
/

to notics the composition AFHQ Service and the Rules bearing upon

the datermination of seniority of the Assistants who belong to

Grade l\! of that service. The service itself uias constituted

with effect from March 1, 1968,

The Armed Forces Headquarters Service has 4 grades

classified as under:

GRADE: CLASSIFICATION.

(i) Selection Grade {3oint «
, Director or Senior Civilian * - i.« •, « ^Staff Officer) | ^

(ii) CiviUan Staff Officer. 1

(iii)Assistant Civilian Staff ^
5 Central Civil Service

^*Group "B" Ministerial.
(iv)Assistant, g

tiie are concerned in these petitions only with the

seniority list of Assistants who are classified under Central

Civil Service Group "3".Ministerial,

Recruitment to the Grade of Assistants governed by

Rule 10 is from two sources (1) Direct and (2) by way of

promotion from Upper Division Clerks (UOCs) as laid down in

Appendix III of the Rules, under which a quota is fixed

for the two categories as under:
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Classification.

(1)

11

Seals of Recruitment, Eligibility Probation,
pay. condition.

(2) (3) 14) (5)

Substantive vacancies

Assistant Rs,425-15-500 (a) Substantive vacancies
in ths grade of Assistant 2 Years,
shall be filled by direct
recruitment on the basis

of competitive examinations
held by the Commission in
the folloLjing manner J-

(Group 8 EB-15-550-20-
Non-Gazet ted,)700-E3-25-800

PERIOD:

(i)2G5C of
in the

(ii)2QjS of
in bhe

(iii)25^ of
in the

(iw)25% of
in the

%
3

in the

the vecencies
first year;

the vacancies

second yeari

the vacancies

third year,

the vacancies

fourth year;

of the vacancies

fifth year.

(vi)50;iS of the vacancies
from the sixth year%
onwards.

^ Provided that during the
period of five years from

the 1st August,1972, to the
31st 3uly,1977, out of the
vacancies to be filled by direct
recruitment in the Grade of
Assistant, the number of
vacancies indicated belcui shall
not be filled!-

No, of vacancies reserved for direct
rBcruitroant which shall not be filled.

1972 to 1—3—1973, 7

2—3—1973 to 1—3—1974, 9

2—3—1974 to 1-3—1975, 9

2-=.3—1975 to 1-»3—1976 9

2—3—1976 to 1—.3—1977 9

2-^3—1977 to 31—3—1977 2.

HI

II

1!

II

II

11

11

= = . = = = = = = = = .
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The inter se seniority of thase Assistants is governed

by sub-rules 5, 6, 7 and 8 of Rule 16 of the APHQ Civil Service

Rules, 1968, It would be profitable to read the entire

Rule which is as follousss-

"16, Seniority, - (1) All permanent officers incltsJed
in the initial constitution of a Grade under Rule 9
shall rank senior to all persons substantively appoin
ted to that Grade with effect from any date after the
appointed day, and all temporary officers included in
the initial constitution of a Grade under that rule

shall rank senior to all temporary officers appointed
te that Grade with effect from any date after the
appointed day.

(2) The seniority inter se of permanent officers
included in the initial constitution of a Grade shall
be regulated in the order in which they are so
appointed.

(3) The seniority intep-se of temporary Officers
included in the initial constitution of a Grade shall

be regulated in the order in which they are so
appointed.

(4) The seniority inter^sa of officers regularly
appointed to the Grades of 3oint Director and Senior
Civilian Staff Officer before the coming into force
of the Armed Forces Headquarters Civil Service (Second
Amendment)Rules,1975, shall be regulated in the
Selection Grade of the Service in the following orderi--

(a) Officers holding the posts of Hoint Directors
in an officiating capacity, arranged in the
order of their seniority in that Gradep

(b) Officers holding the p«®ts of Senior Civilian
Staff Officers in a substantive capacity,
arranged in the order of their seniority in
that Grade;

(c) Officers holding the posts of Senior Civilian
Staff officer in an officiating capacity,
arranged in the order of their seniority in
that Grade,

(5) Except as provided, in sub-rule (7), the seniority
of persons appointed to any Grade after the appointed
day shall be determined in the following manner, namelys-

(i) Permanent Officers - The seniority inter-se
of Officers substantively appointed to the
Grede after the appointed day shall be regu
lated in the order in which they are so
appointed;
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(ii) Temporary Officers The seniority |nt|£:se
of temporary officers appointed to the Grsde
after the appointed day shall be regulated in
the order of their selection for such
promotion.

(6) Direct recruits shall be ranked inter-se in the order
of merit in which they are placed at a competitive
examination on the results of which they are recruited,
the recruits of an earlier examination being ranked
senior to those of a latter examination. On confir
mation, their inter-se seniority shall he regulated
in the order in which they are so confirmed.

^Provided that the seniority of persons recruited
through the competitive examinations held by the Commission

(i) in whose case offers of appointment ere revived
after being cancelled, or

(ii) who,are not initially appointed for valid reasons
but are appointed after the appointment of
oandidates recruited on the basis of the results
of the subsequent examination or examinations

shall be such as may be determined by the Government

in consultation with the Commission*

(7)The relative seniority of direct recruits to a

Grade and persons appointed to the Grade by de

partmental promotion shall be regulated in accordance

with the provisions made in this behalf in the

Third Schedule.

(8) All Officers aubstantively appointed to any Grade '

shall rank senior to those holding temporary or

officiating appointments in that Grade."

The Third Schedule provided for rotation in the

matter of sBniority in the following wordss
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THIRD SCHEDULE

Rules for the future maintenance of the Service

(See rule 10)

Grade and Seals of Recruitment
Classification pay

Eligibility
condition

Assistant
(Class II-
non-gazetted)

T

210-10- Substantive vacancies
270-15- (a) Substantive vacancies
300-EB- in the Grade of Assis-
15-4S0 tant shall be/filled by
-E8-20 direct recruitment on
-530 the basis of competitiua

examinations held by
the Commission in the
following manners-

(i) 20% of the vacancies
in the first ysarf

(ii) 20^ of the vacancies
in the second year|

(iii) 25^ of the vacancies
in the third year;

(iv) 25^ of the vacancies
in the fourth year;

(\>) of the vacancies
in the fifth year;

(vi) 50?S of the vacancies
from the sixth year
onwards.

Direct recruits in the
Grade of Assistant shall
be confirmed in the
manner indicated in
rule 14

(b) Substantivs appointments
against the remaining
permanent vacancies
in the grade of Assistant
shall be made in the
order of seniority
of temporary officers
of the Grade, uho^have
complBted the period
of probation satisfac-

• torily, subject to
the rejection of the
unfit•

X

Probatic

2 Years
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The relative seniority
of the above categories
of officers will be
determined according
to the rotation of
vacancies betueen
departmental promotees
and direct recruits
which shall be based
on the quotas of
vacancies reserved for
promotion and-direct
recruitment#

NOTE (1) Reservation
of vacancies against
the quota reserved
for direct recruit
ment, for Scheduled
Castes and Scheduled
Tribes and released
EmergenGy Commissioned
Officers and Short
Service Regular
Commissioned Officers
shall be in accorda
nce uith the rules and;
orders issued by the
Government from time
to time®

(2)SubstantiV8 vacancies
at (a) may be filled
temporarily by promotion
from Upper Division Grade
of the Armed Forces
Headquarters Clerical
Service on the basis of
Seniority, subject to the
rejeetion of the unfit®
Such pronfotidns shall be
terminated uhen the nominees
of the Commission become
available to fill the
substantive vacancies. •

5

Temporary vacancies.

Temporary vacancies in
the Grade of Assistant
shall be filled by
temporary promotion
from Upper Division
Grade of the Armed
Forces Headquarters
Clerical Service on
the.basis of seniority,
subject to the rejecti
on of the unfit#

Plinimum 5 years' 2 Year
continuous
approved service
in Upper Division
Grade of the Armed
Forces Headquarters
Clerical Service or
in an equivalent
existing Grade.
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Thus under the Rules substantive vacancies in the

grade of Assistants were to be filled in partly by direct

recruitment on the basis of a competitive examination held

by the Union Public Service Commission and partly by way

of promotion as per the quota mentioned in the Third Schedule,

Fri^'i the 6th year of the constitution of the service»50^ of

the vacancies were to be filled in by direct recruitment and

the remaining by the Departmental candidates by uay of

promotion. Their relative seniority was to be regulated

as directed under Sub Rule 7 of Rule 16 in accordance luith

the Rotation fixed in the Third Schedule to the Rules,

Before ue examine the principle issues arising

in the^case, we may dispose off a preliminary point, which,

though, would not affect the main issues : . is nonetheless

pertinent •

In answer to the charge on behalf of the direct

recruits by their learned counsel, Shri Shanti Bhushan, that

the impugned seniority list was prepared in a hurry, more

as a defence to the contempt proceedings rather than in

bona fide implementation of the Supreme Court's Order

the Respondents 1 and 2 pleaded that they had drawn it up

in all sarnestnesa and good faith.



17

The Union of India wave parties to the Writ Petitions

Nos., 15345-49 of 1984 filed by the Promotee Assistants in the

Suprarae Court, After some arguments were addressed^when the

Supreme Court obserued that "there are some arrars and defects

I

in the seniority list which would rander it illegal and invalid

in view of the decision of the Supreme Court in G.S.LAMaA AND

OTHERS Us. UNION>0F INDIA AND OTHERS (l) " the Union of India
1

agreed to rsuieu and, rsconsider the iinpugned seniority list

in the light of the observations and principles enunciated in

the aforesaid judgment. The Supreme Court gave directions

accordingly in its Order dated April 25, 1985i

The Prssidsnt of the APHQ Direct Recruit Assistants

Association, {Ministry of Defence who was -iraplaaded as Party-

Respondent No.4 to that Writ Petition had specifically claimed

that the seniority list of August ID, 1904 called in question

before the Supreme Court was in accordance with the Rules.

That contention of the direct recruits must be deemed to have

been rejected by the Suprsms Court when it directed the Govern-

raant to prepare a revised seniority list and also to revise the

(1) 1985(1 )Scala 563.
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panel of promotion in the light of the rawised seniority list.
I

In compliance with that direction , the Government prepared a

draft seniority list on November 11, 1985 and sought the

Supreme Court's approval by moving an application for appropriate

direction. In that application, while stating that the quota

and rota system had not failed, the Government conceded that in

the old seniority list of August 10, 1984, there were two

defects — (i) the carrying forward of vacancies of direct

recruits and (ii) non-conversion of temporary posts to permanent

r . N
ones since 1973, That application was treated as a Review

Petition but was dismissed on November 28, 1985.

Even according to the direct recruits, the seniority

list of November 11, 1985 was not in accordance with the Armed

Forces .Headquarters Civil Service Rulos,1963 and was clearly

violative of the Fundamental Rights guaranteed to them. The

'a' '

Association of direct recruits submitted representation to

the Union of India pointing out the illegalities. The promotes

Assistants also made a representation. The impugned seniority

list was obviously drawn up taking into consideration both

these representations and broadly adopting the principle of

continuous officiation for determining the inter-se seniority

of promotees and direct recruits. In the petition itself the '
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the bona fides of Gowemraant in drauing up the seniority list

is not questioned. Only during the course of the argunents

it uas urged that the Governmsnt had. in its anxiety to av/oid

f

the contempt proceedings initiated by the Supreme Court on

the petition of the Promotes Assistants, preparsd the impugned

seniority list in haste. It was also alleged that since the

promotee Assistants constitute a very large number) the

GoveminBnt succurabsd to th^ir prsssura and gave a go bye to

its earlier stand that quota and rota rule had not broken

doujn and conceded their demand,

\

The Deputy Chief Administrative Officer, [Ministry

of Defence, Neuj Delhi, uho has filed a counter affidavit on

behalf of Respondent No»l and 2 detailed the circunistancas

in uihich the earlier list uias prepared and the circumstances

in uihich the impugned seniority list was drawn up. It is

stated that "the Department proceeded to prapars this list

with effect from 1970 Examination onuards. Since the

direction of the Court was to draw a fresh seniority list based

on rslevant rules and valid principles, a kind of compromise

was effected betuiesn the two, while drawing the tentative

seniority list. The list gave due weightage to the

V

continuous length of service principle and simultaneously

implemented the rule of rotation of vacancies between promotee

ZL
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and direct recruit AssistantsWhen an application was I

filed by the Union of India in the Supreme Court for directions/

modifications of the Order passed by the Suprefne Court, the

promotees filed a contempt petition in the Supreme Court

complaining that the order of the Supreme Court dated

April 25, 1985 mas hot being implemented by the Government.

The directly recruited Assistants also filed a contempt petition

contending that the judgment of the Supreme Court contemplated

a compliance of the Rules and not bypassing the Rules.

Upon Supreme Court dismissing the application moved

by the Union of India, the Department reconsidered the matter

in the light of legal advice and proceeded to draw up a fresh

seniority list based on the length of service after giving

effect to the principle of continuous officiation in the Grade

of Asisistant. In preparing this list, it acted upon legal

advice and foUoued the principles enunciated by the Supreme

Court to the best of its knowledge and judgment. The very fact

that the direct recruits as well as the promotees are in some

measure aggrieved uiith the list now impugned, whether the

seniority list is in accordance uith the principles enunciated

by the Supreme Court is the subject matter of a lengthy debate

before this Tribunal by senior counsel. This itself establishes
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the bonafides of the respondents in draujxng up this list.

Irrsspectiye of whether the impugned seniority list is defectiye,

incomplete or uiolatiwe of any statutory or Fundamental Right

of any category of Assistants or not, there can be little doubt

that the Gousrnment acted bona fide.and uie hold accordingly*

Now the principal question.

the

The Central Government which has preparedAmpugned

list has averred in its counter affidavit that after the

Supreme Court dismissed the Review Petition on November 28,1985,

the matter was considered afresh and keeping in- view the basic

underlying principle that in the absence of any valid principle

of seniority, continuous officiation in the cadre, grade or

service will provide a valid principle for reckoning seniority, a

fresh seniority list was prepared. It reconsidered the entire

seniority list in the light of the decision of the Supreme

Court dated April 25, 1985. It also averred that "upon

consideration of the decision dated April 25,1985 and other

decisions referred to in the judgment and order dated April 25,1985,

the Oapartmant draw an inference that where the rule of rota

and quota has not been strictly adhered to, the principle of

continuous length of service must be invoked and drew up the

impugned list accordingly". They also stated that the "principle

of continuous officiations has not been made applicable
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to purely short term leave vacancies as the leave reserves are

already provided in the cadre and it is not permissible to make

any promotion against such vacancies" and that "the principle of

continuous officiation has been applied to persons who have

filled in the vacancies caused on account of the incisnbents pro.

ceeding on deputation or on being temporarily promoted to the

next higher grade uith a lien on the permsnent post". It is,

therefore, necessary to consider whether in dreiuiing up the

impugned seniority list, the Governraent has followed the

directions contained in the judgment of the Supreme Court

dated April 25, 1985 correctly, arrived at the right facts

and applied the right principles.

It would be seerl from the judgment of the Supreme

Court in Writ Petition Nos. 15346-49 of 1984 dated April 25,1985

that while it did not expressly state that the quota and rota

rule envisaged under Rule 16 of the APHQ Rules was not fbllDued

in making the appointments and that it had broken down, it did

hold that "some of the errors and defects pointed out in the

seniority list are such as would render it illegal and invalid

in view of the decision of this Court in G,S,LAHBA AMD OTHERS

Vs. UNIOH OF INDIA AND OTHERS (l) . What does thst mean?

Lamba's case was precisely one which dealt with Indian Foreign

(1) 1985(1)Scale 563.
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Service Branch "8"(Recruitment, Cadre, Seniority and Promotion)

Rules,1964, providing for recruitment from two independent

sources and the contention was that in recruitment, the Quota

and rota Rule was giv^^a go-by . The Supreme Court declsred

that?

"Shortly this is called quota rule of recruitment

and rota rule of seniority interlinking them. So

far there is no controversy* The contention of the

petitioners is that in implementing this rule there

has been such large scale deviation that it results '

in denial of equality to the member of the service

similarly circumstanced. It will be presently de-

monstrably established that where rota rule of

seniority is interlinked with quota rule of recruit-
{

raent, and if the latter is unreasonably departed from

and breaks down under its own weight, it would be

unfair and unjust to give effect to the rota rule

of-seniority. To some extent this is not res inteora.

Though some advance has been made on this proposition

t

in later decisior^."

The Supreme Court then considered several of its

earlier decisions bearing on this question and in particular,

B.S.GUPTA Vs. UWION OF IKDIA (2) in which it was held that

"the quota rule collapsed and the seniority rule having a link

with the quota rule would meet the same fate."

Their Lordships also referred to the decision reported

(2)A.I.R. 1972 S.C.2627.
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in A> K. SUBRAPIAN Vs. UNION OF INDIA (3) uherein it was

observed:

/

"when recruitment is from two or sev/eral

sources, it should be observed that there

is no inherent inualidity in introduction

of quota system-and to work it out by a rule

of rotation. The existence of a quota and

totational rule by itself will not violate

Article 14 or 16 of the Constitution,

It is the unreasonable implementation of

the same, which may, in a given case attract

the frown of the equality clause".

Reference was also made to the observations in

P.S. MAHAL Vs. UNION OF INDIA (4) which are as

follows:.

"The rotational rule of seniority is in

extricably linked with the quota rule and

if the quota rule is not strictly implemented
and there is large deviation from it regularly

from year to year, it would be grossly discri

minatory and unjust to give effect to the

rotational rule of seniority",

in

The decision /3ANARDHAN A Vs. UNION OF INDIA (5)

was also referred to in which the Supreme Court held:

"As quota rule was directly inter-related with

the seniority rule, and once the quota rule

(3)A.I,R.1975 S.C. 483.
(4)A.I,R.1984 S,C,1291.
(5)''A:.T.R.. 1.983' S.C. 769.
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gave tuay, the seniority rule became uholly otiose

and ineffective. It is equally wall-recognised

that luhere the quota rule is linked uiith the seniority

rule* if the first breaks doun or is illegally not

adhered to giving effect to the second uould be

unjust, inequitous and improper."

S

Reference uias also made to the decision in O.P,Sl[\iGLA

Us; UNION OF INDIA (6) which dealt with the Delhi Higher Judicial

Service Rules,1979, in which Chief Justice, Chandrachud speaking

for the majority held:

"•••upon its true interpretation, the proviso

prescribed a quota and Rule 8(2) provided for

rotational system of giving seniority according

to the quota, Where recruitment is from two

independent sources, the rule of seniority on a

rotational basis could not be held to be un

constitutional or uiolative of Art, 16".

But then proceeding to examine the effect of enormous

departure in the matter of recruitment according to quota and

its shadow over the interlinked seniority, the Chief Justice

observed:

"However, instances are not unknown wherein

^ though the provision of a rule or a Section

is not invalid, the manner in which the provision

is implemented in practice, leads to the creation

(5)fl.I.e. 1984 S.C, 1595. .
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of disparities between persons, uho being

similarly circumstanced are entitled to

equal treatment."

Noting the "Ugly fact" (as the learned Chief Justice ^

put it) that the provision prescribing the quota of direct recruit-

/

ment and proraotees was" put in cold storage for a long time", thd

learned Chief Justice observeds

"In these circumstances, it mill wholly

unjust to penalise the promotees for the

dilatory and unmindful attitude of the

authorities. It is not fair to tell the ^

promotees that thay will tank junior to the

direct recruits who were appointed five to

ten years after they have officiated continuously

in the posts .created in the service and held

by them though such posts may be temporary.

This Court at least must fail them not,"

After thus taking note of the earlier decisions^the Supreme

in G.S. LAMBA's case (tl)
Court/enunciated the principles in the following words:

"Where recruitment to a service or a cadre

is from more than one source, the controlling

authority can prescribe quota for each source.

It is equally correct that where the quota is

prescribed, a rule of seniority by rotating

the vacancies can be a valid rule for seniority.

But as pointed out earlier, if the rule of

seniority is inextricably intertwined with the

quota rule and there is enormous deviation from

the quota rule, it would be unjust, inequitous

- and unfair to give effect to the rota rule. In

fact as held in 0,P.Singla*8 case (A.I.R.1984SC 1595)

giving effect to the rota rule after noticing

' enormous departure from the quota rule would be

violative of Art. 14, Therefora, assuming that

quota rule was mandatory in character, as pointed

out earlier, its departure must permit rejection

of rota rula as valid principle of seniority,'J,

?985"sTcT ToT9T —
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The court then considersd whether in that case quota

and rota rule had broken down and if so, and whether the seniority

rule was interlinked with quota and rota rule and if the quota

rota rule has broken down, how the seniority should be reckoned.

Their Lordships of the Supreme Court in their Order

dated April 25f 1985, in addition to the G.S.Latoba's case speci-^

fically referred to three decisions in (i)A,3ANAR0HAN Us. UNION

H OF INOIA AND OTHERS (ig83(2)SCR 936) (ii). P.S.flAHAL &OTHERS

Vs, UNION OF INOIA AND OTHERS (A.I.R. 1984 3.0.1291^ and

/

(iii)0.P.3ingla Us, UNION OF INDIA (A.I.R. 1984 3.C, 1595), In

, , enunciating the above principles in G.S.Laraba's case, the

Supreme Court considered all these cases. It is, therefore,

i

unnecessary to refer to them in this context once again. It is

thus a well established principle of law, which is no longer

res Integra, that once quota rule of seniority breaks down,

the interlinked Rota Rule of Seniority also breaks down and

I cannot be given effect to.

NbJhen the learned Senior Counsel for the Union of

India informed the Supreme Court that "in viaw of the afors-

mentionsd decisions, the Government of India has decided to

review and reconsider the impugned -seniority list in the light

of the observations and principles enunciated in the aforamantionad

judgment" the Court accepted the same and diracted that "the . /•^1

L ' - '
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ifnpugnad seniority list will not be enforced or given effect to

till frssh seniority list according to relevant rules and valid

principles id drawn up" and made the rule absolute to that effect, >

Hence, if it is found on a scrutiny of the seniority list that

the above dirsctiona of the Supreme Court have been adhered to,

then no exception can be taken to it. It r is, . houever, clear

from the order of the Supreitje Court that if on a consideration

of the recruitment Rules govaraing appointment to the grade of

Assistants in AFHQ Service which is admittedly based on quota

ruis, it is found that the Rota seniority in the cadre is inter

linked with the quota rule and the quota Rule has broken down,

then the rota rula also cannot>be given effect to» It is,

therefore, first necessary to consider whether appointment to

the cadrs of Assistant by way of direct recruitment and by
way

of promotion was done strictly or at least substantially in

accordance with the quot.a and rota rula envisaged by Schedule III

of the AFHQ Service Rules,
/

The inter-se seniority of all permanent officers

included in the initial constitution of a Grade under Rula 9

were declared under 16(1) to (4) as senior to all thoa sub

stantive ly appointed to ttet Grade with effect from any date

\

after the appointed day i.e., the date on which the Rules came

into force, viz#, March 1, 1968, There is no quarrel about
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the seniority of these Assistants.

The entire dispute is between the Assistants recruited

directly andby way of promotion after March 1, 1968 and before

April 14,1981 when the Rules were amended. The disputes relate

to their inter se seniority,

' Of the petitioners in 0,A,41 of 1986, Petitioners 1,3

and 4 belong to the 1978 batch Pf the directly recruited Assistants

and the 2nd petitioner belongs to the 1979 batch. Petitioners lto4

entered AFHQ service as Assistants respectively on February 26,1980

Way 26,1981, August 2,1980 and October 30,1980, Petitioners 1,3

and 4 were promatad to the rank of Assistant Civilian Staff Officers

(ACSO) in October,1984,

As per the counter affidavit filed on behalf of Res

pondents. 1 and 2, the number of posts falling to the quota of

direct recruits and those that uere actually appointed, by way

of direct recruitment substantiwely are as under:

Year of

vacan

cies, ,

_(1)^

196&-69

1969-70

1970-71

1971-72

1972-73

II

z O
II

•

II

• -!J
II ~~~__

INo,
ofOR

vacan

cies

falling
toDR

No,
ofDRs.,
sub-

stantively
appoirn ted«

Year
ofExamir nation.

quota
vacan

cies
carried

for>-

ward,

"(2)'
"

II
II

11
II

II
II

11
11

"
"

II
II

II
.11

II
II

11
II

II
II

II
IIII

11
II

II
II

II
IIo

II
II

II
II

II
II

II
II

II II
II

.11
II

II
^II

II
II

II
II

11
11

22, ••
••

22

17,
18

1969
-1,

17.••
••

17,

3317
1971
16,

23
20

1972
3

,
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(1) (2) (3) . (4) (5)

II

II

II

II

II

II

— —— ^ c — ~ —

II

II

II

II

II

II

II

II

= = = = = =
= = = =

1973-74. 47, 17 1973. 30.

1974-75. 51 37 19.74 14.

1975-76 42 43 1975 -1.

1976-77 106 42 1976 64.

1977-73 64 36 1977 23.

1973-79 77 41 1978 36.

1979-30 104 22 1979

1980-81 105 69 1980.

According to the petitioners, the number of permanent
t

posts of Assistants is 1389 and the number of temporary posts of

Assistants is 309 makinp, a total of 1698, but actually as many as

eitHsr hold the post of Assistants or are
2249 parsons are/uorking as Assistants, In other words, 551 persons

in the category of Assistants uere appointed in excess of the

sanctioned strength of permanent and temporary Assistants

The number of persons appointed by uay of direct recruit

ment to the cadre of Assistants as detailed above clearly shows

that except in years 1969-70 and 1975-76, the number of vacancies

falling to the quota of direct recruits were never wholly fillad in,

they were not even substantially filled in. While in 1968-69

and 1969-70, 22 posts and 17 posts respectively were available

for direct recruitment, none uisre recruited and appointed.
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In 1973-74, 47 posts were available for direct recruitment, only 17

were appointed. In 1976-77 while 106 posts uiere available, 42 were

appointed. In 1979-80,104 posts were available but only 22 luere

appointed. The appointment in these years was much below 50%»

In other years betiuesn 1968-69 and 1980-81 it was just bstween

50;^ and 60^, Ip 1975-75, while 42 posts were available, 43 were
\ " S

appointed by direct recruitment. The excess number of direct

recruif^s were appointed in 1969-70 and 1975-75 obviously on the

assumption that the vacancies reserved in a year for direct re

cruitment and which remained unfilled in that year could be

carried forward. If the vacancies could not be carried forward,

the appointment of direct recruits in excess of their' quota in

I would, be

a particular year,/in violation of the quota rule. The fact remains

that even after carrying forward the vacancies that arose year

after year and remained unfilled, the entire quota of direct

recruits was not filled in by 1981, Except in two years, the

quota of direct recruits was never wholly filled in. Against

\

ail these resultant vacancies and some more arising out of

deputations, proraoticns, leave, death, resignation^a«d retirement

etc., 8S well as the quota reserved, for promotees, recruitment
1

Was made by way of promotion out of the select list of U,D,Cs,,

drawn up by the D,P.C., for appointment against long term

vacancies strictly in accordance with the order in which they
M
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uiere placed in the select list.

It is thus evident that the quota and rota rule

for appointment of Assistants uas neither strictly nor even

substantially follcued. There was ©noroious departure from

the quota rule. The quota rule itself although not violative

of Art*14 and 16 of the Constitution,^ it was not even sub

stantially implemented. There was large scale deviation

from it year after year for over ten years. It was admitted

in paragraph 16(i) of the counter affidavit of Respondent

Nos,, 1 and 2 that "till 1981 there was no provision for

lapsing of vacancies nor was there any specific provision

for rot Carrying forward the vacancies- The seniority of

direct recruit Assistants had been assigned by carrying foruiard

the vacancies on the basis of administrative instructions."

This also establishes that the frule of quota and rota had been

observed only in the breadi and that necessitated carrying

foiSiiard of the vacancies reserved for direct recruitsi,Assistants.

In preparing the list of August 10,1984, the

Government had taken the stand that the quota rule has not

broken down. That was the plea of the Government while

moving the application for modification along with a tentative

seniority list purported to have been firemed in accordance

fS'tV
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with the directions of the Supreme Court Order dated

April 25, 1905, Although the Government do not concede

that the quota and rota rule has broken down, in preparing

the present list, the Government too has proceeded on the

basis that the quota Rule as uell as the rota rule has

broken dousn. However, in vieu of the above facts which

are incontrovertible, the conclusion is inescapable that

the quota of recruitment to the post of Assistants had

for over a decade broken down between 1960-69 and 1980-81.

Obviously that fact was taken note of and on 14—^4—1981
I

the 111 Schedule to the Rule uas amended making specific

provision for appointment of Upper Division Clerks of the

Armed Forces Headquarters Service, by way of promotion on the

basis of the seniority subject to the rejection of unfit

to substantive vacancies both against permanent posts and

temporary posts if sufficient number of candidates as per the

quota are not available for filling up the vacancies in any

year by way of direct recruitment as per Rules,

In that factual position we have to keep in ^ed the

observation of the learned Chief Justice, Sri Chandrachud

in O.P.SINGLA Vs. UNIOM OF INDIA (6) though quota rule

I '
itself is not invalid,

(6) A,I,R, 1984 S.C. 1595.
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"the manner in uthich the prouisicn is implBmented

in practice leads to the creation of disparities

between 4;uio persons who being in similar cir-

cumstances, are entitled to equal treatment."

If the quote rule was put in the cold storage for a long time

/

and had thus broken down, the question would be — "Can Rule 16

extracted above be followed for determining the inter se seniority

of Direct Recruits and Promotees?", Now that it is well

settled that if, the quota rule breaks down and the Rota Rule,

is interlinked with Quota Rule the Rota Rule also cannot be

given effect to. We hawe to see whether the Rota Rule of

1

seniority laid down by sub-rule 7 of Rule 16 is so interlinked

with the Quota Rule that it cannot be given effect to. If it

is so, what is the principle to be followed in drawing up the

seniority list of Assistants? Let us examine Rule 16 and

whether the Rota Rule of seniority is inextricably linked up

with the quota rule. Rule 1S(l) to (4) deals with the deter^

mination of seniority of officers appointed to the service

upon its initial constitution before the said Rule came into

I

force on 1—3—1968, We are not concerned with those

sub-rules, for the dispute in these petitions is between direct

recruits and proraotee Assistants appointed on and after

March 1, 1968 when these Rules came into force. It is
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sub rules (5), (6), (?) and (s) of Rule 16 that are the relevant

\

to the matter in issue.

Sub-rule 5 speaks of seniority of persons appointed

to any grade after the appointed day^that is March 1, 1968.

It classifies them into "Permanent Officers" and "Temporary

Officers", The inteivse seniority of permanent officers

substantially appointed to the grade is required to be regulated

in the order in which they were so appointed, and the inter se

\

seniority of temporary officers appointed to the grade is

required to be regulated in the order of their selection for

such promotions. This rule is subject to sub-rule (7) of Rule 16

to the extent that sub-rule prouidea otherujise, Sub-Rule (?) of

Rule 1^ lays down that the relative seniority of direct recruits

and departmental promotees shall, as laid douin in Schedule III

be determined according to the rotation of vacancies between

departmental promotees and direct recruits based on the quotas

of vacancies reserved for promotion and direct recruitment.

Sub-rule (6) lays douin that direct recruits shall be

ranked inter se in the order of merit in which thay are placed

at a competitive examination on thg results of which they are

recruited, the recruits of an earlier examination being ranked
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senior to those of a later examination. There is no quarrel

about this in these petitions. In whatever manner the inter se

seniority of the dirsct recruits and promotees may be determined,

themselves
it is cortanon ground that in ranking the direct recruits/the

order of merit in uihich they were placed at the ^mpetitive

examination.determines their inter se: .'sehiority.

Sub-rule (s) lays down that all officers substantively

appointed to any grade shall rank senior to those holding

temporary or officiating appointments in that grade.

Rule 16 thus inter links seniority of Assistants

with the quota and rota ruls laid down in the Third Schedule

of the AFHQ Service Rules. As discussed above, the Suprsina

Court has unequivocally laid down, that where the seniority

is interlinked with quota and rota Rule of recruitment to a

.f^ule
grade, post or service and the quota/of rscruitinent brsaka

1

down or is not observed over a long period, the Rota Rule of

seniority must also give way? the Rulos of seniority cannot be

implemented de hors the Quota and Rota Rule,

Shri Shanti Bhushan, learned counsel for the dirsct

recruits contends that even in such a situation, Byie-lSwCanEnot
\

be wholly given a go-by . .Only sub-rule (7) of Rule 16
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breaks doun, the other sub-rules are valid and can

still be given effect to. According to hira direct

recruits appointed to the grade of Assistants against

their quota in a particular year must be given their

position in the seniority list and all promotses uho

have been continuously officiating on the post of

Assistant on a long term basis but in excess of their

quota should be placed below the direct recruits.

Shri G.D.Gupta, learned counsel for the

prbmotees, however, contends that if the promotees

were continuously officiating on a long term basis

irrespective of whether those posts uere permanent or

temporary, those vacancies must be treated as substantive

and the departmental promotees officiating in such

9

vacancies roust be given the benefit of continuous officiation

and treated as seniors to thosa direct recruits uho were

selected and appointed later to the service grade or

cadre. Shri Shanti Bhushan points out, if that is done,

it would amount to ignoring sub rules 5 and 8 of Rule 16

and that is not permissible. According to him sub-rule 5
/

of Rule 15 will have to be given effect to; merely

because sub-rule (j) cannot be implerasnted 'due ;to

quota and rota rule ^:br;aaki^1g;: doun, it would be illsgal
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to ignore sub-rule (5) and (8) for those sub-rules

have not been declared as void or ultra vires and

can be implementsd. Let us examine this contention.

Under Rule 2(1) "Permanent Officer" is

defined as under;

"Permanent Officer" in relation to any

grade means a person uho has been

substantively appointed to a substantive

vacancy in that Gradej"

'• I

"Teraporary Officer" is defined in Rule 2(p)

as follous; '

"Temporary Officer" in relation to any

Grade means a person holding a temporary

or officiating appointment in that Grade

on the basis of his being regularly

approved for such appointment*' .

"Long Term AppoointJBent" is also defined in

Rule 2(k) in the follouing uordss

"Long term appointment" means appointment

for an indefinite period as distinguished

from purely temporary or ad hoe appointment,

like appointment against a leave or other

local vacancy of a specified duration?"

From the above definitions, it upuld be clear

that If the vacancy Is not against a leaue or other

local vacancy for a Specified duration (sraphasls supplied)
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it would be a long term appointment provided it is for an indefinite poriod

as distinguished from a purely temporary or ad hoc appointment.

Under sub-rulsCs) "Seniority inter se of officers appointed

substantively to the grade has to be regulated "in the order in which

they are appointed" in the case of "permanent officers" and in the case

of temporary officers "in the order of their selection for appointment."

Sub-rule (7) of Rule 15 operates as an exception to sub-rule (5) of Rule 16.
If sub-rule (7) cannot be given effect to uihich is an integral part of the
Scheme of recruitment to the grade and determination of seniority in the

Grade cannot also be given effect to as laid down by tha Supreme Court.

However, on the wording of Sub-Ruls(5), the factor which must determine

seniority is, substantive appointment to the grade and the order in which

they are so appointed in the case of permanent officers and the "order of

their selection for promotion in the case of temporary officers. Though
arisesno question appointing a direct recruit as a temporary officer^ this sub-

rula as such does not make any distinction in this behalf between direct

recruits and promotees. In the case of appointment as permanent officers,

irrespective of whether they are promotees or direct recruits seniority

has to be determined on the basis of their subsbantive appointment and the

order in which they are appointed. In other words length of service in the

grade of Assistants determines their seniority. There is of course a

controversy as to when the vacancy could be treated as a substantive vacancy

and when an appointment may be treated as substantive appointment in the

case of a promotes and also whether the period of appointment against a

temporary post could count for seniority, We would advert to this after

considering as |o what principla should be followed, for determining the

seniority where the quota and rota rule has broken down.

The Supreme Court had occasion to consider in a number of judgments

as to how :thB seniority should be dsterminsd where the quota and rota Rule

has broken down and the seniority is interlinked with quota and rota rule

and declared that'if the quota rule has broken down it would bs unfair and

unjust to give affect to the rota rule of the seniority.

In O.P. SINGLA Us. UNION OF INDIA & OTHERS (5) the Supreme Court

observed:

"It will be wholly unjust to penalise the promotees for the
dilatory^and unmindful attitude of the authorities. It is
not fair to tell the promotees that thsy will rank junior to
the direct recruits who were appointed five to ten years after
they have officiated continuously in the posts created in•the
service and held by them though such posts may be temporary,.
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The Supreme Court in DANARDHANA, Vs. UNIOM OF

/

INDIA ( 5 ) expressed concrn over the undesirable

situation that would result by gluing effect to the

rota rule of seniority even after the quota rule broke

down in the following words:

we do propose to examine and

expose an extremely undesirable, uniust
and inequitable situation emerging in

seruicB jurisprudence from the precedence

namely that a person already rendering

service as a promote® has to go down below

a person who comes into service decades

after the proraotea'enters the service and

who may be a schoolian, if not in embryo? when

the promotes on being promoted on account

of the exigencies of service as required by

the Government started rendering service*

A time has come to recast service jurisprudence

on more just and equitable foundation by

examining all precedents on the subject to

retrieve this situation."

and pronounced:'

"It is, therefore, time to clearly initiate

a proposition that a direct recruit who
• ' '

comes into service afterthe promotes was

already unconditionally and without re=»

( 5 ) A.I,R.198^ S.C. 769.
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reservation promoted and uhose promotion is

not shoun to be invalid or illegal acGording

to the relevant statutory or non-statutory

rules, should not be permitted by any principle
of seniority to score a march over a promotee
because that itself being arbitrary yould

be violative of Articles 14 and 16"

in several cases

The Supreme Court/dealing with ; . situations

where, . quota rule had broken down, has consistently

taken the view that in the absence of any other valid

rule of seniority, continuous officiation should be

the basis for reckoning the seniority of the persons

t

appointed to a particular post, grade or cadre.

As early as in D.Ra Nlfl Vs. UNION OF INDIA (a)

the Supreme Court held thatj

"••9 where an officer has worked for a long

period as in this case for nearly fifteen to

twenty years in a post and had never been

reverted it cannot be held that the Officer's

continuous officiation was a mere temporary

or local or stop gap arrangement even though

the order of appointment may state so.

In such circumstances the entire period of

officiation has to be counted for seniority,

(8) 1967(2)3CR 325: AIR 196? 3.C.1301.

liA.

c
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Any other vieu would be arbitrary and uiolatii/e

of Articles 14 and 16(1) of the Constitution

because the temporary service in the.post in

question is not for a short period intended to

meet some emergent or unforeseen circumstances."

Though a someuhat different note was struck by

the Supreme Court in S.G.3AISINGHANI Vs. UNION OF

INDIA (9) and BISHAN SARUP GUPTA Us. UNION OF INDIAC"?)

and the theory of "Pushing doun" and "Regularisation

was propounded,

in subsequent years"/as observed by the Supreme Court

itself in G.S.LAFIBA Vs. UNION OF INDIA (11). '

"These tuo decisions are of little help

in vieu of the later decisions directly

on the point and discussed hereinabove

And those cases are B.S.GUPTA Vs. UMIGN OF INDIA (2) ,

A.K.SUBRAFiAN Vs. UNION OF INDIA (3), P.S.HAHAL Vs.

UNION OF INDIA (4) O.P.SINGLA Vs. UNION OF INDIA (6)
/

and A,3ANARDj^NA Vs. UNION OF INDIA & OTHERS (S).

In N.K.CHAUHAN Vs. STATE OF GUJARAT (12)

(2)A.i.R.1972 3.C.2627.
(3)a.'I.R.1975 3.C.483.
(4)a.I.R«1984 S.C.1291.
(5) A.I,R.1983 B.C.769.
(6)AcI.R.1984 S.C.1595
(7)(1975) 1 SCR 104s 1974 Lab.IC 1090
(95(1967) 2 SCR 703 s fl.I.R. 1967 SC 1427.

(11 )A.I,R.19a5 S.C,1D19.
(12)a.I.R, 1977 3.C.251
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ths Court held;

"Seniority normally is measured by length

of continuous officiating service - actual

is easily accepted as the legal. "

The Court further held;

"Promotees regularly appointed during the

period "Al! in excess of their quota, for

want of direct recruits (reasonably sought

but not secured and because ta]frying

longer uould injure the administration)

can claim their yhole length of seruice for

seniority even against direct recruits

who may turn up in succeeding periods....

In SeB.PATUAROHAN Vs, STATE: OF riAHARA3HTRA(13)

uhile striking down Rule 33 of the Bombay Service of

Engineers Recruitment Rules 1970 in so far as it

(

makes seniority dependent upon the fortuitous circum-
/

stances of confirmation uhich denies to the

oromotees the benefit of their long and valuable

experiences the Supreme Court observedj

"The vice of that clause is that it leaves

the valuable right of seniority to depend

(13)A.I.R.1977 SC 2051.
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upon the mere accident of confirmatione That

under Articles 14 and 16 of the Constitution,

is impermissible,..."

In 0.P.5INGLA Vs. UNION OF INDIA (6)'

after reviewing the entire ease on the subject, the

Supreme Court ruled?

"No distinction can be made between direct

recruits on one hand and proraotaes appointed

to the sersice on ths other in the matter of

their placement in the seniority list. Ex

clusion from the seniority list of those

promotees uho are appointed to pasts in the

Service® uhether such appointment is to

temporary posts or to substantive vacancies

in a temporary capacity, uill amount to a

violation of the equality rule, since, thereby

persons uho are situated similarly shall have ,

been treated dissimilarly in a matter which

constitutes an important facet of their career".

Ths Supreme Court declared?

"Since the rule ©f "Quota and Rota" ceases

to apply when appointments are made under

Rules 16 and 17, the seniority of direct

recruits and promotees appointed under those

(6)A.I.R..1984 S.C.1595.
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Rules roust be determinsd according to

the dates oris which direct recruits were

appointed to their respective post® and

the dates from uhich the promotees, have

been officiating continuously either in

temporary posts created in the servic©

or in substantive vacancies to uhich they

were appointed in a temporary capacity,"

In Ao 3ANARDHANA*S case also the Supreme. Court

I

0 held that "once the quota rule uas relaxed, rota cannot
/

be the basis for determining the seniority and in the

absence of any other rule, continuous officiation would

be tha only available rule for determining the inter^-se

seniority". In A»3ANARDHANA's case the entire case
I ^ .

law on thesubjact was reviewed,

9
In G.S.LAPIBA Vs, UNION OF INDIA (11) the

Suprerae Court while holding that?

"giving effect to the rota rule after noticing

the enormous departure fi^om the quota rule

would be violative of Articles 14 and 16,

ruled that selection or recruitment of

(11)A.I.R* 1985 S.C. 1019.
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or- recruitment of the next year and this is

what is known servic® jurisprudence as

seniorityj according to continuous officiation

in the cadre or the grade..,,,-p This is in tune

uith fair play and justice and ensures equality

as mandated by Article 16,"

The Supreme Court also further pointed out that

"assuming quota rule uas mandatory in character«, 9,, its

departure must permit rejection of rota rule as valid

principle of seniority®,... The Court further declared?

"..o in the absence of any other walid'

principle of seniority, it is uell established

that the continuous officiation in the cadrsj

grade or service uiill provide a valid principle

I of seniority. The seniority lists having

not been prepared on this principle are liable

to be quashed and set aside*"

The principle that uher.e the quota Rule of

recruitment has broken doun and the Rota Rule of seniority

is interlinked uith the Qyota Rule? in the absence of any

other Valid Rule of seniority, seniority in ,a eadre^grade

or service would have to be determined on the basis
, so far as we are concBrned must be taken as established controversy,

of continuous officiation/. Ignoring this principle '

uould be violative of Articles 14 and 16 of the

Constitution,
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fls the principle of continuous officiation enunciated

/

in 3anarcihana's case uas subjected in its application

to the condition that the promotion"is not shoun to be

invalid or illegal according to the relevant Rules"

controversy uas raised that that principle eould not

be applied uhere the promotions were not made strictly

in accordance uith the Recruitment Rules.

'A scrutiny of all thsse cases would reveal

• that in all these cases appointments in excess of

the quota uere held to be valid having regard to the

power vested in the competent aijthority to make

-appointments in relaxation of the Rules and so

long as the promotions uere otheruise regular, their

That was so

appointments uere held to be valid, /held in

STATE OF U.P. \l, PlAMBObHAN LAL SRIUATSAVA (14) and

N.K.CHAUHAN l/s. STATE OF GU3ARAT (15). That

view was upheld and reiterated in G.S,LAf*iBA'S

case.

In G.S.LAWBA Vs, UNION OF INDIA (11)

the Supreme Court dealing uith the question

(11) A.I.R.1985 S.C.1019 .
(14) 1958 SCR 533: A.I.R. 1957 S.c; 912
(15) (1977) 1 SCR 1037: (1977 Lab IC 38)
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whether appointment of departmental promotees in

excess of the quota prescribed by the rules would

be illegal or invalid and whether such promotions

or the service rendered by them on such"irregular"

promotion should be ignored for the purpose of

computing the seniority, the Supreme Court held

such appointments to be valid on the ground that

the Rules empowered the Government to relax any

provision of the service rules# The Court

observed %

assuming there was failure to

consult the Union Public Service

Commission befor& exercising the power

to relax the mandatory quota rule,

and further assuming that the posts in

Integrated Grades II and III were within

the purview of the Union Public Service

Coramissioh and accepting for the time

being that the Coraroission was not con

sulted before the power to relax the

rule was exercised yet the action taken

would not be vitiated nor would it furnish

any help to Union of India which itself

cannot take any advantage of its failure

to consult the Commission. Therefore,

it can be safely stated that the enormous

departure from the quota rule year after

year permits an inference that the de

parture was in exercise of the power of
relaxing the quota rule conferred on the

controlling authority. Once there is

power to relax the mandatory quota rule,

the appointments made in excess of the

quota from any given source would not be
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iliagal or invalid but ujould be valid and Isgal as

held by this Court in N.K,CHAUHAW Vs. STATE OF

GU3ARAT (1977) 1 SCR 1037s 1977 Lab IC 38),

Thersfore the promotion of the promotees ujaa regular

and lagal both on account of the fact that it was

made to meet the exigencias of service in relaxation

of ths mandatory quota rula and to substantiate

vacancies in Seryice."

Lst us apply this test to the instant case.

In the coynter affidavit filed by the Government,

it is submittsd that "so far as temporary vacancies usre

concerned, thsy were to be filled in by proiviotion from

the grade of U.O.Cs,, with 5 years service on the basis

of the seniority subject to rejection of unfit. But in

case of substantive vacancies falling to the direct

rscruitment quota and remaining unfilled due to non-availabi

lity of direct recruits, those vacancies mere filled in by

giving promotions to the departinsntal candidates on the

basis of saniority-cunv-fitncs3 and sudi promotions yers

to be terminated when the nominees of the UPSC were available.

Only after the amendment of the Rules on April 14,1981,

if suffislsnt nuiibsr of direct redruits were not available

for filling up the vacancies in any year, such substantive

vacancies uiers to be filled in by promotion," In other words j

in preparing ths seniority list of August 10,1984 those

prornatBd until 1981 were not treated as appointed
against substantive vacancies and were not given the benefit

of continuous officiation in determining their seniority.

Houejsr, 33 averred ih paragraph 25 of the counter

filad on behalf of the Respondents 1and 2 ^
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the impugned seniority list, they mere given the benefit of

continuous officiation and were treated as appointed to the

substantive wacancies from the date of their initial appoint-
\ . .

ment on an officiating basis.

It is conceded in paragraph 25(v)(ii) of the

Counter affidavit thats

"The principle of continuous officiation has

been applied to persons uho have filled in

the vacancies caused on account of the

incumbents proceeding on deputation or on

being temporarily promoted to the next

higher grade with a Hen on the permanent

post,"

Even as conceded by the Government, all the vacancies against

which appointments by way of promotion were made from select

V-

list were permanent or substantive vacancies which have

continued for more than 3 years and none of the promotees haua

fill.in

faced reversions, To^thesa vacancies, recruitment had to bs

made by applying the quota rule, but the quota rule had broken

down. Hence officiating promotions had to ba made from out

of the select list drawn up by the Departmental Promotion

Committee,

It may now be taken as established beyond contro

versy that all promotees to the grade of Assistants in fact
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were initially approved for officiating promotion on long

term basis by the Departmental Promotion Oommittee year

after year and when they were appointed by way of promotion,

I

they were not appointed "on a purely temporary or ad hod

basis". They were not appointed for any "specified

duratiqni. Except that they may have been appointed in

excess of the quota reserved for promotess, all the rules

that are required to be followed for promoting a depart-
1 I

mental candidate uere observed and once they uiere promoted,

they ware not reverted at all. They have been continuously

officiating from the date of their promotion and were

never reverted. Their appointment for all practical

purposes utas regular and but for invoking the quota and

rota rule by virtue of their longer period of service as

Assistants, they uiould be seniors to the direct recruits

joining as Assistants later in point of time.

In this context Rule 22 vests specific

pduter in the Government to relax rules. The Government

is also empowered under Rule 20 to make regulations not

inconsistent with the rules to provide for all matters for

which provision is necessary or expedient for the purpose

\

of giving effect to these rules.
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So also the appointment of promoteas on officiating basis from

the selaot list of D,P,C,, cannot be termed as irregular merely

because they are not put on probation. For that again it was

not done in the exigencies of service. Moreou er that is a matter

not in the hands of the promotees. Any such lapse on the part

of the Authorities or as the Supreme Cout put it in OcP.SINGLA

Vs, UNION OF INDIA (6)"the dilatory and unmindful attitude of

the Authorities" cannot affect the right of the promotses".

Further under the rules it is provided that the officers appointed

would be required under Rula 19 to serve on deputation else-

uihars, it must be deemed that these proniotees appointed against

deputation vacancies which have continued on a long term basis

were regular and valid. That was so held in flANBODHAN LAL

SRIVAtSAUA'S CASE (14), N.K.CHAUHAN'5 case (l 5) and S.B.PAT'oiARDHAN's

Case (13) all of which were referred to with approval in

G,S.LAnBA'3 case.(11).

When clothed with these overriding powers, appoint

ment by Way of pronaotions made from select, list between 1968-59

and 1980-81 during which period the quota and rota rule had

broken down, must be deemed to have been made in exercise of the

pou^r of relaxation of rules vested in the Government and such

appointments must be treated as valid. Once these

appointments are treated as. valid, in the absence

(6) A.I.R.I 984 S.C.I 5995.
(11)A.I.R,1985 S.C.1019.
(13) A.I,R.1977 S.C, 2051,
04) A.I.R1957 S.C. 912.
(!15)(1977) 1 SCR 1037 : (1977 Lab iC 38)
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of any other specific rule^even under Rule ISCS) which

merely lays douin that the seniority must be counted from the '
I

date of the appointment to the grade, must have reference

to the date of the first officiating promotion of the

promote© which has continued uninterruptedly. That date

must be taken as the date on which he was appointed to the

grade of Assistant for purpose of sub-rule (5) of Rule IS,

/

Ot else even that sub-rule would break down and cannot

be given effect to. In our view, seniority in this manner

would not only conform to the mandate of the Supreme Court

but would also be ji^t and equitable.

Tht© the principle of taking into account the period

of continuous officistion in determing the seniority of

which >

promotees where quota rota rule has broken down^is established

s

in Service law must be given effect to.

Even so Shri Shanti Bhushan, learned counsel fop

the Direct Recruits contends that the principle of counting

the period of continuous officiation of a promotee for

determining his seniority would apply only to permanent

vacancies and not to what the Supereme Court termed in

P.S.PIAHAL Us. UNION OF INDIA (4f)"as fortuitous" or

' (4)A.I.R. 1984 S.C.1291,
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or "adusntitious vacancies" or to "temporary uacancies". It

cannot apply to deputation uacancies or leave vacancies. The

vacancies should be regular and not temporary and such vacancies

can arise only against permansnt and not temporary oosts. It

is, thereforeg necessary to consider as to the type of vacancies

to uhinh the principle of continuous officiation for determining

seniority uould apply.

In A.K.SUBRAFIAW I's, IJl^JION OF IWDIA (3) the Supr-Rme Court

declared that ths quota rule must be held to be applicable

"to lon^ term vacancies,"

In 8ISHAN SARUP GUPTA Vs, UNION OF INDIA (2) the Suprem-

Court dealing with a situation uhere "the whole cadre has con

sisted of permanent and temporary posts for years" observedf

" that permanent vacancies are, thereforej

likely to take pi see both in the permanent posts

and in the temporary posts"

and held 2

"Uej thereforej find no sufficient warrant

for the contention that the vacancies referred

to in the quota rule are vacancies only in the

permanent posts"

In that, context the Supreme Court consider.^d uhat are "Permanent

vacancies" and hv-ldf

"the vacancies must be permanent vacancies that

is to say vacancies uhich are not for a feu

days or for a few months or are otherwise

adventitious"

In P.S.f'IAKAL Ms. UNION OF IMOIA (4) the question posed

and consid-ered in para 21 of the Judgment was whether quota rule

applies only to permanent vacancies or also to fortuitous .or

(2) A.I.R, 1972 5.C.2527,
(3) A»I .R, 1975 5, C«483 , ' / /"•
(4) A.I.R.1984 S.C.1251.
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and adventitious vacancies. Jhe Supreme Court

declared®

. " if a Vacancy arises on account of an

incumbent going on leave or for training

or on dsputation for a short period, it

ybuld be a fortuitous or adventitious.

vacancy and the quota rule would not be

attracted in case of such a vacancy.

But where a vacancy arises on account

of the incumbent going on deputation

for a reasonably long period and there

is no reasonable -likelihood of the person

promoted to fill such vacancy having to

revert, the vacancy uould be subject to

the quota rule^ because it would be a

regular vacancy®» and the person

promoted to fill the vacancy would be

an officiating Executive Engineer uho

would continue as such without reversion

until confirmed and his promotion would,

therefore, be by way of recruitment to

the cadre of Executive Engineers",

The Supreme Court in the above case also declared:

"•,« that a vacancy may arise in a post

on account of death, retirement or re

signation of the incumbent of the post or

it may arise on account of the dismissal,

discharge or.reversion from the post or

promotin to a higher post or by raising

of deputation to another department or

organisation whenever the vacancy caused it

would be filled up by promotion,#,, and

the quota rule would apply so long as the
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vacancy is permanent vacancy".

In this context they referred uith approval to the

above observations in BISHAN SARUP GUPTA Us. UMIOW

OF INDIA (2).

In A.K.SUBRAMAN Us. UMION OF IWDIA(3)

the negative definition of a permanent vacancy was

upheld for thsT/^piication of quota rule^ Their

Lordships said "that a vacancy which is of a short

duration arising on account of fortuitous or ad

ventitious circumstances would not be regarded as

permanent vacancy and to such a vacancy^ quota

rule uould not apply for it is not a permanent

post®"

In P.S.PiAHAL Us. UNION OF IMDIA (4.)

the Supreme Court treated "long term vacancies"

as synonymus uith permanent vacancies and held the

quota rule applied to such vacancies„

The Supreme Court in the aforesaid case also

,(2)A,I.R. 1972 S,C.2627.
(3)A,I.Re 1975 3,C.483.
(4) A. I. R.I 984 B.C. 1291

(

7
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helds

"The vacancies arising in the posts of

Executive Engineers on accjount of deputation

to other departments, organisations and

public sector undertakings are, therefore,

long term yacancies and cannot be oharacterised

as x/acancies of fortuitous or •ad\/entitious

.character

The Supreme Court also took note of the

fact;

" 9, that the vieu that deputation vacancies

being long term vacancies should be re

garded as permanent vacancies for the

applicability of the quota rule prevailed

with the Government of India as far back

as 19th 0ctoberj1971 long before the

present controversy arose between the

parties and even prior to the decisions

in 8ISHAM 3ARUP GUPTA's case and A.K.Sub-

raman's case. Ue find that this vieu uas

reaffirmed by the Government of India in the

Office Memorandum dated 30th December,1976

issued by the DepartmRnt of Personnel and

Administrative Reforms, Cabinet'Secretariat ,

where it has been stated under the heading

"Determination of Regular Vacancies",

It was stated;

"It is essential that the number of vacancies

in respect of which a panel is to be prepared
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by a D.P.C. should be estimated as accurately

as possible. For this purpose the vacancies to

be taken into account should be the clear vacancies

arising in post/grade/service due to deqth,

retirement.^ resignation, regular long term

promotion of ineumbents .of one post/grade to

higher post/grade and vacancies arising from

creation of additional posts on a long term

basis and these arising out of deputation.

As regards vacancies arising out of deputation

it is clarified that for the purpose of drauing

up a select list for promotionj vacancies arising

out of deputation for periods more than one year

should be taken into account, due note however,

being kept also of the number of the deputationists

likely to return to the cadre and uho have

to be provided for« Purely short term vacancies

arising as a result of officers proceeding on

leave, on deputation for a shorter period,
!

training etc®, should not be taken into account

for the purpose of preparation of a panel."

The Supreme Court in P.S.PIAHAL Us. UMION OF INDIA (4)

concluded;

"that the vacancies in the posts of Executive

Engineers arising on account of deputation

of Executive Engineers to other departments,

organisations and public undertakings for a

period of one or more years uere long term
vacancies and they could not be regarded as

fortuitous or adventitious in

(4)AoI,R.1984 S.0.1291
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hence they were subject to the quota

rulGe"

It iSj therefore, clear that if quota rule breaks down,

promotions uihethsr officiating or temporary or against

vacancies such as those referred to above should be

dssmed to be appointments against long tertn vacancies.

In P.S.MAHAL Vs. UNION OF INDIA (4)

it was also emphasissd that tsrtnination of lien is not

necessary to consider that a vacancy as a long term

vacancy in order that the quota rule may apply.

The Supreme Court declareds

"It is now sattled as a result of the

decision in A.K.SUBRAPIAN's case that

the quota rule is to be applied at the

time of initial recruitment in an

officiating capacity to the cadre of

Ex'icutive Engineers and not at the time

of confirmation. It is, therefore, not

nacsssary that the lien of an officer

(4) A.I.W,1984 S.C.1291

A4
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on a post of Executive Engineer must be ,

extinguished before.any promotion to that

post can be made in accordance uith the

quota rule® Even uhejre a confirmed Executive

Engineer is promoted to the post of

Superintending Engineer but continues to

have his lien on the post of Executive

Engineer, a Vacancy uould undoubtedly

arise in the post of Executive Engineer

by reason of his promotion and such

vacancy would clearly be a permanent

vacancy liable to be filled according

to the quota rule^ So also a vacancy

attracting the applicability of the quota

rule uould arise.where an Assistant Engineer

or Assistant Executive Engineer regularly

promoted within his lawful quota dies or

retires before confirmation. The occurrence

of a vacancy in the post of Executive Engineer

inviting the application of the quota rule

has, therefore, nothing to do with the

• extinguishment of lien on the post.®.®"

this answers the contention of Shri Shanti Bhushan that

so long as another person holds a lien on the post of

a departmental candidate who has been appointed by uqy

of promotion to the post of Assistant cannot be considered

a member of their service and his seniority cannot be
'\

counted from the dat^ of his continuous officiation and

that the seniority can ts considered only on the date of

confirmation stands negatived. The court categorically
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laid down:

"•.e•uhsnever there is a permanent vacancyj

that is to say, a long term vacancy in a

post of Executive Engineer, it would have

to be filled according to the quota rule

irrespective of the fact whether theieis

any officer having a lien on that post.

It is true that a confirmed Executive

Engineer uho goes on deputation may revert

to the post on which he has a lien and

so also an officiating Executive Engineer

uho goes on deputation may revert back

on termination of his deputation and

theoretically, in either case, an Assistant

Engineer or Assistant Executive Engineer

uho is promoted to fill the vacancy arising

on account of deputation may have to revert,

but in actual practice and reality, not

a single Assistant Engineer or Assistant

Executive Engineer promoted as Executive

.Enginee-r to fill a vacancy arising on

account of deputation, has had to revert,

because deputation is a normal feature

in this service and 20 to 25 per cent of

the Executive Engineers are continuously

on deputation® Even if one Executive

Engineer comes back on termination,of

his deputation, another has to be sent in

his place and the deputations thus go

on rotating with the result that the

vacancy in the post of Executive Engineer

arising on account of deputation does

not cease and the Assistant Engineer or
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Assistant Exscutlv. Engineer p.o.oted as
Executi.s Engineer ^fUl th^

and oonse-

filled'fay hlm 'lT"
,E£SlliLand_truj^ a psi-manant or

tgrmj^ancy uhich has tn he rilla,i

. ^^2Mdlntj_to_tl^^ (emphasis
supplied).

Repelling the argument that where an Assistant

fngioesr or Asst. FTxaoutlve Engineer uas promoted

against a vacancy of an EKscutive Engineer on

deputation, the quota rula would not apply, be

cause the profnotion uould not, in such "a case be

to fill in a post in the sanctioned strength of

the oadre of Executive Engineers but uould be

filled in deputation vaoancy» This argument,

plausible though, it may seem at first sight, is

in our opinion not sustainable atftl- the Court held:

The contantions of respondents seeking

• exclusion of deputation vacancies from

the applicability of the quota rula must,

thereforsj be rejected, provided of course

the promotion of the Assistant Engineer or

Assistant Executive Engineer to a deputation
\

vacancy is a regular promotion^ that iSj

after salsction by the Departmental Promotion

Committee and is not an ad hoc promotion" ^

(emphasis supplied).
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If in regard to such vacancies quota ruls has to be

applied and that rule has broken dou,n and the departmental

candidates, have been promoted out of a select list drawn up

,in accordance u;ith the rule by the Departmental Promotion

Committees and promoted in accordance with that Ust and

such promotees are holding the post continuously, merely

because they are holding the post in excess of their quota,
V

they cannot be"denied the benefit of continuous officiation

in the matter of their seniority in the cadre of Assistants.

So would be the position of a vacancy occurring due to

promobicn against a long term vacancy or against a vacancy

caused due to death or retirement.

In this case also the fact remains that Assistants

once promoted on selection by the Departmental Promotion

Committee against such V acancies were never reverted, Dust

as pro:n)tees against quota of direct recruits, where direct

recruits were not available, are entitled to the benefit of

continuous officiation in the matter of seniority, so also

promotees appointed against vacancies which were "not fortuitous"

but "long term vacancies" arising on account of

Assistants being sent on "deputation or on

being promoted against vacancies arising on
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account of daputatian or gbing on"long term

leave" or on account of "regular proinotion" or

on being "removed" or due to "retirement', "resig

nation"^ "death "or on account of"creation of

additional posts""uould also be entitled to the • ,

same benefit in the matter of seniority.

It is next contended that in any case

the proiTiotee Assistants cannot get the benefit

of their continuous officiation against temporary

posts® In our uieu^ in the face of the pronounce-

I

ments of the Supreme Court, this contention

cannot be upheld. The test is notjuhether

the post is permanent or temporaryi the test

is; "Uhether it is substantive vacancy or not.

Rule 16(5) also speaks of substantive vacancies.

In Q«P,SINGLA Vs. UNIOM OF INDIA (6)

the Supreme Court observedj

"It is, houeuer, difficult to appreciate

hou, in the matter of seniority, any

distinction ean ba made bstueen direct

(6) A,I.R. 1984 S.C,1595,

. /
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recruits who are appointed to substantive

Vacancies in the Service on the recommendation

of the High Court under Rule 5(2) and the

promotees who are appointed in consultation

uith the High Court under Rule 5,(2) and ths

promotees uho are appointed in consultation

uith the High Court to posts in the service

under Rules 16 and 17, Rule 1S provides

for the appointment of promoteas to temporary

posts in the Service^ while Rule 17 provides

for appointment of promotees to substantive

, • vacancies in the Service on a temporary basis.

Promotees uho are appointed to the Service

under either.of these tuo rules must be

considered as belonging to ths same class as

direct recruits appointed'under Rule 5(2),

They perform similar functions, discharge

identical duties and bear the same res

ponsibilities as direct recruits. They

are appointed on a regular basis to posts in

the service in the same manner as direct

recruits are appointed, the only distinction

being that where the latter are appointed

on the recommendation of the High Court,

promotees are appointed in consultation uith

the High Court. Therefore, no distinction

can be made between direct recruits on one

hand and promotees appointed to the ssguice

on theiother, in the matter of their place

ment in the seniority list. Exclusion from

the seniority list of those promotees

uho are appointed to posts in the Service^



6S

uhsbher such appointment is bo temporary

posts or to substsntive vacancies in a

temporary capacity,(emphasis supplied),

will amount to a violation of the equality

rule since, thsreby, persons uho are
situated similarly shall have been treated
dissimilarly in a matter yhich constitutes
an important facet of their career".

The Supreme Court in G.S.LAMBA V/s» UNIOW OF INDIA (11)

heldj

'•Once the promotees uere promoted regularly

to substantive vacancies even if temporary

unless there uas a chance of their demotion

to the lower cadre, their continuous

officiation confers on them as aduantane

of being senior to the later recruits under

Rule 21(4). If as stated earlier by the

enormous departure or by the pouer to

relax, the quota rule uas not adhered

to, the rota rule for inter se seniority

as prescribed in Section (l)(ii) cannot

be given effect to. In the absence of any

other valid principle of seniority it is

well established that the continuous

officiation in the cadre, grade or service

uill provide a valid principle of seniority®.

(11)A.I.R.1985 s.c.ioig
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In A,DANARDHANA Vs. UNION OF INDIA( f' )

the Supreme Court held that;

"nou if recruitment contrary to Rule 3j

namely, by interview by the Union Public

Service Comraission, which is not the re

cognised mode of recruitment, is held valid

in Bachan Singh*s case (A.1.R.1973SC44) on

the ground that it was done in relaxation

of the fisles, it must follow as a corollary

that the same emergency compelled the

Government to recruit by promotion engineers
to the post of AEE Class I in excess of the

quota by exercising the power of relaxation

and such recruitment ipso facto would ba

Valid, The promoteas being validly promoted

as the quota rule was relaxed, would become

the members of the service. Whether the

vacancies were in the permanent strength or

in the temporary cadre is irrelevant because

none of them is reverted on the ground that

no more vacancy is available. Appellant and

those similarly situated were recruited by

promotion as provided in Rule 3(ii) and it must be

conceded that the recruitment by promotion during

these years was in excess of the quota as

provided in Rule 4, But the recruitment having

been done for meeting the exigencies of service

by relaxing the rules including the quota rule,

( f )A.I .R.1983 S.C. 769.
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the promotion in excess of quota uould be

valid. In this connection, it may be re- '

called that the expression "service" has

been defined to mean Military Engineering

Service Class I® The rules are silent

on the question of the strength of the

service. Keeping in view the exigencies

of service and the requirements of the

State, temporary posts uould be a temporary

addition to the strength of the cadrej

unless it is made clear to the contrary

that the temporary posts are for a certain

duration or the appointments to temporary

posts are of an ad hoc nature till such

time as recruitment according to rules is

made. In the absence of any such provision,

persons holding permanent posts and temporary

posts uould become the members of the

service provided the recruitment to the

temporary posts is legal and valid, there

is no difference betueen the holders of

permansnt posts and temporary posts in so

far as it relates to all the members of

the service* This clearly follows from

the decision of this Court in S .B.Patuardhan

Ms. State of Maharashtra (1977)3 SCR 775

at p 7931 (AIR 1977 SC 2051 at page 2062),

that there is no universal rule, either

that a cadre cannot consist of both

permanent and temporary employees or that

it must consist of both«e«»...
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The cases -of . O.PsSlNGLA Vs. UNION

G.3.LAP1BA0' (1) anH A. 3ANAR0HANA (5)
OF IND'IA (6)^ thus piacs' promotees appointed to

post in the service whether such appointment is

to temporary post or of a substantive vacancy in

the temporary capacity on par with those appointed

reQularly to the extent of their quotas If the

quota and rota rule is not folloued and it has

broken doun, their seniority is counted on the

basis of their continuous officiation against

posts irrespectiue of whether their appointment

is to temporary posts or permanent posts or

substantive posts in temporary capacity*

In a more recent case NARENDER'.CHADHA

Vs. UNION OF INDIA (16) eyen, ;: persons'. .' -;i

working for more than 15 years, the entire period

of officiation was directed to be counted

for the purpose of seniority uis-a-uis the

direct recruitSo The Supreme Court observed;

(5) A,I.R.I983 S-C.7S9.
(6)A.I .R.19R^i S.C.1595

(16)A.I.R.1985 SC 638.

(II)A.I.R. 1985 S.C.1019.
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"..«ue are. faced in this case uith the

problem of resolving conflicts uhich have

arisen on account of a violent departure

made by the Government frora the Rules of

recruitment by allouing those who were

appointed contrary to the Rules to hold

the posts continuously over a long period

of time. The question is whether aftsr

such a long period it is open to the

Government to place them in seniority

at a place louer than the place held

by persons uho were directly recruited

after they had been promoted^ and whether

it would not violate Articles 14 and 16

of the Constitution if the Government is

allowed to do so« Promotions of officers

have been made in this case deliberately

and in vacancies uhich have lasted for

a long time*

Taking that- fact into consideration, even while

declaring s

it is not our view that whenever

a person is appointed in a post without

following the Rules prescribed for

appointment to that post, he should be

treated as a person regularly appointed

to that poste Such a person may be

reVf-rted from that post= But in a ease

of the kind before us where persons have

been allowed to function in higher posts

for 15 to 20 years with due deliberation
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It uould be certainly unjust to hold

that they have no sort of claim to such

posts and could be reverted unceremoniously

or treated as persons not belonging to the

service at all, particularly where the

Government is endowed uith the power to

relax the Rules to avoid unjust results."

As referred to in the several decisions of

the Supreme Court? the Supreme Court direct-ed that all

persons who are promoted to the several posts contrary

to the rules, as having been regularly appointed to

the said posts and they be assigned their seniority

in the cadre"with effect from the dates from which

they,were continuously officiating in the said post",

Shri Shanti Bhushan, learned counsel for

the petitioners, however, contended that the decision

in that case must be confined to the facts of that

case and the Supreme Court cannot be taken to have

laid down so as a general principle and, therefore,

cannot be applied to this case® Ue must, however,

observe that in NARENDER CHA^HA Vs. UNION OF INDIA (16^

the Supreme Court did not lay down any principle

(16)li.I,R. 1986 3.C.638.
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different from the one laid ' . down in the earlier cases.

In fadtj after referring to the earlier decisions it

considered ttir$qu0stiQns — (i) whether a violent

departure from the rules of recruitment is made by the

Government by allowing those uho are appointed directly

to hold the post continuously over a long period?

(ii)uhether the Government would be justified to place

them in seniority at a place lower than the place

held by persons who were directly recruited after they

had been promoted? and (iii) whether it would not

violate Articles 14 and 16 of the Constitution; if

the Government is allowed to do so? The Ccourt

held that "they must be deemed to have been duly

I

appointed to the post and that all persons who are

promoted to the several posts should be^ assigned

seniority in the cadre with effect from the date from

which they are continuously officiating in the said

promotBGs claim that

posts," The.;/ these two principles

8^)©^ should be implemented and it is .these principlss

that are

/ implemented•in drawing up the impu-ned seniority list.
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It is also pertinent to note that the Government

oontempleted that all temporary posts should be converted

into permanent posts if they have lasted for 3 years or

more. Though they mere not in fact not converted, they

must be treated as permanent posts and all vacancies

which have lasted for more than three years have to be

treated as substantive v^acancies for the purpose of

reckoning seniority of prornotess appointed against those

vacancies. When there is no distinction between temporary

posts and permanent posts so far as substantive vacancies

are concerned, the promotees who. have continuously officiated

in such vacancies should get tha benefit of their continuous

officiation in reckoning their seniority# The inequity of

not following this rule would be abundantly clear from the

seniority list which was prepared on the basis of quota and

rota rule. AFHQ service was constituted on March 1, 1968,^

In the seniority list which was quashed by the Supreme Court,

direct recruits of 1980 are shown from Sl,Nos, 10 to 40 while

those promoted as Assistants between 27-3-1971 and confirmed

on 1—9—1975 are shown from Sl.Nos, 41 onwards.
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Direct recruits appointed in 196R under these rules uere

shown in the year T97,7 seniority list at SI ,Nos ,1 B7,1 92,197,200,

205, 210 and 214 while promotees of the year 1964 are
1

placed below them. Direct recruits of the year 1974 batch

were placed above some of the 1955 and 1966 year promotees^,

/

Giving effect to the principle of continuous

officiation of promot es in det rminino their seniority

would arrest this unjust, inequitable and undesirable

consequsnbe and make a promotee whose co/itinuous officiation

had begun a day prior to the appointment of a direct recruit,

senior to such direct recruito To that, the direct recruits

should not justifiably have any grievance. After all when
) •

the artificial rule of seniority in a particular grade,

appointni'-nt to which is based on quota and rota rule has

broken down, seniority roust naturally be det-rmined by the

,length of service in the particular grade; Otherwise what

else is seniority in service juris prudence? The b^nqfit

of their I'ong period of service in the cadre for reckoning

seniority could be denied only if the appointment itself were

invalido But as h-^ld above, when due to exigency of service,
i

appointments were made by way of promotion ana the rule^ 2"- '̂
appointments made in

themselves specifically vest power to relax the rules/
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above cir cums tances must be deemed to .be regular and vslid- snd the

promotees cannot be denied the benefit of their longer period of

sei-vicG»

In sum, the ben--fit of this long period of service would

accrue to all prcirnoteesj uho have continuously officiated against

long t:-irm vacancies and long term vacanfiies would be those that

'•are not for a feu days or a feu months or otheruise

adventitious", Irrespectivs of whether the posts were temporary

or permanent, so long as the promotion uas against long term

or substantive vacancies and not against short term or fortutous

vacancies, the period of continuous officiatirn would have to

be reckoned for determining seniority® Uhether the vacancies

occurred due to long term deputation or long leave due to

death, retirement^ 3?esignation,• dismissal or removal, or due

to promotion regular, ad hoc^ officiating or othen-dsej and

whether the dsputationists or rromotees hold a lien or not,

the benefit of continuous officiation would accrue to

pro (Tptsss against such vacancies®

The only other contention that remains to be

considered is whether' the vacancies should have been reckoned

from yaar to year and appointme.nt' of direct recruits deemed

to have been made in the year in which the examination was

held and only against posts as are available in that year,

the promotees should be given the benefit of continuous

officiation in the matter of seniority,

Shri Shanti Bhushan fairly conceded that the list

of August 10,1984 uas based on slot system upto 1981 and

that is not valid. He has also no objection to the list

being prepared by putting year after year direct recruius

and pro-otees in the ratio of 1 1 1 and then placing the
promotees from the select list below them in each year.

But in so far as the ratio of 1 1 between direct recruits

and promotees is ignored and all promotees continuing on an
officiating basis as Assistants are treated as seniors,

he says the list is bad,
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It is, contended that even if the qgota and rota rule

has broken down, in this case only, sub-rule (?) to Rule 16 has

to be ignored, sub-rules (5) and (6) have to be implementSd and

the principle of continuous offication as laid down by the Supreme

Court cannot be applied,

Shri Shanti Bhushan points out that these rules

as
haue not been challenged/ultra vires and they are separable

and must be implemented. According to him, as vacancies arise

year after year, persons uiho have been recruited for vacancies

arising in a particular year, join a year or two later because

various, other formalities have to be completed. The 197B year

batch of direct recruits after selection actually joined in

the year 1980, they should be given seniority from the year

the vacancies arose or at least the year they were recruited

in service and not from the date they joined. The promotes

Assistants uiho have been officiating in excess of their quota

albiet continuously between 1978 and 1981 cannot be placed above*

Further under sub-rule (5) of Rule 16 inter se seniority of

permanent officers and temporary officers must be maintained

separately and promotee officers before they could be appointed

regularly have to be placed on probation which they have to

compiete satisfactorily. Though at first flush this argument
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seems to be plausible, this is again an insistence upon the

application of the quota rota rule which as u/as already held

/

by us, had broken down.

We are unab^ to agree with this contention,

• is '
This contention/again ,^n insistence upon the partial imple

mentation of the quota and rota rule which uie have already held,

has broken down. No such distinction of partial break-down

or total break-down of quota and rota rule can be drawn. Either

it has broken down or it has not. Once we have come to the

conclusion that it has broken down, there is no escape from

the application of well settled principle of computing the

period of continuous officiation for determining the seniority,

Sub-^rule (5) of Rule 16 speaks of seniority inter ss between

officers appointed substantively to the grade irrespective of

whether they are permanent officers or temporary officers. All

,that sub-rule (5) lays down is that the inter se seniority

shall be reckoned in the case of permanent officers in order in

which they are appointed and in the case of temporary officers

in the order of their selection for such promotion. The

seniority Rule refers to appointments in permanent and

temporary cadres and are regulated by Schedule III, As already

discussed above, substantive vacancies may occur in permanent

cadrs as well as in temporary cadrs. All substantive vacancies

havs to be filled in, in accordance with the quota and rota rule, When

that rule has broken down and consequently sub-rule (7)
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of Rule 16 cannot be given effect to and sub-rules (s)

cannot be ignored even then the date on which they

thpy are appointed has to be taken into account.

When the quota and rota rule has broken down, as laid

doujn iry the Suprsine Court, the appointment of promatees

in excess of the quota, such appointment would be valid

and the principle of continuous offication would have

tol.be given effect to® No doubt vacancies arise aafih

year and recruitment has to be mada year after year.

Only because that was not dona, the quota and rota

rule had broken doun, not just in an year or two,

but for over a decade and officating promotions

from out of a select list on long term basis had

to be made® There is no reason to ignore the

continuous offication of such pr9motQes in the raattsr

of reeUaning their seniority. No judgment of the

Suprsme Court has besn brought to our notics which so

directs. By applying this principle of continuous

/
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officiation, while the dirsct recruits get

the benefit of the total length of their

service from the date of their continuous

officiating appointment, none of them will

steal a march over the direct recruits who

were already appointed to,the serwice. Not

every promotee but only those who have been

promoted on an officiating basis against long

term vacancies, (not against leave or fortuitous

vacancies) and'who have continued as such without

reversion, would get the benefit of this rule.

Not a single instance of a promotee who does not

answer this description being placed above a

direct recruit appointed earlier, has been pointed

out to us so as to strike down or

modify the impugned seniority list.
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list. If there is any discrepanfiy in fixing the

seniority amongst the direct recruits themselves,

uith uhich ue are not concerned in this writ petition,

it is always open to them to make their representation

and for the Government to rectify the errorss if any,

without, houevar, affecting the seniority of promotees

uho have been declared seniors to the direct recruits

on account of their continuous officiation.

It would be seen from the impugned seniority

list that the principle of continuous officiation had

been applied. At Sl,Nos.1 — 19 are promotees who were

officiating continuously from 1978, They were all

appointed on selection by the D.P.C. The promotees

placed at Sl.r^os, 20 — 92 were those uho started

their officiation in the post of Assistants in~ the

year 1978, At Sl.Nos. 93—=2.31 are promotees uho

started officiation as Assistants in 1979. The first

direct.recruit^ of 1978 batch joined as Assistant

for the first time on 25—2-»190O. Before he joined

in 1980, the promotees placed at SI.Nos.292-300

had commenced thair continuous officiation. They were,
i

therefore, rightly placed above the diirect
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/

recruits uho joined on February 26,1980^anci the direct

recruits uho joined on February 26,1980 uere placed

from Sl.Nos. 301 onwards in the impugned list. None

of the promotees uho started officiation,.eV9n though^^

against long term vacancies from a date subsequent

to February 26,1980 have been placed above any direct

recruit appointed to the service on that date. In

our vieu, this list is in consonance uith the principles

laid down by the Supreme Court for reckoning inter se

seniority between direct recruits and promotees where

the quota and rota rule has broken down. The direct

recruits cannot complain of any hardship or injustice,

(Merely because they uere selected on the basis of a compe-
I

titive examination in the yearjISVS, they cannot^

without actually joining service claim to be.

seniors to those already in^ the grade of Assistants.

Such a claim apart from being violative of the

Fundamental Right guaranteed to all Assistants

including promotees, under Articles 14 and 16, is

neither just nor equitable.
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In view of the above discussion, all the

contentions raised by the petitioners in O.A,f\Io.41/8S

are rejected, O.A»No»4l/8S thsrefore, fails and is

accordingly dismissed,

In OA No,79/86 all that the pramotees' claim

is that the respondents who prepared the seniority

list in respect of the direct recruits and promotees

havs confined it to only 421 Assistants. Uhen the

Supreme Court, had^ by its judgment dated April 25^1985.^,

directed the Centi^al Government to prepare a fresh

seniority list of Assistants according to the relevant

rules and valid principles and to revise the panel of

promotion in the light of the revised seniority list?

the seniority list cannot be confined to only some

mefnber-s of that grade^ The seniority list so draun up

must include all members of that Grade oceupying

substantive vacancies.irrespective of whether the

vacancies uere in temporary or permanent posts and

the seniority must be reckoned giving the benefit of

continuous officiation.
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It is pertinent to note that the Supreme

Court did not consider the case of any individual

promotee or direct recruit. In fact the dispute

before the Supreme Court uas betueen the entire

category of promotes Assistants and directly re

cruited Assistants. The directly recruited Assistants
9

uers represented by its/Association. In these

petitions too — both the direct recruits and

promotees hav/e raised issues common to all direct

recruit^ and promotees ha'i^e raised issugs common to

all direct recruits and promotes Assistants, Both

the groups have contested the matter in a re--

presentative capacity. The principles that have been

folloued by the respondents in preparing the seniority

list and the issues raised challenging this said

seniority list are common to all direct recruits

'and promotee Assistants. They are not peculiar

to the petitioners. There is no intelligible

differentia to restrict the list to a meagre 421, when

according to the Respondents as many as .2249 are
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uorking as Assistants,

The •reapondsnts arej therefore, directed

to dray up a complete seniority list in ths light

of this judgment including therein all the temporary^

permanent and officiating Assistants uorking in

SLibstantiue vacancies giving them the benefit of

continuous officiation and also to frame a fresh

panel of promotion based on that seniority list

within thres months of the receipt of this order.

The parties uill be entitled to all consequential

benefits, 0A,Mo»79/86 is accordingly alloued,

nirectinns as indicated above shall Issue. In

the circumstances, there uill be no order as to

SSS

(K.RADHAU.A ^EDDY)
Chairman

August 3.^ , 1986,

(B.C. T'lATHUR)
l/ics'-Chairsnan.

August 1986,


