IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

/

O.A. No. 721/86.

198
T.A. No.

DATE OF DECISION _ 24.7.1987.

Shri Prem Shil Sharma & Ors, Petitioner ‘pplicants.

. Applicants
i o Mrs. Pankaj Verma Advoca,te for the Petitionex(s)-
Versus
Union of India & Ors, Respondents
Mrs. Raj Kumari Chopra - Advocate for the Respondent(s)

. CORAM :

Y

The Hon’ble Mr

> . Justice J.D, Jain, Vice-Chairman,
AV

The Hon’ble Mr. Birbal Nath, Administrative Member,

1. Whether Reporters of local papers may be a]lowcd to see the Judgement ? # {9
2. To be referred to the Reporter or not ? A

3. Whether their, Lordships wish to see the fair copy of the Judgement ? N v

4, Uhether be circulated to all the Benches?

(8 Tﬁﬁzj)

Member (A)
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IN THE CENTRAL ADMINISTRAT VE TR IBUNAL

<
PRIMCIPSL BENCH :
NEW DELHI.

eee

: ’ DATE OF DECISION:S 24.7.19G67.

REGHN, NO. 0,%1. 0.4, 721/1986.

Shri Prem 5hil Sharma & Ors, ass Applicants,
Vs,
The Secretary, Min, of on e Respondents,

Defence, New Delhi & anr.

CorRAM: Hon'ble Mr, Justice J.0. Jain, Vice=Chairman,

Hon'ble fir, Birbal Nath, Administrative Mewber.

For the applicants? flrs. Pankzj Verma, counsel,

For the‘'rTespendsnts: Mrs. faj Kumari Choprs, counsel.

JUDGRENT
{delivered by Hon'ble Mr, Birbal Nath, M),

Sarvshri Prem Shil Sh=rma, ¥ .C. Agoarwal, Surjit Simgh

Gadhoke, MNirmal Kumar Sood and Prem Narayan Gupta, working as
Assist~nt Engineers Class II in the Department of Military
‘Engineering Service under the Ministry of Oefence, Government

of India, have per their application dated 10th -September, 1986,
under Section 19 of the Aidministrative Tribunals Act, 1985, filed

the Tribunal, prayed for guashing sub-rule (b)(i) and (ii)
of the Military Enginesr Services {Executive Engineer)

Recruitment Rules, 1986,
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2. \ The essentizl facts leading to the instant application
can be briefly noted as follous,

The applicants are diploma holders in civil/mechznical/
electrical enaineering, On selection, they were appointed as
Super intendent E£/M B/R/SA Grade II in the Dgpartment of Military
Engineering Service and were‘proﬁoted as Grade I, Charge Holder and

Assistant Enginesr in the ysars as mentioned below:

Pay Year of Year of promotion as
Scales 30ining Supdt Supdt AE
as Bupdt.
as per cde 1T GCde I Cde 1
Third - Charge
Pay Holder
oot (GPc) (Gp'c) (Gp 'c') - (Gp '87)
(425-700) (550-750)  {700-900) (650-1200)
Name
1, Sh.B.S. 1953 1961 1963 1977
Sharma
2. Sh. K.C. 1952 1958 1964 1977
\ggarwal
3. Sh 85 1952 1960 1971 1977
Gandhok
4, Sh MK 1957 1962 1973 1977
Sood
5. Sh PN 1953 1958 1968 1977
Gupta (SA~II) (S4-1)

It may be noted thatAthe posts of Superintendent Grade II, Superintendsnt
Grade I and Charge Holder were Group 'C’ non-g:zetted posts. The
applicants were promoted to the gazetted posts as Assistant Engineer

in the yeat 1977. Their services were govarned by the Military
Engineering Services (M.E.5.) Class I (Rscruitment, Promotion and

Seniority Rules, 1949 and uece eligible for promotion to Aesistant
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Executive Engineer. The post of Assistant Engineer Class II /////'
was introduced in the scale of 8. 650-1200 on 1,2,1977 vide

Government of -India, Ministry of Defence, letter No. 78681/CH/EIR/D

(APPT,) deted 1.2.1977 (Annexure II). The said order stated that the

existing p$st of Superintendent GradeI Charge Holder in the '~
pay-scale of Rs, 700-900 will be g&nverted to Assistant Engineer

Class II gazetted in the pay-scale of fs. 650-1200, "It was further
stated that the Assistant Engineer Class IT will be sligible for
promo@ioﬁ to the grade‘onEXedutive Engineer Claés.I. - It is the

case of the applicanﬁs that even after lapse of nine long years,

nc Recruitvent Rules were issuedand COHSeqUEﬂtly; no Depégtmentsl
Promotion Committee coulq be held for prﬁmotion of Assistant Engineers

to the post of Exgeutive Engineers, fhe promot ion Rules for the

-post of Executive Engineers were issued on 13th June, 1986 wherein

in column 12 (b) (i) and (ii), the following qualifications are
prescribeds:

(h) 33-1/3% of the vacancies shall be filled by
Agsistant Engineers having the following
qualification:

(i) 8 years regular service in the grade in the
case of Engineering degree holders.
(ii). 11 years requlsr service in the grade in the
case of Diploma Holders."

It is the contention of the applicants that prescription of

service of 11 years for Assistant Engineers'uith Diplomas .as against
8 vyears for Degree Holders for promotion to -

" the post of Executive Engineers is discriminatory and un-constituticnal, -

3e Through their counter, the respondents have maintaineq
that the application was liable to be dismissed as the applicants
had~~failed to implead the Unién of India as a party and that they
had not[exhausted départmental remedies. .It was averred that the

allegation of stagnation since 1977 was without basis ag the

applicants weTe premoted from non—gazetted group 'C' posts of Chargs
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Holders to Group 'B' post of Assistant Engineers with effect fro
lst February, 1977. The-respondents fucther maintained that the
word fconversion' has been mis-construed in the order of 1st
February, 1977 when the post of Assistant Engimeer Group 'BY was
introduced to aFfofduchances of promotioa to the then existing
Group"t' persons, - With regard to the applicability of the M.E.S.
Class (Recruitment; Promotion and Seniority) Rules, 1949, it was
averred that they could not be applicable to group 'C' personnzl, '
With regard tgo late pﬁﬁlication Ef the Recruitment Rules, it was
averreﬁ that the Rules provided minimqm of 8 years of qualifying .
service in Group 'C' feor promotion to the Senior\Time'Scals ppsﬂ of

Executive Engineer,

4y Ue have gone throﬁgh thé dacuments placea before us
and given carqful thought to the arguments advanced at the bar,
So far as tﬁe preliminary abjectiqns are concerned, it is notable
that thé applicants had not impleaded the Union of India but had

réferred'to the Union of India in the body of the appiication.

Though not impleading the Union of India is a serious omission, yet

their referring to the Union of India in the course of the application

thus mitigates this omission, - Sc far as the objection pertaining to
not seeking départmen%al remedy is concerned, the applicants could
not obviously question the validity of the Recruiiment Rules which

they have challenged before this Tribunal.before the respondents.

On merits, it is found that the applicant's challenge to the
validity of suﬁ-rule (b) (i) and (ii) of the Recruitment Rulés, 1980 is ont
ground of - discrimination, These Rules have been Framed in the manner
laid down by the Government of India per their consolidated
instructions regarding framing of Recruitment Rules for posts/services
ar amsndments theréto in terms of Department of Parsonnel & AR,

01, No, 14017/24/76~Estt.(RR) dated 22,5.1979, Tt has to be noted
that these Rules framed under Article 309 of the Comstitution were
duly published vide S.R.0. 6(E). dated 13th June, 4986. The

learned counscl for the applicants contended that the Rules were

_ discriminatory as they prescribed different spéq@of service for

degree holders and diploma holders i.e. 8 years and 11 years
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respectively under sub-tules (i) and (ii) of clause b of the Recruitment

Rulss (under column 12) and this amount-d to discrimipation and

violation of the Fundémental rights oft the applicants_ guaranteed

under the Constitution, In this connection, the learned counsel

for the applicant relisd on the Supreme 6ourt jucgment in the

matter of Punjab State Electiricity Board, Patiala and Abg. Us,

Ravinder Kumar_ Sharma & Grs.% wherein it was held as under:-

®, ..~ Diploma holders and non-diploma holders Linemen
forming common cadrs of Linamen and having a common senioTity
list - qualification for promoticn to the post of Line
Superintendent as per Rules is either Diploma holder Linemen
or non-diploma holder Linemen having passed 1% year's course
in the trads of electrician -~ Orders promoting Diploma holder
Linemen to the post of Line Superintendent on the basis of
quota of Diploma holder Linemen based on such griucational
gualification, ignoring seniorityee..."

This judgment has to be distinguished on the cround that it concerns
promotion on the basis of guota for Diploma Holders and the facts involved
in the instant case are substantially different. The learned counsel

for the applicants further ;rgued that the Rules are arbitrary and
vinlative of the fundamental rights of the applicants. It is to be noted
that the applicants were not precmoted from greup 'CP to group '8 through
any process of selection., Their posts were converted., No D.P.C. Qas

held - when. they were promoted as Assistant Engineers in 1977. The
right of gquality is not eguality amonést uneguals and-the prescription
of educatiopal qualification is an intelligible differentia and the

such |
classification based on/bducational qualification cannot be called as
discrimipatory., This guestion of different qualific-ztions for
promotion has been consicdered in detail by the Hon'ble Supreme Court
Vs, Shri Triloki Nath Khosa & Ors,

in the case of State of ngmu & Kashmiz / Their Lordships of the
‘Supgeme‘Court, per paragraph 33 of the said judgment, have held that it
was impossible to accept the submission that the clossification of

Assistant Engineers into degree-hiolders and diplema-holders rests on any

‘unreal or unreasonable basis. The relevant portion of paragraph 33

L e TS e

1o AJTW.R. 1986(2) S.C. 535.
2.(1974) 1 SCC 19
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of the said judgment further reads as under s-

\ £
n .. The classification, accordipg to the appellants,

was made with a view to achieving administrative efficiency
in the Enmgineering services. If this be the object, the
classification is clearly co-related to it, for higher
educational gualific:tions are at least presunptive evidence
of a higher mental eguipment, .This is not to sungest

- that administrative efficiency can be achieved only through the
medium of those possessing comparatively higher educational
qualificztions but that is beside the point. What is relevant
is that the object to the achieved here-is not a mere pretence
for an indiscriminate imposition of inegualitics and the
classification cannot be characterized as arbitrary or absurd.
That is the farthest that judicial scrutiny can extend.”

Paragraph 34 of the same judgment throws more light. The relevant

extract of this paragraph rezds as followsis

n34 . On the facts of the case, cleassification on the
hasis of educational qualifications made with a view to
achieving administrative efficiency cannot be said to rest
,on any fortuitous circumstance and one has always to bear in
mind the facts and circumstances of the case in order to
judge the validity of a classific tiONseceae’

/

in view of the above referred'dicgum of the Supfeme Court, the
challenge te the vires of the Prcmotion Rulss on the ground of

" discrimination cannot.be upheld., As .such, this challenge fails and
the Promotion Rules are held to be non-discriminatery and based on
reasoéable classification with.a view to secure better service for the

community.

If was also contended by the applicants' counsel that there

/

/

are no two different criteria for promotion of Assistant Engineers
with degree in Engineering and diploma holders so far as promation
of Agsistant Engineers to the post of Executive Engineers in C.P.U.D.
is concerned. This argument has been rebutted by the respondents

of their count=r. ‘
vide paragraph 11 (iu)/ In this regard, the learned counsel for the
respondents also relied on letter fo. 23/7/85-ECT dated 15.7.1987,

issued By the Directorate-General of Works, Central Public Works

Departinent, addressed to the Engineer-in-thief, Coord. & Personnel
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Directorate/CSCC Army Hgrs., New Delhi, wherein it has been [’Y

P

officially intimated that the eligibility criterion for promotion’
of Assistant Engineers who are degreeholdsrs is § years! service
in the grade and for diploma holder Assistant £ngineers, it is
ten years'! service with outstanding record of ssrvice to the post of

Executive Encineers,

~

Se. The next contention of the applicants is that their
service as Charge Holders should be counted to compute their

qualifying service for purposes of rule (b) (ii) for their

.promotion to the post of Executive Engineer. It was argued by the

learned counsel for the respondents that the service rendered as
Charge Holder was in the non-gazetted post and it could not be
counted towards the ssrvice in‘the post of Assistant Engineer, which
was a gazetted post. The respondents! centention was that the
service rendered in group 'CY post cannot be counted towards the
service rendered in group '8! post, e find force in this argument
and cannot accebﬁ the contention that the applicants be permittad Lo
derive benefit of service rendered in group 'C' pust for camputing
their service in group '3! (gaZetted)D' The learned counsel

for the respondents relied upon the judgment rendeﬁed by a Division
Bench of the Dzlhi High Court in the matter of E;E;,Eﬁézia‘VS- Union
oFFIndia & ors, {C.W.P, No, 2059 of 1984}, The relgvant portion

of this judgment reads as unders-—

"The petitioners claim that their services as
Superintendent Grade-I/Charge Holder should be counted
while considering premotion to the Post of Executive
fngineer which is a Class I Post. The petiticners, at
present are occupying the post of Assistant Engineer which

is a Class II Post, in the scale of fs, 657-1200, Earlier the
posts which the petitioners sere occupying as Superintendent

Grade-I/Charge Holder were in the grade Ps. 700-300,

3 { ¢ tat
In the guidelines which are filad as Annexure 'A
with the counter—affidavit, the gualifying service for
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promoticn from Assistan®t Enginser to Executive Engineef//////

is eight years in the grade of f:, 650-~1200.

The petitioners' contention is that their servicess
as Superintendent Graode I/Charge Hylder, which is a class
III post, should also be counted while considering their
qualifyinc services for promotion to Class I Post.

To say the least; thepms is no merit at all in the
contention of the learned counsel for the petitioners.,
The guidelines clesarly provide eight years qualifying
service in the grade of Rs. 6Z0-~1200 and not in the grade
of fise 700-900,

There is thus no merit in the writ petition.”
We finmd that this judgment of the Delhi High Court fully covers the
instant case.

6. In view of the discussion of Poregoing facts and

law, we cannot afford any legal relief to the appli"ants, though

this is a hard c=zse inasmuch as due té delay in formulation of
Rules, treir case could not be taken up earlier for promotion

and the Rules came into force only wren they were nearing retirement,
The Tribuncal cannot go beyond the law in respect o% the reliefs
soucht, If the extenuating circumstances are to be taken
cognizance of, this can only be ddne by the respondents.

7. The Application is dismissed with no order as to costs.

3

o AT () 320w
(8 IRBAL NATH)’ /Zgi‘JAIN“
Member (A4) ‘ Jﬁ} )

ce~Chairman



