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le Whether Reporters of local papers may be ,
allowed to see the Judgment ? \1ﬁ

2. To be referred to the Reporter or not 7 jé

JUDGMENT

( Delivered by Hon'ble Mr, J.P.
Sharma, Member (J) )

The applicant, Export Promotion Officer,

Ministry of Commerce 1s aggrieved by the order dated

I4

3=2-1986 and 29-10-1985 passed by respondent no.l.

24 The impugned ordgr dated 29-10-1985 deals
with the fixation of pay of the spplicant for the period
from 8=12~1980 to 7-12+1984 when he was allowed to dréw
the pay scale of Senior Investigator plus 20% thereof -
ag Deputation (puty) Allowance in accordancenwith the

Wy

instructions contained in the Ministry of Finance O.M.
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No.F-10(24)/E.III/66 dated 4~5-1361, as amended from
time to time, The order dated 3=2-1986 is rejecting
ﬁhe request of the applicant Ffor stepping up of pay in
the post of Export Promotion Officer wvis-a-vis to his

junior, namely, Miss Vimla Puri,

3. The applicant has claimed the relief to step

up his pay at the next stage above the pay being drawn

by applicant's junior, respondent noc.3, on 8«12-1984, i,e.,
the date when the applicant returned from deputation

to his parent department° »$urt§gr, - | direcﬁion to
the respondents that the applicant be allewed_to draw
admissible deputation pay on the pay last drawn by the

before '
applicant ./ proceeding ¢n deputation on 8-12-1980,

4, Tﬁe facts!of'the cage are that the applicant
was recrulted as Investigator on 1=5-1958 in the.scale
of m.42§-700, He was promoted as s§niof Investigator
in the scale- of P5,550~900 w.e.f. September, 1965, He
was further promoted as Export Promotion Officer in the
scale of %.650-1200.w.e,f. 15-3»1975 on ad hoc basis and
was subsequently regulariséd Weeo. £, 1=7=1985, The
applicant was selected and appointed on deputation as
Research Officer in the scale of Rs,650~1200 for a peri&d
of three years while he was working as Export Promotion
Cfficer (EPO) and he continued to work till he was
reverted to the parent department w.e.f. 8=12=-1984, While

the applicant was on deputation, many of his juniors had
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been promoted as EPO and some of them, particularly

respondent no.3, Miss Vimla Puri was drawing more pay

than the applicanﬁ. The grievance of the applicant is
that when he returned from deputation to parent department,
thg applicant's pay for the period of deputation from
§~12-1980 to 7-12-1984 was fixed in the scale of Senior
Investigator and not at the last pay drawn by him at

the time of proceeding on deputation as EPO, Further,

the pay of the applicant was not stepped up when he

joined the parent department vis-a-vis his junior. The
applicant made representations but to no avail and the

impugned orders were passed.

S5, : Thé respondents contested the application and
filed} the replyAand it is stated that the order dated-
29«10-1985 relates to the pay fixation-of'the applicant
as Research Officer on deputation. The applicant has
accepted the deputation and cannot now assail the same.
The applicant was appointed as EPO on ad hoc basis We@e £,
i5-3-1975. He continued to work on that post till he
wag appointed as ﬁeseacch Officer on deputatioﬁ. The
applicant ugsbppointed in the same departﬁent in which he
was working as EPO on ad hoc basis and again on reversion
from the deputation post, he was appointed as EPO in the

same department, As regards the pay of respondent no.3,
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she goﬁ the benefit of increments in the post of EPO
held by hér on ad hoc basis but the applicant did not
get such benefit of increments in the post of EPO held
by him on ad hoc basis prior to his deputation to the
post of Regearch Officer. On deputétion; the applicant
was éllowea to draw his grade pay in the substantive
post of Senior Investigator plus 20% thereof as
Deputation (Duty) A;lowance in accordance with the rules
and as per optioﬁ exercised by him in writing far
drawal of such pay. His pay which he wés drawing on
the post of EPO before going on deputation has not been

_inte
takep AL account for the fixation of pay on the
deputation post of Research Offiéer because in terms of
para 6 of the Ministry of Finance O.M. No.F.Iéll)/E-III(B)/
75 dated 7=11=75, according to which pay for the
purposes of dragwal of'depuiation allowance sﬁall mean
the pay drawn in the scale of pay of the subétantive
appointment held in the scale of pay or the officiating
aﬁpointment held in the parent cadre provided that

/ so

officiating appointmen; Haxéheld was not in a tenure post
and it is certified by the appointing éuthority that
for the deputation, the employee would have continued

to hold the officiating appointment indefinitely.

Since the applicant, prior to his appointment on the
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deputation post of Research foicer, wax held an
officiating appointmént in the'pést of EPO on ad hoc
basis, such certificate coula ﬁdt be given in his £favour.
It is denied that the certificate to the effect that the
applicant would have continued to officiate as EPb but
for his deputation as Research Officer was ever given
by the.respondents, The applicant while officiating as
Reéearch Officer onfé;putatibn post for a pericd of four
years, did not earﬁ any such increments and so the
anomaly in the pay of senior and junior due to this.
reason and not by virtué}of application of F\Re As o
such, it is préyed that ﬁhe application is misconceived

and liable to be dismissed.

Be I haa#d the learnea counsel for the applicant
and none appeared for the respondents, It is not
disputed that at the material time when the applicani Qas
selected for the deputation post as Research Officer Q.e.f.
8=12-1980, thée applicant ha@ already rendered nearly

six years service as'EPO on ad hoc basis. The notifi=-
cation appointing thé applicant as Research Officer
designated him as officiating EPO and not as Senior
Investigator. The scale of pay of EPO and Research
Officer (RO) is 1dentica1. Before going on deputation as
Research Officer, the apélicant was ne&er reverted to
his substantive post of Senior Investigator. The scale
of pay of the post of Senior Investigator is E5.550=500

N
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and that of EPO is %;650-1200;-vThus; wﬁen the applicant
was selected for deputation and he was already officiating
as EPOQ, hé has_to dréw.the pay on deputation post
protecting his last pay as EPO. Though applicant has
exercised the option to draw the Deputation (Duty)
Allowance, it is not disputed that both these posts are
under tﬁe control of Ministry of Commerce. . The post of
RO on deputation basisAis in ﬁhe nature of incentive
and is also filled on merits criterion. The notificaticn
invitéd~e1égib;e persons'holding the post of EPO on |

ad hoc basis also. Tﬁus, it does not appear reasonable
that a person ﬁill join the deputation post ip identical
scale on lesser pay. Since the applicant was not
reverted to his substantivé post of Senior Investigator
before his appeintment in ex-cadre éost of RO, 8o his
pay fixation on the basié of substantive post of 8enior
Investigator would be against the principles of natural
justigee Pﬁrticula;ly, in view of the fact that in his
appointment order for RO, he was designated as PO,
Farther, a certificate has also been issued in favour

of the applicant that the applicant would ha;e cantinﬁed
to officiate as EPO en ad hoc bésisﬁ indefinitely but
for his deputation and this is dated 8-9-1983; The

applicant has also represented for reversion to the
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parent cadre in case it was not possible to protect
his pay drawn as EPO for the purpose of deputation
allowance, It is also evident from the record.that
the applicant put in more service than his junior,

Miss Vimla Puri, respondent no.3. The letter dated
23=5-1980 filed as annexure A for £illing up the

post of EO clearly go to show that officers under the
Central Govérnmeht holding analogous post or with

at least 5 years service in post_in the scale of
%.550—900 or equivalent and having éxperience in )
Economics/Statistical investigation work, were eligible
to be considered for ﬁhe posting as RO, The pay of
such officer was to be regulated in accordance‘with
Ministry of Finance OuM. No.10/24=E.III(B)}/60 dated
4-5-1961, as amended from time to time, The learned
counsel for the applicant hag filed aﬁ extract f£rom
Swamy'’s Comp;lation Of F,R.S.Re ?art-I, General Rules
éeVenth Edition, Appendix V reéarding definition of thg‘
term ‘Pay’ and in para 6, the.pay for the post shail
mean the pay drawn in the’scale of pay of the
substantive appointment held 6r the pay in the scale of
pay of the officiating appointment in an employese's

parent cadre provided that the officiating appointment

so held was not in tenure post and'it is certified
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by the appointing aﬁthority that for the deputation,
the employee would have continued to hold the
substantive éppaintment indefinitely. The learned
coﬁﬁsel for the aﬁplicant has alsc filed the extract
of the séniority list as on iw7-75 of Senior

S here [been
Investigators/ " he has/shown senior to Km. Vimla
Pﬁriw The.learned counsel forutﬁe applicant has alsc
referred ﬁo the comparative chart of the pay drawn
bﬁ the appliéént since‘September, 1980 vig-a=viz
Miss Vimla Puri. From 1980 to 1984, the pay of the
éppliéant was R, 1080, i.2., RSe900 plus léO as deputation
allowance, Both of them were getting the same pay
as Senior Investigator in Septembef; 1980 buﬁ Miss
Vimla Puri continued to earn the increments on the
post of EPO from 1981 to 1984, 1In 198586, the
applicant was drawing'lessér pay‘of &.izé ée: mcnth
| than that ofkmiss.vimla Puri. The case of thé |

i

applicant is that when he went .on deputation, his

last pay as EPO was 850 960/=¢ The/learned'counsel
for the applicdant has also referred to another chart
of pay dréwn in the post of Senior Investigator and
EPQ vis=a~§is Miss Vimla Puri. Having gone through

the comparative chart, it is ewvident that’the applicant

has been put to financial loss. In the representation,
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dated 7=2-86, howe?er, the appliéant himself has
admitted that he exerciséd the option to draw the
deputation allowance in the lower post much to his’
financial disadvantage., In view of this fact, the
applicant cannot have any grudge'regarding the
depﬁfation allowance and protection of pay while he

was working as RO on deputation.

7o Howeveyr, aﬁte; he reverted Eack to his
parent department, hé has been regularised w.e.f.
1-7=1985 and sinéelhe had gone on debu;ation after]
selection with the consent of the pafent department,
then he cannot draw lesser pay/vis-a-viz his junior,
respondent no,.3. wThe cbjection faken‘by the
reépondents in their.counter is thaé since the
applicant wag on deputatiop, the junipffto_the.
applicant, respbndent no.3, continued tolearn the
increments and that is why the pay of his‘junior,
respondent no,3 is more than the applicant. Had the
applicant rémaingé in the parent department, he
would have continuedito offic;ate as EPO on ad hoc.’ ..
basis and s0 would have earned increments which he
was denied while he was on deputation post as RO,
There is also on record a certificate issued by the

parent department that if the applicant had not gone
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on deputation,rbe would have continued to officiate
as EPO upto date_he joihed gack. There is an
established principle that th? pay of the senior has to
be stepped up to the level éf junior from the date of
regularisation if the anomaly in the pay hés arisen
n6£ because of any fault of sﬁch senior. Though there
is a policy decision taken by the Department of ‘ |
Personnel and Training, but, at the same time, the
applicant’s pay has to be stepped up as no junior

can be allowed to draw more pay than his senior. The
applicant has\also,cited certain instances by filing
annexu;e Fo Rejoinder where the pay ;f Shri M, Samuel,
- Sr, Economic Investigator, Shri R.M, éhatterjee, Sr,.

Investigator and Miss Kamlesh, Jr., Investigator have

been given the benefit (annexure A=4),

8. Taking all these facts‘into account and on

the basis of above discussion, the appl;cation is partly
ailowed and the respondents are directed ﬁc stép up
applicant's pay at the next stage abwve the pay being
drawn'by the applicant’g junior, respondent no.3 with
effect from tbe date of regular promotion to the post

of Export Promotion Officer, that is, 1=7~85., The other
rare gf the relief claimed by the.applicaﬁt regarding
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admisgsibility of deputation pay on the pay last drawn
while proceeding to deputation on 8«=12-1980 is not
allowed,
9.' The application is ﬁisposed of as above,

~ with the aforesaid directions, '‘Thefespondents :to. -

- comply with the above directions within a period of

three months from the date of receipt of the order.

| There is, however, no order as to‘costs.
&KS\N\’\(&,{,(_{— \
(JoPs SHARMA) ok 4 v
PKK. JUDICIAL MEMBER \\L\"
17081992, J



