e
. o o AT
IN THE - CENTRAL ADMINISTRATIVE TRIBUNAL
| MEW I)Iii,fii

G.A. No. 702/86 . i%B
TA Nﬂ, . . ) ?

' DATE OF DECISION _ 30.5.1989

s Pl Gupta . __ Petitioner
8 . Shri G.N. .Oberoi . ... ___Advocate for the Petitioner{s)
- Yersus |
___ Union._of India g Otheps . ~__;___m Respondent
Nope - . ' ‘Advocate for-the Respcmcm(s)_
CORAM : - N
The uu "ble Mr. Justice..Amitav Banerji, Chairman

The Hon’ble Mr V.S. Bhir, Member (A).

‘1. ‘Whéther Reporters of 1§ca1 papers may be allowed to see the Ju&gemenzi’? /
2. To be referred to the Reporter or not? %}7 ’ | |

3. Whether their Lordships wish to seé the fair copy of ihc Judgcment‘? o
4. Whether it needs to be circulated to other Benches of the Tnbunal? A

MGIPRRND- ~12 CAT/S6-—3:12-36-15000 _ k
| ' . ) ' > 30 ‘o .
o : : (Amitdv Banerji) -
Chairman



>

IN THE CENTRAL ADMINISTRAT IVE TRIBUNAL : .
PRINC IPAL BENCH, NEW DELHI, - L

-,
~

Regn. Noe 0A=702/86. _ . Decided on 30.5.1989
Sopo GUPta o ' _ ’ ..;...Rpplicant,
, Vs, ‘
" Union of India & Others / - essvesRespondents,
For the Applicant . . ee  Shri G,N. Dberoi, Advgcate,
For the Respondents " eee None for the Respondents,

-CORAM:  HON'BLE MR, STICE AMITAV BAMNERJI, CHAIRMAN,
‘ HON'BLE MR, V.S, BHR, ADMINISTRATIVE MEMBER.

(UOGEMENT OF THE BENCH SHESESENE 5Y HON'BLE
- Mo Vo5, BHIR, ADMINISTRAT IVE MEMBER,)

JUDGEMENT 2

The above application has beén filed in this >Tribunal' -
under Section 19 of the Administrative Tribunals Act, 1985,
2, . The.appligéﬁt is serving as ﬂQD.C. in the Qﬁfice of
Garrison Engineer, Red Fort, Delhi. Under the imﬁugned orers
dated 13.3.86 (Anqexure-A), he is under ordars of transfer to

the office of Garrison Engineer'l('Ar)/Suratgarh'.' The lsarned

_counsel for the applicant contended that the above transfsr order

. . /. , : .
is not in conformity with the transfer policy of the department)

. vide Annexure-f, The applicant had served in a snow bound areas

in Leh/Kargil from 26,3.74 to 1s8.77, AS the tenure for these

stations is only 2 years, the applicant héd;overstayed at thess

~ places for about. one year and four months and accerding %o

para 9(c) of the transfer policy letter dated 25,10,84 vide

_Annexure-F, the employaesjmho in previous tenure have ovepStaygﬁ

for the perisd gver 12 months and upta 18 montbs are given deferment

of one year when their turn comes for the next posting to a

tenure station. Para 9 of the above Transfer Policy letter
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reads as under:-—

’

" guerstaying in Tenure stations

.; S, In case of dslay in #epatriafions of an‘employée frnm'
a ﬁanure stat;oﬁ'dﬁe to administfative difficulﬁies
:of-the Department, he will be given the'folloming benéfit
in seﬁiority for his re-posting to tenure statiﬁn.in his
- nekt turn for such bosping:-

D)

(a). Upto six months Stay in excess of the tenurs

No bensfit #o beé given. \

(b) Duer stay of over six months and upto 12 months

. The affected individuals will be given a deferment
of six months when theif turn comes for next posting

to tenure stations. i g .

(c) over_stay of over 12 months and _upto 18 months -
The affecﬁgg individuals will be given g deferment
of one year when their turn comes fer next pesting

to tenure stations,

(d) ogver stay of over 18 months’énd_gptb‘two years
. The affected individuals will be given-a deferment
of 16 months when their tﬁrn comes for next posting

to tenure stations.,

(o) Quer stay Qver tm6 years
| The affected inaividualSAuill Se\given_a deferment
. of tuwo ‘yearé when their turn oome\s for next pasting
to tenure stations. o
The above henefit will not be zdmissible to an
ird ividual who délays his ﬁova-on repatriatiﬁn'ﬁor his own
Teasons, Thé oversta?él will be uérked:out on the basis
of physical attendance in the offiéa, In thiS connecéion,
_refer to'pafa 3(d) of_this appéndix.f
The aﬁblieant!sFequest to the Chief Enginéer,_ueStern'
Command requesting deferment of thevfransfer by one year on'the'basis
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- .of the gbove'tfansfer policy letter was, Howeven réjectedfby the

respondents on 21,5,1986 vide Annsxure=C, The applicant?®s counssl

averred that the respondents. had given this henafit to other

_employees, like S/Shfi VK. Gupta and B.K. Dhingra, thus showing

discrimination sgainst the applicant.

3. . The learned cgunsal for the applicaht further

arqued that the applicant had during his tenurs at Kargil had

contracted diseases like Hypertension and: Rheumatoil -Arthritis

and his .impending transfer to Suratgarch, which is hottest place

in the country, will adversely affect his health. It was alsa

contended that Suratgarh is a field area station, where the army

persannel get full service concessions like free rations, free

clothing etc; but civil employees like -the applicant do not get

these concess jons, The applicant®s cdunsél, therefors, urged

- that the fesppndents should revise their policy of transferring
" civilinas to such stations and only armed personnel should be

posted to these piabES. ‘The appliCant’S counsel, thereforse,

prayad that-his transfer to Suratgarh may be quaShed.
4e While none has appeared fram the Respondents' side

today, it is seen from the mrlttan statement’ flled on behalf of

respondents that the applicant had sarvsd in the snaow bound area

for a period of 2 yearo and '8 manths (and rot 3 yeare and 4 montho
as Clalmsd by the appllCant) Thg applicant is, therefore, :ntltlad

to the benefit of deferment of 6 months whaen his hextvturn comas ‘

- for posting to a tenure station under para 9(b) of the trarefer

-policy letter dated 25,10,84, referred to aboué. It has also been

contendad that serviee in MES Department involves a- liablllty

to serve anywhere in the country on All Indla basis and the applicant

- at the time of his entry . intg thse Department had signed a bond

4

to serve anywhere in the country;\ It was, therefore, averred that

" his posting to Syratgarh was not diécriminétbry. It was alsa

denied that any concession was given to ather employses like

o,
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‘Shri VK. Gupta as alleged_by-the applicént in the matter of'

\transfer to a tenure Station;‘ It was alsp stated that MES comprises
“ of individﬁals both civilians and army personnel, the ratip

bat@een them being ﬁ?%; 33% (for‘sqbrodinate establishmént).
Acqgrdingly,isuery individual mhﬁ’becomea senior most aCCUrdihg

to iengtﬁ of_stSQ at‘a‘station has to mové to ‘a tenure station/fisld
aTea as per the seniority rosigr7maihtainéd at Chief Epgineer's levél.
It waé, therefore, argued that the propose; transfer of the

apblicant to Syratgarh was perfectly in order,

5e 4 5 We have heardvthe learned ;ounsel Fér the aﬁplicant
' Aaﬁd BXaminag\the papers uegy carefully, It is sesn that the applicant
had served in snow-bound area in the office pf)A.G.E. Kargil, 865
Epgineer uork5.SaGtion from 4,12,74 toi1.8.77 i.e. for a period

of 2 yesrs and 8 months, as against the normal tenpr@ of 2 ysars

in a snow bound area station, He had thus overstayed in the tequre‘
station by abdut.é ﬁonthé'and he was en@itlediunqer para é(b) of

the transfer policy letter dated 25,10.84 of the department to

the benefit of deferment of 6 months when his turn comes fp£ the
'ﬁext'posting to’a}ténure séation. In éhé preseﬁt-caég.since the
applicant s tranSf;'er orders datéd 1343.86 to Suratgarh has not

been giuen~effect to sg far for uarion reasons, including the
- stay given by this Court, ‘the above benefif has infact been given

to him. ,Wé may refer to the judgeménf of the Supreme Coﬁrt in

the case of B, Varadha Rag V, State of Karnatka and others

1986(4) SCC 131, which sayss= -
"It is well understood that tr_nsfer of a government
- servant who is appointed to a particular cadre of

transferable posts froni one place to another is

an_ordinary incident of service and therefore doess

not result in any alteration of any 8f the conditiomns
of service to his disadvantage, (emphasis supplied),
That a government sefvant is liable to be transfarred

to a similar post in the same cadre ic.a mormal festure

al» - ‘?0;‘00000.5/
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@nd incident of government scrvice and ne gsvernment
servant can claim to remain in a particulsr plzce er in a
particular psst unless, of course, bis appsintment itself

is to a specified, nen-transfersble pest."

6o Relying upon the absve judgement sf the Supreme Csurt,

~the Full Bench ef this Tribunal decided in the csse of Kaplesh Trivedi

vse 1.C AR, & Anether A.T.R, 1588(2) C.A.Te 116 thot, "the Gavt,
has the pesusr and autherity te transfor in the exigenciss of
agministretien," and the Tribunsl will net nemm=lly interfers in
~ the matter unless it is preved ang esteblished that the transfer

J
was msde €ue te, "malafide, T in celeursbla exsrcise of pousT."
In the present case, thare is ne zllegutien that the transfer was
made on malafide grounds or as a result of coloursble exercise of
pewer. The transfer in guestion was made in reutine way as psr
the declared transfer policy ef the depsrtment,

It is, howsver, seen that the applicant has submitted
that there arc nno adaqua£a medical facilities for civilian emplayces
at Suratgurh, which is alse one ef tha’hattmst plzces in the
- country. The applicant has anclesed a medical certificats frem

| the Senier Physician, C.G.H.Sey DT ﬁam Manehar Lehia Heospitel,

New Delhi, accerding to which he suffers frem hypertensien,

In the circumstances, we decline to quash the impugnad
@rderndgtad 13.3.86 transferring the applicant te Suratgérh but
us éiréct the respendmts te reconsider the matter ef transfer
/and if feasible, may transfer the applicant to an alternative
station where adequate medical facilities are svailabla Faf
civilian smpleyscs,

Thisz applicaticn is dispesed of accerdingly Qith ne

AY
order =8 te cests,.

. (V.5, BHIR) ‘ ‘ (AMITAY BANERIT)
AOMINISTRATIVE MEMBER CHATRM AN

P



