IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW -DELHI ‘
“ OA.No. 7./ - 1986
A P :

DATE OF DECISION 28, 8. 1986,

o _
ShIfi Ashwini Kumar Saxena Petitioner
. | : In persen ‘ n Advocate for the Petitioner(s)
l : _ ' ' Versus
Union of India & Others ' Respondent
Sh; i N.S, Mehta Advocate for the Respondent(s)
. CORAM :

’ -The Hoh’ble Mr, Justice K.' Madhava Reddy, Chaimman.

-

The Hon’ble Mr. Kaushal Kumar, Member,

1. Whether Reporters of local papers may be allowed to see the Judgement ? Yw .

2. To be referred to the Reporter or-not ? - yes -
3. Whether their Lordships'wish to see the fair copy of the Judgement ? Ao
4. UWhether to be circulated to other Benches? Jes

AP
(K.Madhavﬁ

CHAIRMAN.  28.8.86.

' (Kaushal Kumar)
' MEMBER, 28,8.86.



CENTRAL ADMINISTRATIVE TRIBUNAL . K/\
PRINCIPAL BENCH, DELHI. :

C.A. No. 71/1986. DATE OF DECISION: 28.8,1986,
Shri Ashwini Kumar Saxena casiesd Petitioner (in perseon).
| VERSUS :
_ ! . )
Union of India & Others eseve _Respondents,
Shri N.S, Mehta , T seeaed Advocate for the
respondents,
- CORAM:

- The Hon'ble Mr. Justlce K. Madhava Reddy, Chalrman.

The Hon'ble Mr. Kaushal Kumar, Membex,

(Judgment of the Bench delivered by the
Hon'ble Member, Mr, Kaushal Kumar, )

JUDGHMENT:

This is an applicatioen ﬁnder Section 19 of the
Administrative Tribunals Act, 1985, wherein the applicant
seeks correct fixation of his pay in the scale of
Rs.1100-1600 with effect from 13.2.1984 {A.N.), the date
on which he was prometed as Deputy Controlier of Acceunts
in the said scal§ and posted as Assistant Financial
Controller in the Department of Civil Aviatién, as alse
arrears of pay and settlement of rgtirement benefits based
on revised fixation, as claimed by him,

2. The applicant was appoinfed as Accounts Officer

in the office of the Controller of Accounts, Ministry

of Commerce, on 23,7.1976 on ?ransfer from the office of
the Directoer of Aﬁdit, Posts and Telegraphs, censequent en
the Departmentalisation of Accounts. Subsequently he was
drafted to serve in-the off%ce of the Controller General of

Accounts on 21,7.1977 as Acéounts Officer in the'scale of

Rs, 840~1200, He served in the said post from July 1977 te

February 1984, On 13,2,1984, the date on which he was £rans-

ferred on prémotion, his basic pay as Accounts Officer was
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Rs, 1200 and he was alse drawing in addition Headquarters
Special Pay of Rs,l150 per mensém and a stagnatien increment
of Rs.40 p.m. He had been drawing the Ssecial Pay of .
Rs,150 for a continuous period exceéding three years.

On promotion te the post of Deputy Controller of Accdunts.'

-in the scale of Rs,'1100-1600, the pay of the applicant

was fixed at Rs,1250 p.m.‘under F.R. 22=C, It is the

claim of the applicant that on promotion to the grade of
Rs.1100-50-1600, his pay should have bgen fixed after

taking into account the Headquartérs Seecial Pay of

Rs,150 wer month under the prov151ons of the Government

of India, Mlnlstry of Flnance, Office Memo No.6(l)-E.III/B/165
dated 25,2,1965, which is inserted as Government of India

Order No.l3 under F,R. 22=-C in Swamy's Compilation of

F.R.& S,R, (Part I - General Rules). According to the
petitioner, since he was drawing a Special Pay of Rs.l150 p,m,
and a stégnatiqn increment of Rs,/40 p.m., his pay in the
scale of Rs,l1l00-1600 with effect from the date of his
premotion sheuld have been fixed at Rs.1400 p.,m. and -
further hg was also entitled t@'dréw_annual increment
raising his~pay from 35.1400 .M, to Rs, 1450 p.m, from
14,2,85, The applicant has since retired on superannuatien

on 31.1.1986. During the course of oral submissions at the

~ time of hearing, the applicant centended that in the

alternative, his Special Pay and stagnation increment

should be protected on promotion by way of 'personal say'

in terms of the Goevemment of India, Ministry of Finance’
O.M. No.8(ll3)-E.IIL/62, dated the 29th July, 1963, inserted
as Gevernment of India's decision No.2(a) under F.R. 9(23)

in Swaﬁy's‘CQmpilatienAGf F.R, & S.R, (Part I - General Rﬁles).
3. - Shri N.S. Mehta, learned Standing Counsel appearing
on behalf of the respondenté pleaded that the pay of the

applicant on promotien as Deputy Contreller ef Acceounts,
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had been correctly fixed at Rs. 1250 p.m, in the senier
time=-scale of Rs.l100~1600 under F.R, 22=-C, Shri Mehta
pointed out that the applicant.did not fuifil the.cah&itiéns
required for protection of Special Pay for the purpose of
fixation of pay on promotion as envisaged in the Ministry
of Finance O.M, dated 25.2,1965, referred to abeve, since
the Headquarters Special Pay of Rs.150 p.m. attached to the
post of Accounts Officexr waé not in lieu of ényvseparate
higher scale. Shri Mehta alse pointed out that the
provosal of the Controller Géneral of Accounts for allewing
the Accounts foicers to count Special Pay, drawn in the |
- Headquarters Organisatien as part of basic pay for purposeg
of fixation of pay on promotien in the senior-time—scale;
if the said Special Pay had been drawn centinuously for

a minimum peried of three years preceding the'éate of
promotion, had not been accepted by the Ministry ef»Fihance,
. Government of India. |

4. For a proper appreciation of the contentions

made in this case, it is necessary to refer to the
provisions of Government of India, Ministry ef Finance

O.M. dated 25.2.1965 in regard to treatment of Special

Pay for purmposes of fixation'of'éay on promotion. The
relevant pre&ision is :eproduced below: =

"% Tn cases where a Government servant is in
receipt of a special way in a post, his pay on
promotion to a higher post may be fixed after taking
into account the special'pay drawn in the lower post
subject to the conditions mentioned belew: - |

(i) The special way in the lewer sost should
have been granted in lieu of separate
higher scale {e.d., special pay granted to
steno=tynist, clerk-in-charge, etc,)

(1) If the special way has been drawn in the
| lower post continueusly for a minimum
period of three years on the date of
promotion, the pay in the higher wpost
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will be fixed, under the normal rules, j
treating the special pay as part -of basic
pay. In other cases, the pay in the time-
scale of the higher post'will be fixed, under
the nermal rules, with reference to the
basic pay drawn in the lower pest (excluding
the special pay); where this results in drop
in emoluments the difference between the gay
so fixed and the pay plus special may drawn
in the lower post will be allewed in the form
of personal say to be absorbed in future increases
of way; _

(iii) In both the kinds of cases referred to in

| clause (ii) above, it should be certified
that, but for the premetien, the Government
servant would have continued to draw the
special pay in the lower post.®™

!

5, In the present case, whereas the applicant
fulfils the conditien regarding drawal ef special way

for a minimum period of three years as on the date of

Ihis promotion, there is a clear denial and rebuttal

of the contentisn that the special pay was granted in
lieu of any higher scale. It has been stated in the
counter-affidavit filed on behalf of the respondents that
the drawal of fhe stagnatien increment of Rs,40 would
itself show that the'Headquartérs Special Pay attached

to the post of Accounts Officers in the Controller General
of Accounts Crganisatisn was not in lieu of higher pay
scale, It has further been stated in the ceunter that
the deernment had not declared that the special mays
gttached to various posts in the Controller General of
Accounts Organisation were in lieu of highér pay scales,
Tt has alse been pointed out that ever since the inception
of the orgaﬁis;tion of the Contreller General of Accounts,
officials who had gone out of this organisatien on premotion
-to higher posts, -after having drawn special pay for the
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®Perieds of their service in the said office had not been
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given the benefit of swecial say while fixing their may
in the pay scales of promotioen posts, and that right frem
the beginning the Headquarters special pays attached to
various posts had not been held by the sanctioning
autherity te be in lieu of higher pay scales. It has been
pointed out by the applicant in his réjeinder that in the
parallel organisation of Comptroller & Auditer General eof
India, the Headquarters special pay of Rs.150 pef month
sanctioned to the Accounts Officers drafted from field
offices to work in the Headquartgrs had been declared to
be 1n lieu of a higher pay scale and that the Ministry
of Finance cannot have different yardsticks for the
personnel of two parallel organisations,
6. We have carefully considered the contentions made
from both sides and find that it would not be possible to
extend the benefits of the provisiens of the Ministry of
Finance O.M, dated 25.2,1965 to the applicant since the
special pay of Rs,150/= p.m. had not been granted in lieu of
any higher pay scale, The petiticner can rest his claim only
on the basis of a rule or executive instructions issued by
the Government and net on the analogy of a practice in
a parallel organisation. |
7. The conditions for protection of special pay on
pramotion.to a higher post by way ef 'kersonal pay’,
“however, would appear not only to be satisfied in terms
of the Ministry of Finance O.M. No.8(l13)-E.III/62, dated
the 29th July, 1963, quoted as Government of India's decisien
Ne.2(a) under F.R, 9(23), but it.also finds support in actual
fixation done. and approved by the Government in a case
having identical parameters.
8. The conditions prescribed for protectionAof special
pay on promotien "by way of mersonsl say" are:
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(i) It must be certified that but for his
appointment te the other post the Govern=~
ment servant would have contlnued te aAraw
special pay.

(ii) The protection will only be for so leng as
the Government servant could have continued
to draw the special pay.

(iii) The personal way will be absorbed in
.subsequent increases of pay.

In sé far as the first condition is concerned, this
would appear to be satisfied in the light of the assertion
made in the last para of the proposal made by the Contreller
General of Acceunts to the Ministry of Finance for allewing
special pay to be counted as part of basic pay for ﬁurposes
of fixaﬁien of pay in the senior time-scale in terms of
the Ministry of Finance O.M. dated 25.2,65. The last
para of GGA U.O., Ne. A-l90l4/l/80/PF/95/CGA/Admn. /1343,
dated 14.11,85 is reproduced belew- -

XXX XXX X

"If, however, it is net censidered appropriate
to treat the special way as part of basic pay for
pay fixation in Senier Time Scale, Establishment
Division may at least kindly agree to protect the
drop in emoluments by grant of Personal Pay. 1In
these cases, it is possible for this organisatien
to certify that, but for their promotion te Senier
Time Scale under Proviso te Rule 20(1){ii), the -
officers would have been allowed to continue in this
office in the interest of work, In such circumstances,
it appears to be only just and preper that the officers
are not allowed to suffer drop in emoluments (and drop
in pensionary benefits) due to their promotien te Senier
Time Scale, on merit basis,

Sd/= K. GANESAN
DY. CONTROLLER GENERAL OF ACCOUNTS

Min. of Fin., Deptt.of Expenditure,, Estt IIT (shri S.C,
’ Mahalika JS(Per_

C.G.A. U, O. No, A=19014 /I? JBF 795 JCGA/Admn, /1343 dt. 14,11, 83,

Thus, it is obvious_that the Controller aeneral of Accounts

was in a position to certify that but for his promotion to
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the higher post, the applicant would have continued to
draw special pay. . ‘
9. Fixation of pay in another case having identical
parameters has been brought to our notice; an extract
therefrom is reproduced below: =

" PRINCIPAL ACCOCUNTS OFFICE

MINISTRY OF HOME AFFAIRS
NORTH BLCCK NEW DELHI=L,

Subject: - Protection of stagnation ingrement.

Under nermal rules the ad-hoc increment granted
te Greup 'B', 'C' and 'D! empleyees stagnating at the
maximun of theilr pay scales is not to be taken inte
account for the purpose of fixation of pay on promotion
to higher post,

2. An officer at the time of his promotion to a
higher post was drawing as under: -

Basic Pay : k. 1200/-

Personal Pay granted
en acceunt of
stagnation

2
S
™

Special Pay ¢ B

Total : Bs 1390/=

3. His . pay in the higher post was fixed as unders
Basic Pay under FR 22=C : Bs. 1250 /= |

Perschal Pay abserbable
in future increment
pratecting the special

pay : Rs._ 100/=
Total s Bs. 1350 /!

4, The efficer has, however, represented that the
persenal pay which he was drawing in the lower post en
account of stagnatien at the maximum of scale could also
be protected in terms of clarificatien issued at point
No.I in the Ministry eof Finance OM Ne.7(22)/E.III/75.
dated 22.10,83 which provides that if pay fixed in the
higher post under nomal rules happens to be less than
the pay plus stagnation increment in the lewer post, the
difference may be allowed as personal pay to be absorbed
in futﬁre increases in pay. Accordingly, he is asking
for fixation of pay as under: =

Basic Pay Bs. 1250 /-

Personal Pay absorb-
able in future
increments

Total RS. 1390 - sese 0 /89
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5. As the matter is not free from doubt the case
is referred to the DPRAR for advice, -

-8 -

This issues with the approval of CCA (Heme).

Sd/= M,L. Budhwar
Dy. C.A,

The fixation of pay at Rs.1390 with break-up ef Rs.1250

as baéic »ay and Rs.l40 as personal way abseorbable in
future increments was confirmed by the Department of
Persennel & Training vide their U.OQ. Noo1225~Es£t(Pay.II)/35
dated 25,7,85, o

10, In view of the above position, the petitien is
‘partly allowed with the direction that the pay of the
applicant with effect from the date of his prometien te the
grade of Rs,1100~1600 i.e., 13.2.84 (A.N.) shall be fixed
at Rs.1250 p.m. (basic pay) and Rs,140 p.m. as persenal pay
to be abserbed in future incrementé. His may as from
14,2,85, the date of hext increment, will be fixed at

Rs, 1300 ».m. (basic ﬁay) and Rs.90 p.m. as personal pay,
The épplicanﬁ shall be paid arrears of way and allewances
on the basis of the above  fixation for the periodlfrem
"14.2.84 te 31.1.1986, the date of his rgtirement~fr@m _

| service on superannuétien and he will also be entitled to

pensionary benefits based on the said fixation,

11, In the circumstances of the case, the;gﬂshall be
no order as to costs. . : ;§§«§Zé

(Ko Madhava /Reddy)
" CHAIRMAN. 28.8,86.
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(Kaushal Kumar)
MEMBER. 28. 8,86,



