IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHZI
OA NO.63 of 1986 'Date of Decision:2l.4.1986
Shri Suman Kumar Khanna & Others - Petitioners
VS .
Union of India and Others Respondents

OA NO.91 of 1986

Smt, Charanjeet Kaur & another Petitioners
VS, ) ‘
Union of India and another Respondents
° QA NO.98 of 1986
Kum Ravinder Kaur & another | Petitioners
_ vs. .
Union of India and anothexr Respondents
OA NO.105 of 1986
Smt. Anil Rani Malik  Petitioner
VS (
- Union of India Respondent
OA NO.8L of 1986
Smt. Dolly Boaz and another ‘ Petitioners
. ' VS, .
‘ Union of India and another Respondents
For petitioners: Shri B.R. Sharma, Advocate
For respondents: Shri K.C. Mittal,‘Advocate
- : ' CORAM:

Hon'ble MR. S.P. MUKERJI, MEMBER

Hon'ble MR. H.P. BAGCHI, JUDICIAL MEMBER
" JUDGMENT

The aforesaid five cases involve common

questions of facts and law and since the reliefs
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sought are also similar they are disposed of by

a common order.

2. ' In OA 63/1986, Shri Suman Kumar Khanna and
eight otﬁers have come up under Section 19 of’the
Administrative Tribunals Act:égainst the impugned
order dated 24.1,1986 terminating their services
as ad hoc Lower Division Clerks(LDGs) in the
offices of Directorate of Estates, Ministry of
Urban Development and Directorate General of
Works of the same Ministry with effect from

31,1.1986.

3.  The admitted facts of the case are as
follows. The applicants were appointed as ad hoc

LDCs during the period between 1981 and 1983 on

purely'temporary basis for a period of three

months or till the qualified candidates became
available whichever was earliery Their services
were being terminated regularly on bompletidn o%_
three months and they were reappointed for a
period of three months after small breaks in
service. They‘h;d péssed typing tests held by
the Services Selection Commission and were given
increments also. In.order to get them absorbed
in the regularlposﬁs bornq on the cadre of the
Central-Secretariat Clerical Service(CSCS) they
were enabled to apﬁear before the Special Qualié

fying Examinations held in 1982, 1983 and 1985

'but the applicants failed to qualify through any

of these examinations and accordingly their
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‘services were terminated without giving them’

any notice or pay in lieu of notice except to
the extent of the period between the date of
issue of the impugned ordef i.e. 24,1,1986 and
the date of termination i.e, 31,1,1986. The
caée of the applicants is that since they have

been dischargiﬁg their duties efficiently and

- had passed the typing test held by SSC and got

the incremeﬁts also they should have been auto="
@aticallylrégularised and-the fermina£ion of
their service because of their failure in the
Special Qualifying Examination is harsﬁ and
discriminatory.

4. In OA 91/1986, the applicants Smt.
Charanjeet Kaur and Smt. Sunita Rani have come

up under Section 19 of the Administrative Tri-

bunals Act against the impugned order passed

by the Directorate General of Supplies and
Disposals dated 7.2,1986 terminating their

‘services from the afternoon of the same date

as in the case of the two applicants in OA 98/1986
discdséeq beléw, Ih fhis case alsofthg appli=-
cants were aﬁpointed-on daily wages in 1981

and were reappoiﬂted without any break as ad hoc

LDCs in the regular pay scale from 27.9.1983

'but having failed to Qualify in the Special

Qualifying Examination held in 1985 their

services were terminated without any notices

5¢/  In the case of OA 98/1986 the two appli-

cants Kum, Ravinder Kaur and Smt. Gurinder Oberoi

!

Contd :é'-‘o 4,



have also come up under Section 19 of the Ad-
mlnistratlve Tribunals Act against the 1mpugned
‘order dated 7.2,1986 issued by the Directorate
General of Supplies aqd Disposals of the De=-
partment of Supply terminating their,services.
as LDC Q.e;f; the afternoon of the same dates
‘The facts of this case are identical with those
of OA 91/1986 mentioned above but more or less
51m11ar to the facts of OA 63/1986(v1de para 3 |
above) except that the applicants were orlglnally
appolnted_as LDC on dellylwages‘w.e.f. 28,8,1982
and were appointed as ad hoc'LDCs w.e.f. 27.9.1983
without\any break., They qualified in the typing
test held by the SSC but they having appeared

in the Special Qualifying Test held in 1985
failed to’qualify;:'They contention is that
having completed 5 years of continuous service
they should be tfeated'as quasi-permanent. The

A contentlon of the respondents is that the appli-
cants were appointed purely on an ad hoc ba51s
and the risk of their services belng termlnated
in the_event of their not qualifylng.ln the
Special Qualifying Examination was made known
to them and duly acknowledged.’ Passing of the
departmental and other typing tests does not
entitle them to regular appointment in-the
cses. '

6, In OA 105 of 1986, the applicant Smts
Anil Rani Malik was originally employed by the
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Ministry of Health & Family Welfare as L.D.C. on

-an ad ho¢ basis sinée 1981 and passed the typing

fest held\by'the SSC and earned increments till
January, 1986 when her'services were terminated ‘
by the impugned order dated 20th January, 1986
with effect from that very aate as in cases of

OA 91/86, and OA 98/1986, In this case alsb, -
the applicant appeared tbrice in the special
qualifying examination held in 1982, 1983 and

1985 but she failed to qualify in any of the

three examinations: It is because of this that

her services were terminat%d by the impugned order.

7 - Inm OA No.8l of 1986, Smt., Dolly Boaz‘
and Smt. Sudesh Malhotra have come up under
Section 19 of the Administrative Tiibunals
Act against the impugned order dated 2?.1.1986
issued by the Ministry of Urban Development
terminating their servicgs in sub=rule (1) of.

Rule 5.0f the Central Civil Services(Temporary)

.Rules, 1965 with effect from the date of expiiy

of 3 period of one month from the date on which .
the notice was served on them., In this case
also, the applicants were employed by the re-
spéndents as ad hoc LDCs in Decemﬁer,'l977 and -
January, 1978 and they continued to functien -

as ad hoc LDCs without any break till 27th
April, l§79 when they were given the first
technical'break of one days They continued

as ad hoc LOC till January, 1982 without any

break after which they were given breaks in
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service after every.three-mdnthé.' Iﬁ this case,
as distinct from other cases dealt with in this
judgmenf, even though the letters of appoinﬁmenf
¥did not menfion anything about Central Civil
Services(Temporary) Rules, 1965, thé impugned
orders of termination mentioned these Rules.
The letters of-appointment‘abarf from saying
that fhey were beiﬂg/appointed as LDC on an

ad hoc baéis and that the appointmenf was purely
temporary- and would not confer any'right.upon
them for regular appoinfment, a;so mentioned
that their services will be terminated with

one month's notice on either sides 1In this
case, the petitioners appeared in each of the
three Special Qualifying Examinations but failed
to qualifys, The learned counsel for tﬁe peti-
tioners stoutly argued that since the petiti-
oners were considered to be temporary Govern-
ment servants they should have been régularised
even though they had failed in the Special
Quaiifying Examination is not relevant for
théir purpose. The learned counsel also drew
our attenfion to the celeberated rulings of the
Hon'ble Supreme Court in Roshal Lal vs. Union
of India reported in AIR 1967 SC 1889 and
another ruling of the Hon'bleiSupreme Court

in Union of India and éthers vs. Arun Kumar

Roy reported in 1986(1)SCC 675 to urge that

aé soon as theipetitioners were appointed even
on-an ad hoc basis, their conditions of service
will be governed by.the statutory rules and

not by the contract of appointment.
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8, We have heard the arguments of the

learned counsel for both the parties in all
the aforesaid five cases and gone through the

relevant documents closely. In order to appre-

- ciate the issue involved in these cases the

following backgréund may be useful,

9, Lower Division Clerks form the lowest
rung of ministerial functionaries in the Go-
vernment of India above. that of.Daftaries,

Peons etc. They function mostly as diarists,
typists and_engaged;ih other routine clerical

jobs. The regular posts as LDCs in the perma-

nent estabiishment are incluéed in the Central

Secretariat Clerical Service to which recruite
ment is made by—90%‘through open competitive
examination held by the Staff Selection Commise
sion and lO%.by promotion of Group D employees
in the Ministries and offices participating

in the Central Secretariat Clerical Service.
Apart from the hands in the permanent establish-
ment, a Ministry and office participating in

the said Service have had to engagé a largé
number of LDCs seasonally or otherwise on a

purely ad‘hec and tempofary basiss This happens

- when sufficient number of recruits are not

!

available through the open competitive exami-
nation or the examination could not be held

or when requirement of qlericalAstéff suddenly

increases. In such a situation the participating

offices had to recruit such LDCs through the
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Employment Exchanges through,prior approval of
the Department of Personnel & Training; Being
the -lowest and the least attréctive level of
white collar establishment, the turn-over even
in the regular establishment of LDGs had not
been very high bedause ‘of promotion, drop-outs
etc, Thie ekacerbated the paucity of clerical -
staff in offices and Ministries especially
fhose who were handling large volume of.routine
type of correspondence like UPSC, DGS&D etc.

Further, since ven temporary posts could not

A
be normally created easily to meet the volume
of work, these offices used fo recruit these
clerks in sizable numbers from the EmploymeﬁtA
Exchange on a daily wage.basis paid:from the

contingencies, for which creation of posts was

not called forif‘Over the years these LDCs con=-

/

tinued to function without being regularised

or permanently absorbed in the established -

cadre,

10,  There are three~di§tinct categories” of

these clerks as follows:

(a) Clerks on daily wage basis having no
security of tenure and paid on piece-
rate basis,

(b) Clerks working on ‘an ad hoc b331s and
paid a runnlng scale against posts
which are excluded from the Central
Secretariat Clerical Servicef

(c) Regular clerks who are included in the
Central Secretariat Clerical Service
and paid the regular prescribed scale
of pay.
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The human distress involved in respect of

' secprity of tenure for the first twoAcate-

gorﬁes\i.e..daily wagers and ad hoc employeeé‘
has been a perennial problem with the Govern-
ment, In fespect of the daily wagers who had
completed two years of service with 240 days
of paid service in a year the Government has
been allowing the various departments and
offices to bring theonver to regular esﬁé-.
blishment on a monthly basis even though their
status were kept purely tempdfary and ad hoc.,

In respect of those clerks who have been sta- .

. gnating ds ad hoc clerks year after year

without being brought over to the regular
establishment and who could not éppear in the
open compeﬁitive,eiaminatiOn held by the Staff
Selection Commission because of over-age and
other reasons, the Government has been holding

what is known as Special Qualifying Examina-

. tion condddted by the Staff Selection Commi=

ssion. Three such éxaminations were held -
one in 1982, another in December, 1983 and the
third in July, 1985, Those who qualified in

these examinations were brought over to the

_regular clerical service, This action could .

be taken by the Governﬁent under various pro=-

visions of Rule 12’of the Central Secretariat

~ Clerical Service Rules, 1962,

~1l, - In all the five*cases, the applicants .

were working as ad hoc LDCs on purely'iemporary
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capacity and-they were all qualified by age,

- length of service etc. to take the Special Qua-

lifying Examination. It waS‘hade clear to them

that those who failed .to qualify in the Exami-

nation will have to quit to giﬁe place to the

regular appointees who come through the open
market competitive examination held by the SSC
Two impottant aspects'of4the scenerio should be

kept in view, Firstly, the petitioners could

. have appeared and might have~a§peared both in

the open regular competition examination as
also in the three Special Qualifying Examinations

held in 1982, 1983 and 1985 if they were other-

.wise qualified? Secondly, the Spécial Qualifying

Examination was tailor-made to absorb on humani-
tarian grounds the ad hoc LDCs who have been in
service for more than a yéar or so and unlike

the regular competitive examination, they were
not in the Special Qualifying Examination re-
quired to compete with others to come within -
the zone of appointmeqtf In the Special Qualifying
Examination they were required to simply péach
a-minimum Qualifying level of performance in

the examination and if they had to -come upfo

that level(which we were told was about 34% to -
35% of total marks) they would have been absorbed
as reqular LDCs in the Central Sécretariat Cleri=-
cal Services Since they did not meésure up even
to the minimum qualifying standards they had to |
give way to those who had attained the minimum

qualifying standards in the Special Qualifying
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Examination and more impdrtantly to those
meritorious candidates who came within the
zone of appointment in open all-India compe-
titive examination. Any further accommodation
to the ad hoc LDCs who failed to even,qﬁalify
in the Special Qualifying Examination would
have been not only detrimental to the main-
tenance of standards of efficiency in public
services but also unfair to those who had
qualified in the Special Examination and/or
earned wel;-déserved appéintment through All

India Competitive Examination,

12. The'learhed counsel for the petitioners

in OA NO.81/1986 stoutly arqgued that since “the

- petitioners were working against regular va-

cancies, they have to be included as members

of the Central Secretariat Clérical Service.

We ﬁa&e given cafeful considerations to the
arguments of the learned coumsel in this pérti-

cular case where a reference has been made to

~ the Gentral Civil Services(Temporary) Rules,
"~ 1965 and the number of rulings of the Hon'ble

Supreme Court td which our attention wés_drawni

We feel that the petitioners in this case who
were éppointed purely on an ad hoc basié and
failed in all the three Spécial Qualifying Exa-
minations to get themselves regularised in

the Central SécretariatvClefical Service cannot
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claim any right to be inducted to that Service
without clearing the &ualifying tests. The
Special Qualifying Examinations were prescribed
as a measure of offering accommodation to the

ad hoc employees who did not or could not take
the regular opeh competitive examination or'l
facé the dough competition there. The Special |
Qualifying Examimation was a concession to the' 
ad hoc employees and was prescribed under Rule 12

of the Central Secretariat Clerical Service

Rules and it will be very unfair on the part

of the petitioners to fault the Special Quali-

fying Examlnation merely because thg;Q§§:ﬁ§%£%ﬁwAWWWWW%
these examlnatlons which were prescribed to

give them a chance of being inducted into the

regular clerical Service., The léarned counsel

for the petitioners coﬁld not produce any

ruling which would entitle the petitioners to

be placed at par with the regular members of

the Central Secretariat Clerical Service with-

. out passing either the open competitive exa-

mination or the Special Qualifying Examination.,

The reference to the Central Civil Services

" (Temporary) Rules, 1965 does not make their

position any better than being_entitlgd fo y .
one month's notice before terminafion‘of servicedl
The learned counsel himself indicated that the
petitioners were given Earned Leave and other

facilities which other Government servents enjoys
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Thi's is exactly what the rulings of the Hon'ble
Supreme Court also enjoin. Having been recrui-
ted even as ad hoc LDCs, they’are entitled to
the facilities and conditions of service to
which they are entitled under the statutory
rules even though the original appointment
letter is silent about them. Since statutory
rules do not entitle thém to be inducted into
the regular clerical Service without passing-
the'prescribed tests and prescfibed examinations
undef the Recruitment Rules, they cannot have
ény’right to regular appointment aé LDCss This
will be unfair fo_those who had appearéd in the
regular or special'examinatioms—ahd got-Selec{ed

- or qualified.

13, Wélare, therefore, unaple-té accept the
contention of the applicants that they should

be taken over in.the Centrql Secretariat Cleri-
cal Service which is a regularly constituted
cadre of which the Recruitment Rules are sta-
tutorily determined, even though they have féiled
to qualify by the most relaxed standards in

the Spécial Qualifying Examihationsﬁ 'But what
however strikeé us to be-rather'harsh is the
manner in which their service§ were términated
without giving them sufficient notice. Whereas
in OA 81/1986 the applicants were given full

one month's notice, in case of OA 63/1956 the
impugned oxder gave them a notice of only 7 days
and in the other three cases( OA 91/1986, OA 98/1986
and OA 105/1986) the}applicants were given a
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notice of only a few hours. Even though accor-
ding to the respondents in all these cases
except OA 81/1986 the letters of appointment

gave them no right to be inen_any notice, we

~ feel that on humanitarian grounds and on the

ground that the Govermment should be a reasonable
and model employer, the appiicants should have
been given at least clear one month's notice

or pay in lieu thereof before their services

‘were terminatedy In the case of those appli-

- cants in whose cases the period between the

impugned oxder and date of actual termination
falls short of one month they should be paid

pay and allowances for fhe period of the short-
fall. This according to us will meet the interest
of justice and equity on one hand and public

and individual interest on the othep; Subject

. to this, the five applications are rejected.

There will be no order as to costss This order
accordingly disposes o} all the aforesaid five
cases, i.e. OA 63, 6A 81, OA 91, OA 98 and OA
105 of 1986;V Copies of this order be placed

on the files of each of these five casess

A,

A - . UG L
CHI) ML(% (S .P.~MORERIT) ALE



