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O.A.KTQ. 675 OF 1986. DATE CP DSCISION; 7-3-1991.

Shri Basudeo Anil and others, Applicants,

V.

The Ihion of India and others. .. Respondents,

"CORAM;

Hon ' ble Pvfc, G. Sreedhar an Na ir, .. Vic e-Cha inian.

Hon'ble lYir. S.Gurusankaran .. Meiiiber(A)

0 Shri E.X.Joseph, counsel for the applicants.

None for the respondents.

G. aU^U^ANKAFA N^ MEivlBei^ A) J

J U J G Al E N T

In this application filed.under 3ectionl9 of the

••administrative Tribunals Act ,1935, thc^pplicant^ha-^iitpra yed

for quashing the order contained, in O.M,No.36011/14/83-

Estt. (3cr) dated 30-9-1983 (Annexure-A-N) as ultra vires,

quashing the promotion orders issued from December,1983

• onwards Lt which promotions havebeen made 'A^ithout consider

ing Scheduled Gaste/ScheduledTribe Post Graduate Teachers

(5C/Sr PGTs for short) y.vho vvere eligible to be .prooioted

agaij-ist the reserved posts in terms of ih e O.M. dated 30-4-1983

(/^^nexure-A-O), directing the respondents tD cors ider and

promote the applicants and other eligible 3C/3T ?GTs against

the posts of Vice-Principal reserved for SC/ST B3rs from

1983 onwards on the basis -of tli e inter-se seniority of 3C/

ST PGTs regardless of the zone of cons ij, era t ion related to

the number of vacancies and directing the respondents that

those eligible SC/ST PGTs who are found fit for promotion

after such consideration be granted promotion with effect

from the date on which they became eligible for promotion

•.•vith reference to the va-cancies reserved for GC/ST in the
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respective years with all consequential benefits like

arrears of salary., seniority etc. ' '

, 2. Applicaris 1 to 5, who belong to the Scheduled Caste

/Scheduled Tribe, are i-vorking as PoT in the various oenior

secondary schools under the Delhi Adrain istrat ion» Appli

cant No. 6 is a welfare associat ion representing the

interests of the ^C/ST teaching staff and have joined the

ether applicants to protect the interest of all smilarly

placed 30/ST P'oTs. The applicants joined service on various

dates from 1974 to 1977. As per the Recru itmentRules ,1977

(Annexure-AC) 50 per cent of th e posts of Vice-Principal

and other equivalent posts are to be filled through a selec

tion frcm amongst the elig ible PGTs and equivalent posts.

Even though island l^^pi tie vacancies of th e Principals

are reserved for SC and ST candidates respectively, most

of the promotions made during the last 15 years have been

from amongst the general category. This is because general

category candidates joined in 1963 3^?^ also availing pro-

motions. Prior to 1979» there ivere no ixistructions regard

ing consideration c£ cases of 3C/ST employees while making

ad hoc promotions. Vide O.M.No» 36021/7/78'"Estt (SCT) dated

16-4-1979s Department of Personnel (OOP for short) issued

instructions that whenever ad h oc promotions are resorted

to due to unavoidable reasons, the claims of eligible 3C/

3T officers should also be considered along with other

eligible persons in the field, -fiiough there was to be no ;

formal reservat ion f or SC/3T In such promotions. Vide O.M.

dated 30-4-1983 (Annexure-A-0) DOP issued certain guide

lines from which the relevant paras (.3) and (4) are re

produced be low j

''(SlSince adhoc promotions are made on the basis of
seniority-cun-fitness all the Scheduled Castes/
Scheduled Tribes candidates covered in the rele
vant seniority list within the total number of
such vacancies against which ad hoc promoticns
are to be made, should be considered in the
order of their general seniority as per the gra
dation list, on the principle of senior ity-curn-
fitness and if they are. not adju-dged unfit, they
should all be promoted on ad hoc basis.
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(4) If, howeverp the number of SC/ST candidates
found f it with in the range of actual vacan
cies# is less than the number of vacancies
identified as falling totheir share^if the
vacancies were filled on a regular basis vide

' (2) above.en additional Sc/ST candidates
to the extent required should be located by-
going down the seniority list, provided they
are eligible and found fit for such ad hoc
appointment. This procedure shou be adopted
on every occasion on which ad hoc appoisTitrnmt
is restored to''.

The DOp issued a further O.M. dated 30-9-1983 (Annexure-A-N)

on the same subject fe*\vhich the relevant para 2is _|>-
ejctracted below:

" It has now been decided that the Scheduled
Castes/Scheduled Tribes candidates vh c are wihin
the number of actual vacaYicies should be cons i-
dered in accordance with their general seniority
on the principle of seniority-cum fitness and
if they are not adjudged unfit,they should all be
promoted on ad hoc basis, I-g ho.vever, tte number
of Scheduled GasLes/Scheduled Tribes condidates
found f it within the range of actual vacarc ies is
less than the number of vacancies identified as
falling to H-i eir share, then additional scheduled
castes/scheduled tribes candidates to the extent
required should be located by going doi.";n "ill e
seniority list but vvi'th in 5 times the n-jmber of
vacancies being filled on a particular occasicn ,
subject ofcourse, to their eligibility and fit
ness,^*

The applicants' case is that having given certain pri

vileges vide, C.M.dated 30-4-1983 for 3C/3T for consider

ing their cases for ad hoc promot ion by going dovin the

seniority list to fili up the posts reserved for 30/3T,

y^fhenever required j the restriction placai .^for going down

the seniority to 5 times the number of vacancies being

filled is arbitrary and illegal. They contend that by

such a restrict ion, 30/ST candidates may not get any

promotion at all for another 15 or 20 years arri all the

posts reserved for them would be dereserved and occupied

by general category, since their seniority is very low

due to their late recruitment. They have , therefore ,

suggested that a separate sen iority list shouId be main

tained for 30/ST and they should be promot ed as per senio-

r Ity-cum-su itability against the posts reserved for 1h em
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without taking into cons idaxat ion the ir inter~se seniority

with the general category. The applicants have produced

vide Annexures A-A aand A-B, two lists giving service

particiJars of SG/ST FGT staff circulatad by the respon

dents in 1981 and 1985. ^hey have stated that the reserved

posts of Viccs-Frincipals were filled in by promotion fran

amongst the SG/ST PGTs on the basis of the separate state

ments giving service particulars and seniority upto Jyne,

1983. The respondents have denied the same and. they have

stated that one A'i.p.S, Dangi has been promoted in June,

1983 based on the guidelines contained in'DCP circular

dated 30-4-1933 (supra). The applicants have not produced

any documents to support their contention. The applicants

claim that the restriction placed limiting the zone of

consideration for SC/ST PCT'staff to 5 times the vacancies

in case of ad hoc promotions as arbitrary and unconsti

tutional and violative of .-^ticles 335, 46, 38, 14, 15 and

16 of the Constitution of India» -

3, vVe have heard the learned counsel for the appli

cant and perused the records. The respondents have raised

a preliminary objection in their counter affidavit anainst

the applicants filing the application on behalf of other SC/

ST PGT staff, 'lie are not able to agree with this objection;

The 6th Applicant is a Welfare Ass oc i at ion to protect the

interests of SG/ST staff and whether they are a recognised

association or not, there can be no obj action their

filing the application on bahalf of all similarly placed

SC/ST PGT staff. The constitutional provisio^B parti

cularly Article 16(4) under which .the State can make

provisions for the r eservation of appoinrtments and posts

in favour of any backward class of citizens is only an

enabling provision. The Constitution itself does not, for
obviousreasons, lay down any spec if, ic per centages or

guidelines jand it is for the Government to lay da/Jn guideline
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and per centages depending upon the circumstances, ard

the reservation itself is being extended with the approval

of the Parliament. V/e notice that before 1983, there was

no specific reservation for 33/ST staff in such ad hoc
\ • '

promotions and the O.M,dated 30-4-1983 (supra) was issued

specifically providing for such reservation. Since the

O.M.dated 30-4-19S3 (supra) only stated "by going down

the seniority list", the O.M. dated 30~9~l983 (supra) con

veyed the decision regarding the guidelines as "going down

the seniority list, but within 5 times the number cf vacan

cies being filled". Hence, we are not able to agree with

the contention of the applicants that the dec is ion conveyed

in O.M.dated 30-9-1983 is in any way arbitrary or viola-

tive of constitutional provisions.

\

4. The learned counsel for the applicant also pointed

out the difference between regular prcraotions, to the post

of Vice-Principals, v;hich has to be necessarily through a

process of selection and ad hoc-promotions , which is done

on the basis of seniority-cum-suitability. V^tiile appre

ciating the difference, wa art- of the opinion that since

ad hoc promotions are being resorted to due to difficulties

in.conducting selections for regular pranotiors anj the

very same posts, which ane to be filled by selection are

being filled up on ad hoc basis, persons, vjho will not even

come within the zone of consideration for the reoular selec-

tion restricted to 5 times the vacancies cannot obviously bo

con.sidered for ad hoc promotions, as otherwise ifv.'ould be

discriminatory and' give unintende-: benefits to such persons.
/

We, threfore, find that the C.M.dated 30-9-1933 takes cars of

this aspect also. Regard ing-the suggestion of the applicants

that the ad hoc promotions against posts reserved for SC/ST

in regular selection should be made from separate seniority

Idst maintained for SC/ST staff, we note that tha guidelines

do not provide for the same. vJe also observe from Annexur2„-AA

\
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that there were a number of SC/ST PGT staff senior to ons

M.F.S.Dangi promotod in June,1983. We can only infer fron^
\

this that' barring those who vjere considered unfit ail the

73 SC/ST pGT staff senior to M.f .S.D^^ngi must have been

promoted prior to 1983. Most of them have been .appoint ed as

PGT after 1968, 'Ah ich meare that they must have been pro

moted £/s Vice- Principals within 15 years. But, the appli-

Cants themselves in para 7 of their application have stated

that the general category FGT staff rfecruited from 1963

on.vaJiB were av^faiting promotion in 1986. Herce, it can be

presum.ed that the SC/ST PGT staff have derived definitely

certain benefits because of the reservation provisions.

But, whether the provision at pre sent made is adequate

or not particularly in one specific category of SC/ST PGT

staff of Delhi Administration is to be decided by the Govern

ment themselves and it is not a matter in which this Tribu

nal' can issue any directions to the Goverrment, much Less

interfere. '

5» In view of the above, do not find any merit in

the application and accordingly, we dismiss^he _applicat ion.

^EK1B EK (A VICE -3!'r>ulljV:A^i.


