
Central Adrnini s tr a ti ue Tribunal
Principal Ssnch, Nou Delhi

Rsgn. Nos. 1. DA-5S1/8 5V^
2. 0A-.3 29/87

3. DA-.402/8 7

Oate: 24:. 11.8 9.

1. Shri'R.K. Arora.& Or Applicant.s

' ' ' ' '-/ier sus •. ' .

•Jnion .Gf India & Or s, aspond an ts

'F or the Applicants

For the Respond ants

2. Shri G.U.R.V/ara Prasad
& 5 Dthars

Gov/t. of India & Ors.

For the Applicants

For the Rsspondents

For the Intsrvsnors

3. Shri i'l. Sii/arama Krishna
and Othsrs

Gout, of India Ic Ors.

For the Applicants

For tha Respondsnts

'J

... Shri R. Kapocr, Advocate

... Smt. Raj Kumari Chopra,
Ad w oc a t B.

... Applicants

r su s

... Respondents

0.. Shri Duba Mohan Rao,
Ad V ocate

.Smt. Raj Kumari Chopra,
Advocate

, Shri S. K, Bisari a, Adu oca te

Applicants

r siJs

.. . F; esp on dents

. .. Shri Ouba f'lohan R.^o,
^ Advocate

, Smt. Raj Kumari Chopra,
Adv ocate.

CUHAFi; Hon'bls Shri P. K, Kartha, ice-Chairman (3ud 1. )
Hon'ble Shri I. K. Rasgotra, Administrative nambjr.

1. Uhether Reporters of; local papers may be allou-sd to
see the judg aman t.

2, To be raf erred to the Hsporter or not?

(Judgsment of the Bench delivered by Hon'bla
Shri P. K, Kartha, ice-Chairrrian)

The applicants in these applications are working

in the Income Tax 0 e par tmen t. The applicants in QA-S61/B5

belong to the Stonographers Cadre and are working at Delhi,
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ThG applicants in the other two applications belong

to tha ministerial cadrs and are working in Andhra i

Pradash, Their naxt promotion is to the post of

Inspector of Income Tax for uhich Recruitmsnt Rules

- were made in 1959 but the same uere amended retros

pectively w.e.f. 1st October, 1985. They state-, that

pending the amendmint of the Rules, the respondents,

their letter dated 1st October, 1985, decided to

make the promotions on the basis of the amended Rules,

All the applicants are claiming their promotion in

accordance uith the provisions of the unamended Rules,

As common questions of lau have bean raised in these

^ applications, it is proposed to deal uith the same in

a common judgement.

2. Before ua consider the facts of these cases, ua

may consider the salient provisions of the Rules,

3. Under the unamended Rules, Upper Oiuision Clurks

and higher ministerial grades, Stenographers (DG> and

Stenographers (Selection Grade), uith three years'

seryice in the respective grade, uho have qualified in

tha d spar traan tal examination for Income Tax Inspectors,

are eligible for promotion as Inspectors of Income Tax,

One-third of the total number of vacancies are to be

filled by direct recruitment and tuo-thirds by promotion

from the categoriss mentioned above. As regards promotion,

the names of all such qualified candidates are to be

arranged in tuo separate lists. In the first list, the

namies of all qualified persons are to be arranged in order
\

of seniority in the Department, In the second list, the

names of all the qualified persons will be arranged'

according to the date/year of passing the departmental

examination, provided that tha oersons uho pass. the
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sxafTiinabion on th,a sarns dat8, uill bj arranged according

to thair seniority in the Dspartmant, r:Af,ter the approval
_

of the parsons in tha tuo lists by ths OPCs,

ths namus of all selactad candidates will be smbodiad
ssl'act

in two sijparate/_l ists, Wacancias in the promotion quota

bJill be filled altsrnatsiyriv from the tu o lists,

3y tha latter datsd 1st- Cctober, 1985, it uas

dacidsd to introduce a quota system in seniority for the

purpose .of promotion to tha post, of Inspector of Income

Tax. This uas in accordance with tha proposed amsndmant

to the Rules.' It uas decided to fix up a quota for the

ministerial cadres (Suparuisors Grades 1 and il, Haad

Cl.arkss Tax Assistants, and -Upper Oiuision Clerks) and

Stenographer Group in the ratio of 3:1., i.e., thrae

vacancies for ministerial group and one for stanoqrapher

group for filling up the antire promotion quota in th'e

cadre of Inspactor of Income Tax. This quota uas

applicable for filling up one-third v/acancias of promotion
• /

on the basis of sani ori ty-cum-mari t and also for filling

up the other one-third vacancies on the basis of the

date/yaar of passing, Thesa instructions uora to be
\

applicable'u.a.f. 1.10,1985. It uas addsd in the letter

that the Rules of 1969. uere being amandad,

5. The '^iules ware amandad by nohification dated 8th

September, 1 98 5 uhich •Uas"'. publi sh ad in the Gazette of

India on 20 th Saptambar, 1985., The amendment uas given

retr0spactive affect from 1.10,1985, i,a,, the date of

the lattar mentioned above. According to the ainandmsnt,

Supervisors, Grade I and Grade II, Haad-Clerks, Tax

Assistants, and UOCs (I'lini star ial Cadre) and Stenographers

Grade 1,. Grade II and Grade III (Stenogr aphar s Cadra),uith
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three years' ssruice in the rsspectivs grade, uho have

qualified in the dspartmantal exarnination •for Incoffl0««'

Tax Inspectors ars eligible for promotion. The names

of all such qualified candidates shall be arranged

cadre-uise, in tuo separata lists for each cadre. • In

the first list, names of all the qualified candidates

falling in a cadre, shall be arranged in order' of

seniority in ths department. In the second list, the

names of all'the qualified persons falling in a cadre,

shall be arranged according to the date or, as the case

may .be, the year of passing the departmental competitiv/e

examination, provided that the persons uho pass the

examination on the same date shall be arranged according

to their seniority in the department. On the approval

of persons in the said lists, relating to each cadre by

the Qepartment Promotion Committee, ths names of all the

selected candidates shall be arranged in two Select Lists

in the ratio of 3 1, one containing the names of the

perso-ns from both the cadres on the basis of seniority,

and the ot'her containing the names of parsons from both

the cadres on the basis of the data or, as the case may

be, the year of passing the departmental sxamination„

'i/acancies in the promotion quota shall be filled'from the

said tuo Select Lists in such a manner that the ratio of

3;1 is maintainsd between ths riini sterial Cadre- and the

Stenographers Cadre.

6. In the E;xplanatory Miemorandum accompanying the

notification whereby the Rules were amended, it uas

mentioned that the amendment uas made follouing

representations from the Staff side. It uas also added

that ''since these instructions are already being fol-loued

I ^ $
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and th-3 am and rnsnt - of the Rulss is t a •r eg uiar i se

thf3 said position formally, no an 3 uill'ba adusrsely

affected as a result of the r3trosp3cti>J a effsct

bsing giuan to this nobification."

The applicants in thsse applications have contended

that thay are entitled to promotion to the post of Inspector

of Income Tax in accord anca with the prnv/isions of the

unamended Rules, Applicants in DA Nos. 329/B7 and 402/S7

have also prayed for quashing the notirication dated

S. 9. 1 986 whereby the Hulss uara amended by the respond.en ts,

8. The admitted factual position is that the respondents,

v^ide their sanction letter dated 29.7, 1 986, created 500

temporary posts of Inspectors of Income Tax along li/ith

other posts for implementing the prov/isions of Section

133-B of the Income Tax Act. The question arising for

consideration is whether the posts are' to be filled in

accordance with- the unamended Rules or the amended Rules,

9. In D, A, 661/86, the Tribunal had passed an order

on 1,9,1986 to the effect that it is not advisable to

stay the D, P. C, proceedings and that it may be held to

consider all eligible candidates "in accordance uith the

f^ulas'*. This was clarified in the subsequan't order dated

1 2, 9, 1986 as f ollous:-

" In making the order dated 1 . 9. 1 986, what the
Tribunal intended was that the Q.P.C, may be
held to consider all eligible candidates in
accordance uith the Rules as they stood on
that day. If the respondents intend to follow
any other Rule, they shall not do so unless
they obtain orders of this Tribunal,''

10. Thereafter, the Rules were amended and the

respondents filed f'lP-936/86 seeking vacation of the

order dated 1 2. 9. 1986, as O.P.C. was.tobe held in

accordance with the amended rules subject to the ultimate
G

,*»©6. .,
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outcome of the application. The respondants also

. undertook to ksep five posts T3s3v\ied for the applicants

subjact to ths results of the application. The said P.

was considerad by the Tribunal on 22. 1 . 1987, uhen the

Tribunal obssrusd that the proper course would be to amend

the application. Accordingly, the apolicants in OA-661/85

amandsd the application . chal lengi ng the retrospective

aiTisndmsnt of the Rules. On 23. 1 . 1 987, the Tribunal
\

further directed that any promotion mad.e will be subject

to the result of the application,

11. From the fqregoing discussionr, it will be seen

that tho.ugh sanction for the creation of 500 posts of

Inspectors of Income Tax had been given on 29th July,1986,

these posts remained unfilled till the amended Rules uere

brought into force by the notification dated 8.9,1985

retrospectively from 1.10,1985.

12, IJe have carefully gone through the records of the

casasand have heard the learned counsel for all the parties.

It is clear that it uas after the respond snts decided to

amend the Rules vide their letter dated 1 , 10, 1985 that

5 00 posts of Inspectors of Income Tax were sanctioned vi de

^ their letter dated 29, 7. 1986, There is nothing to indicate

„ on record that the rasoondents took any action to fill up
OK '

/_0A-66l/e6 the posts soon after thay uera created. The applicants^ in /_

have, however, drawn our attention to a note dated 8.8,19 85

whereby the list of eligible candidates for the promotion

of Inspectors from ^'iini steri al Cadre and Stenographers

Cadre, and a separate list of the reserved category candi

dates were sought to be circulated among the eligible

candidates with the advice that they should check the

e • • • *7 » •
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corractness of the names in thsse lists and discrepancy,

if any, might be brought to the notice of ,the raspondents

uithin one week of the data of circulation of the lists.

This uas in connection with the proposed O.P.C. for

promotion to the cadre of Inspectors.
i?^Kapoor, the -

13, Shrii £_ learn 3d counsel for, the applicants stated that

"the note dated 8.8. 1986 mentioned above, indicates that

action for filling up the posts had been initiated by

the respondents on that date. This uas denied by the.

learned counsel for the respondents, Smt, Raj Kumari

Chopra, uho drsu our attention to the order passed by

the Tribunal on 23. 1, 1987 directing that any' promotion

made will be subject to the result of the application.

The said, order was passed pursuant to the Tli sc el Ian ecus

Petition Mo, 936/85 filed by the respondents for vacating

the stay order dated 12. 9. 1 986 and i"1P-76/87 filed by

the applicants for amending the Q. A. for challenging the

retrospactiue operation of the amended rules.

14, The learned counsel for both the parties haue

relied upon a catena of authorities in respect of their
-A-

respective contentions.

15, In our opinion, the decisions relied boon bv the

learned counsel for both the parties are f, ^istingui'shati le

'•aiS, none of them is directly relev/ant to the issue arising

for consideration in these applications. The basic issue

is whether the applicants have a vested right to promotion

to the posts sanctioned v ide order dated 29.7. 1 985, and

whether these posts are to be filled up under the unamsnded

or the amended Rules. in case the applicants have a vested

"^"Cases relied upon by the Isarnsd counsel of_ Applicants'

Y,3. Rangaiah 1/s, 3, Srinivasa H'ao, 198 3 iS) SCC 284;
£x-i'lajor N.,C, Singhal Vs. 0. G. , Armed Forces, "ledical
Services, 1 972 SC"528 ; and'Lx-Capt, K.C. Arora and Another

•'̂ Sc State of Haryana & Drso ,1 98413) SCC 281.
ses relied upon fay the learned Counsel of the Respondents!

A.'l.n. 1969 SC 11B , "l 24 ; ~A. I. . 1958""s. C, 575; and
A. I.R. 1961 S.E. 1534,
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riqhb fco promotion under the unamanded -Fsulss, the same

cannot ba talon auay by a retrospectiv/e amendment of

tha Rules.. If thsy have no such vestsd right? ths

posts could be fillad.up in accordance uith tha amended

n.ules.' This is tha strict legal position.

16. The concapt of 'uestad right' has baan consider ad

by the Supreme Court in tha context of r3trospective

amendmant of statutory rules. According to the said

concept, promotions that have alraady been earned under

• tha previous rules cannot be taken aUay by retrospac tive

amsndmsnt of ths rules (vide Uinp Cominandar 3. Kumar Us.

Union of India & Gthersj 1982 (2) SCC 115). Likeuise,

the banafits acquired under tha previous rules cannot, be

taken auay by a retrospective amendment (vide K. C, Arora

& Another ^s. State of Haryanaj 1984 (3) SCC 281 and

T.R. Kapur 1/s. State of Haryana, 1986 (4) SLR 155). The

right accrued to offi.cers under the previous rules in the

matter of determination of their ssniority5cannot be

taken away by retrospective amendment (v ide P.D. Aggarual

Vs. State of U. P. , 1987 (3) SCC 522). In P.D. Aggarual's

casGj the Supreme Court relied upon the following

observations in T.R, Kapur' s cass;-

"It is well settled that the power to frame
rulas fco regulate the conditions of service under
the proviso to Article 309 of the Constitution
carries with it tha po'Jer to amand >or alter the
rulas with a retrospective effect; B, S. liadhera
Vs. Union of India, Raj Kumar MSo Union of Indiaj
K. Nagaraj s. State of ' A, P. 'and State of 3 & K

s. Friloki Nath Khosa. it is equally well
settled that any rule which affects ths right of
a person to be considered for' promotion is a
condition of service although mere chances of
promotion may not be. It may further be stated
that any authority competent to lay doun quali
fications for promotion^ is also competent to
change tha qualifications. Tha rules defining
qualifications and suitability for promotion are
conditions of service and thay can ba changed
retrospectivsly. This rule is? .houever, subject

Ck_.
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to a uell recognised principle that the
banefits acquirsd undar tha existing rules
cannot be takisn aUay by an amendrosnt uith
retrospective affect, that is to say, there
is no pouer to make such a rule under the
proviso to Article 30 9 uhich affects or
impairs vested fights;- Therifore, unless
it is specifically provided in tha rul is, the
employees uho are already promoted before the
amendment of the rules, cannot be reverted
and their promotion cannot be recalled. In
o theru ord s, sue h rules laying d oun quali-
fications for promotion made uith retrospec
tive affect must necessarily satisfy the
tests of Articles 14 and 15(l) of the
Con sti tution."

I

17. It is, therefore, clear that though a rule uhich

affects the right of a person to be considered for

promotion is a condition of service, mere chances of

promotion may not be so.

18. To our mind, the amendment of the Rules may affect

the chances of promotion of the applicants before us. ,

T'lare chance-s of promotion are not, houevers, n condition^

of service. There is no statutory rule stipulating that

the vacancies are reqjired to be filled up immediately

after they arise. A reasonable time may be involved in

processing the filling up of vacancies. In view of this,

it is for the Govarliment to consider as to uhen a post

may be filled up and in uhat manner. In the instant case,

before the creation of 500 temporary posts of Inspectors of
I

Income Tax, the Government had taken a conscious policy

decision vide their letter dated 1.10.1985 to amend the

Rules. The O.P.C. uas not convened before the Rules were
\

actually amended by notification dated 8.9,1986. In

vieui of this, we are of the opinion that tha filling up

of the posts in accordance with tha provisions of tha

amended Hules cannot be called in question,

19. In the facts and circumstances of the case, ua

hold that the respondents have not committed any

0^

. . » . 1 0 . o ,
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illsgality or unconstifcutionality in filling up the

nauly era at'3d posts of Inspectors of Income fax v id 8

sanction lattr^r dated 29. 7. 1986, in accordance with

the prouisions of the amended isules. The r etr oseec tiv e

amendmont of the Rules cannot also be said to have taken

auay any vested right of the applicants to' promotion. It

•T)ay be that the retrospective amendment of the Rules

has diluted the chances of promotion of the applicants.

The retroS03Ctive amendment of the Rules cannot be

quashed on that grourud.

20. In the result, ue see no merit in DA-Sel/SS, 0A~329/G

and QA-40 2/ 87 and dismiss them. The parties will bear

their oun costs. Let a copy of this order be placed in

sach of the cess files.

( I. K. Rasg otf0,, .,
Administrative nemb ef/ y •••

(p. K. Kartha)
WicB~Chairman(0ud1. )


