Central Administrative Tribungl
Principal 3a2nch, New Delhi

B

Kegn, Nos,1, 0A=56 1/86'b// Date: 24,711,89
2. 0A-329/87
3., UA-402/87

Arora & Urs, .... Applicants

Te Shri 2. K
. T © Vgrsus oL T e et e
dnion of India & Ors. ..., Respondants
For the Applicants esee Ohri R, Kapoor, Advocate
For the Fespondents eees Smt, Raj Kumarl Chopra
fdvocate,
2. Shri q.h.n.Uara Prasad ...,. Applicants

& 5 Others

Varsus
Govt. of India & Ors, cooe LmspondvnFs
For the Applicants eoes Shri Duba Mohan Raog,
' ' Advocate
For the Respondents sees omt, Raj Kumari Chopra,
Advocate
For the Intsrvsnors seee 3hri S5.,K, Bisaria,Advocate

3. Shri M, Sivarama Krishnma.... Applicants
and Othzrs ‘

Govt, of India & Ors, eeos iBsSpONdents
For the Applicants eeee Shri Duba fohan R:o,
. Advoceate
For the Respondaents seee Smt. Raj Kumari Chopra,

Advocate,

CURAM: Hon'ble Shri P.¥, Kartha, Vice-Chairman(Judl.)
Hon'ble Shri I.K. Rasgotra, Administrative flzmbar,

1, Whethar Reporters of local ‘papers may boe allowad to
see@ the judgemant,
2. To be rafarred to the Heportar or not?;km

(Judgamant of the Bzanch delivered by Hon'ble
Shri P.K., Kertha, Yics-Chairman)

Thz applicants in tnese applications are working
in the Incems Tax Departmznt, The applicants in 0A-561/656

belong to the Stenographers Cadre and araz working at Delhi,
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he applicants in ths other two apnlications balong

to the ministerial cedre and ars working in Andhra
Pradssh, Their next oromeotion is to ths st of
i L2 postc of

Inspsctor of Income Tax for which Hecrt itmant Rulses

2

3

3

wars made in 1959 but tha sama 2 am=nced retros-

\s]

8

ul

pectively w.,e.f, 1st October, 1 o« [Théy state . that

pending the amendm-ant of the Rules, the respondants,

1<

ide their letter datad 1st Octobar, 1985, decided to

the promotions on the bssis of the am=nded Rules,

3
D
7]

All the applicants are claiming their promotion in
accordanca with the provisions of ths unamsndesd Rulss,
As common gquastions of law have b@én raised in these
applications, it is proposad to deal with ths same in

a common judgement, |

2. Before we considzsr the facts of thase Cases, WU\
may consider the salisnt provisions of ths Tules,

3. Undsr the unamended Rules, Upper Division Clurks
and highar ministerial grgdss, Stenogfaphars (0G) and
Stenographers (Selsction Grade), with thres years'
servics in the respective grade, wWho have qﬁalified in
tha departmental examination for Incoms Tax Inspectors,
are'eligible for promotion as Inspectors of Income Tax,
One-third of the total number of vacanciass are to he

filled by .direct rscruitment and Ltwo-thirds by promotion

b}

from the catagories mantioned above., As regards promeotion,

the namzs of all such gualified candidates are to be

arranged in two szparate lists, In ths first list, the

namzs of all guelified persons ars to be arranged in ordar

A

of seniority in the Despartment, In the szcond list, ths

namas of all the qualified persons will be arranged’

according to the date/year of passing the dapartmantal

examination, provided that ths .persons who pass. the

O
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examination on thg sames date, will bu arrangad according

to their seniority in the Departmant, .cAfbar the approval

= -

paresons in the two(._____— Ylists by the DPCs,
e —

1)

of th

the namues of all selacted candidates will be ambodied
. saladt &
in two sevparate/lists, Vacancies in the promotion quota

will be Fillod altsrnatélyly from the two lists,
4, B8y the lstter dated 1st Cctober, 1985, it was

~

d=cidsd to introduce a guote system in saniority for the

£

purpose of promcotion to thz post . of Inspactor of Income

Tax., This vas in accordance with ths propossd amendmant

.

to the Rules,” It wvas decided to fix up a cuocta Por the
. . . r . ~ .
ministerial cadres (Suparvisors Grades I and 1I, Hzad

Llarks, Tax Assi'stants, and Upper Division Clzrks} and

tenographer Group in the ratio of 3:1, i,=2,, thrae

cr

vacancies Tor ministerial group and one for stsnographer
group for filling up the zntire promotion guota in the
cadre of Ingpzctor of Income Tax, This quota_uas
applica&ia for filling Qp one~third vacancizs of

/ .
4

on the basis of seniority-cum-mzrit and also for filling
ug the other cne-third vacsncies on the basis of thg
date/y=zar of péssing. Thesz instructions vaorz to be
applicable w,2,f, 1.10,1685, It was addad in the letter

that the Hules of 13969 were being amasndad,

5, The Rules ware amsndad by notification datad 8th
O~ - '
September, 1986 which/was” noublishzt in the Sazette of

W

India on 20th Saptambar, 1586, The amendment was given

ot
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ve effect from 1.10,1885, i,2., tha datzs of
the lzitt=r menticned abova, According to the amsndment,

Superviscrs, Srade I and Grede II, Head-Clerks, Tax

Assistants, and UDCs (Ministerial Cadre) and Stenographers

promotion

Grade 1, Grade 1l and Grade [II {Stencgraphers Cadrs),with

000-400’
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thraee years' ssrvicCe in the raspective grade, who have

qualified in the departmantal exanmination.far IAcomm-

. L .. )
Tax Inspscters arz eligibls for promotion, The names

of dll such gualified caendidates shall he arranged

cadre~uise, in tuo eeparats lists for sach cadre, - In
the firet list, namzs of all the gualified candidate

falling in a cadre, shall be arrangad in order of

[l

seniority in the dapartment, In the second list, the

i3
]
)

names of all the qualifisd persons falling in a cad

shall be arrangad according to the date or, 2s the case

may be, the y2ar aof passing the departmental comp=tizive
‘ R v gxamination, nrovidad that the psrsons Wwho pass the
¥
‘b A examination on the sam2 date shall be arrangsd according

[

to thair s

@

niority in ths departmant, Un the approval

of persons in the said lists, relating to sach cadre by

o
s
[
©

lepar tment Promotion Committee, the namss of all tha

0
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j
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ndidates shall be arrangsd in tuo Select Lists
in the ratio of 3 .0 1, one containing thes namss oFythe
persons from both ths cadres on the basis of ssniority,
and the other contaiging the names of pzrsons from both

the cadres on the basis of the dat

(

0Ty as Lhe case may

Stenographers Cadre,

n
.

In the Eixplanatory Memorandum accompanying the

'
P

ntification whereby tne Hules were amendad, it uwas

[49]

3

mentioned that the amzndment was made follouwing

reprasentations from the Staff side, 1t was also edded
that "sincaz these insbructions are alrzady being followad
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nel is to'ragularise

the said position formally, no onz will bz adv arsely
affectad as a reosult of the retrospactive effact

bzing givan to this notification,

7 The applicants in thzse agpslications have contendead

that they entitlsd to promotion to the post of Inspector

—~ ]
) Lo}
x U]

of Income in accordance with the provisions of the
unagmended Rulss, ﬁpplicanﬁs in OA Nos, 329/87 and 402/87
have also prayed for guashing ths notification dated
€.9.1986 whareby the Hules were amended by the raspondan ts,
8. The admittsd factual position is thét the respondents,

'

ated 29,7.1986, creatsd 500

[

vide their sanction lstter
temporary posts of Inspectors of Income Tax along Wwith
other posts for implemsnting the provisions of Section

133-8 of ths Income Tax Act., Ths question arising for

consideration is whathsr ths posts are to ba filled in
accordance with thz2 unamendsd Hulses or the amsnded Rules,
9. In 0.A.661/86, the Tribunal had passed an ordsr

an 1.9,1986 to the affect that it is not advisable to

stay ths D.P.C. proce:dings and that it may be hzald to

consider all eligible candidates "in accordance with the

Rulzs®, This was glarified in the subsaquent ordsr datad
12,9,1986 as follousi-

"In making the order dated 1.8.1906, what the
Tribunal intendad was that the D,P.L, may be
hald tc consider all eligible candidates in
accardancs with the Rules as thay stood on
that day. If ths respondasnts intand to follou
any other Rule, they shall not do so unless
they obtain orders of this Tribunal,®

b

D M@

A

10, Tharsafizr, the Rules were amended and the

responcdants Filad 11P-936/86 sesking vacation of the

T

ordar dated 12.9.1986, =ss U,P.C, wasitobe held in

accordance with the amended rul:s subjsct to the ultimate

< T
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outcome of the application, The raspondents also
undertook to keep five posts reserved for the applicants
subjsct to ths results of the applicetion, The said M, P.
was considersd by the Tribunal on 22,1.1987, when the
Tribunal obsarved that the propsr course would be Lo amand
tha apélication. Accordingly, the apnlicants in UA-661/86
amanded thz application challenging the retrospsctive

amzndment of tha Rulss, On 23,1,1987, the Tribunal

further directad that any promotion made will ba subjsct
to the result of the application,

11 Fram the fgrsgoing discussicne, it will be szen
that though sanction for ths creation of 500 posts QF

_.' Inspsctors of Income Tax had bean given on 29th July, 1986,

uer

0]

these posts remained unfilled till the amanded Rule

©]

brought into force by the notification dated 8,5.15986

ratrospectively frem 1.10,1585.

12, We have carsefully gone through ths records of ths

casasand have haard the learnsd cowunsel for all the partias.

@

It is clear that it was af tzr the r=sspondents decided

(e
O

Y

dated 1.10.1985 that

Q
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ci-
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amznd the Rulss vide thair let

¢

o

500 posts of Inspsctors of Incoms Tax uware sanctionsd vide

¢ their letter dated 29.,7.1986, Therzs is nothing to indicats
G on racord that the raspondants took any action to fill up
-
/0A-661/86 th= posts soon after they wers crz2ated. The applicants in [/

havs, howasver, drawn our attention to a2 note dated 8,8.1986
.uhereby thz list of eligible Céndidatgs for thz promoction
of Inspectors from Ministerial Cadre and Stenographars
Cédre, and a separats list of the rsserved category candi-
dates wer= sought to be circulated among the eligible

candidates uith the advice that thsy should chack the

cooo?o'?



corrzctness of the namss in thess lists an
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discrapancy,

[

Fany, might be brought to the notics of .ths rasponden

i

S

ithin aone wesk of the dats of circul=ztion of the lists,

Thie was in connection with the proposed D.P.C. for

¢

a
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1
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romotion to the cadre of Inspectors.
& Kzpoor,the -
3. 8hih /learnzd counssl for the apnlicants stated that

he note datad 8.8,1986 mentionsd above, indicates that
ction for filling up the posts had bzen initiated by
hs respondants on that date. This was danied by the
garnsd counsal for thes rsspondents, Smt., Raj Kumari
hopra, who drsw our attention to the order passed by
hs Tribunal on 23,71,1987 directing thét any promotion
ade will be szject to the ra2sult of the applic

ation,

to the Miscellansous
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Potition No,936/86 filed by th= ruspondants for vacating

respective contentions,

h= stay order datesd 12,9,1986 and "P-76/87 filed by

o
g
@

he applicants for amending the O.A. for challesnging

ztrospzctive operation of ths amendad rulss,
4, The lzarnad counsel for both the partiss have
glizd upon a catena of authorities in respect of their

'}(.

5, In our opinion, the decisions realied upon by the
ezarnad counssl for both the partiess a dAstingu1shjble
. . \ — \N -

‘a3 none of them is dirsctly ralevant to the issue arising

F‘

i

1)

for consideration in these applications., Thz basic issus

s uhathzr the applicants have a vested right to promotion

to ths posts sanctionad vide order dated 29,7,1986, and

hether thzssz posts are to be filled up under the unamendsed

N
or the amanded Rulss., In cass the applicents have a vestsd
*Cages reliEd oon by the lzarnasd cpounsel of Applicantst
Y.3. ﬁangaiah Vs, J, Srinivasa Paoc, 1983 {(3) SCC 284;
Ex-flajor Ne.C., Singhal Vs, D.0., Armed Forcss, Medical
Sarvicsas, 1972 S5C 6283 and Ex-LCapt, K.Ll. Arora and Another
/s, State of Haryana & Or ~So g ] 84\7\ 5CC 281,
Cases ralied upon by the learned Counssl of the "asspondentss
r';:\u lot:\o 1969 CC 118, 124; {"1@ I.F“‘. 1968 ::‘o Co 575; aﬂd
A, I

e 1961 S,€, 1534,

O
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right to promotion under the unamsnded Kules, the same
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not be takaen avay by a rstrospective amendment of

ot
o
€3]

b:) - -
Rules. If thay have no such vested right, ths

posts could be filled.up in accordance with the amended
Rules,” This is the strict legal position.

16, The concapt of 'vestsd right' has ba2sn considerad
by the Supreme Court in ths context of ratrospectivs

amendmsnt of statutory rules., According to the sai

Q.

concept, promotions that have alresady been sarnsd undsr

.the previous rules cannct be taksn away by retrogspsctive

amendment of the rules {vide Wing Commandsr J., Kumar Vs

Se

ps

Union of India & Othsrs, 1582 {2) 3CC 116), Likewise,

I}

r the previous rulas cannot be

(o

the bansfits acquired und:
taken away by a retrospective amsndmant (&ide KeCe Arora

& Another Vs, State of Haryana, 1984 (3) SCC 281 and

Lo

T.R. Kapur Vs, State of Haryana, 1986 {4} SLR 155), The
right accrued to officsrs under ths previcus rulas in the

matter of dstermination of their ssniority,cannot be

taken away by retrospsctive amendmant (vide P.U. Apgaruval

Vs, State of U.+"., 1587 (3>'SCC 622). In P,D. Aggarwal's

<

case, the Supreme Court relisd upon the following

Q
o
4]
_\TJl
<
2y}

tions in T.R. Kapur's case:i=

"It is well esttled that ths power to Frams
rulss to regulate the conditions of ssrvice undar
tha proviso to Article 309 of the Constitutioen
carfies with it thsz pow=sr to amzsnd or altsr the
ruless with a restrospective of fect: B. S, Vadhsra

Vs, dﬂl”ﬂ of India, Raj Kumar Vs, Union of Ihdia,
K, Nagaraj Vs, State of A.P. and Stats of J & K
U?. lriloki Nath Khosa, It is squally wsll

settlad that any ruls vhich affects ths right of
&

.

a person to ba considered for promotion is a
condition of sarvics although msre chancss of

promotion may not be, It may furthsr be stated
that any auuworlty competznt to lay doun 7uall~
fications for pﬁomomon9 is elso competent to
change th& qualifications, The tul=zs defining
qualifications and suitability for promotion are
conditicns aof servicz and thay can be channged
retrospectively, This rule is, houzver, subjact

3
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to a well racognised principle that ths
banefits acquirzd undaer tha axisting rules
cannot be takan away by an amandmasnt with
retrospsective offact, that is to say, thare
is no pouwer to make such a rule under the
provisoc to Article 309 uhich affzcts or
impairs vested Tightssy  Thar:fore, unless

it is spacificszlly provided in the rul:s, the
"employzes who are alrsady promoted before the
amendment of the rules, cannot be revarted
and thzir promotion cannot be recalled, 1
otherwords, such rules laying doun quali-
fications for promotion made with retrospsc-
tive effect must nzcessarily satisfy the
tests of Articles 14 and 15(1) of the
Constitution,"

N

1

17. It is, thoerafore, clsar that though a rule which
affects ths right ona person to be considersd for
aromoticn is a condition of servics, msrz chances of
promction may not be so,

18, Toc our mind, the amandment of the Bulzss may affect
ths chancss of prohation'of the applic%nts before us. .

, o o

Mere chancas of promotion are not, hoWever, - conditiond

of servics, Thera is no statutory rule stipulating that
the vacancizs are rearired to be fillad up immediately

af tar they ariss, A rzasonable time may be involved in
procassing tha filling up of vacahfcies, In visw of this,

it is for the Govermment Lo consider as to when a post

may be fillad up and in what mannsr., In thz instant casz,

befora the crzation of 500 temporary posts of Inspectors of
Income Tax, the Govsrnment had tekan a conscious policy’

tts

cisien vide their 1 datad 1,10.1985 to amand the

1J
]

L
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Rules, The D.P,C. uwas not convened heforz the Rul=ss uare
, \

actually amsndad by notification datad 2,9,19286., In

W

visw af this, w2 arz of the opinion that ths Filling up
of the pcsts in accordancs with the provisions of the
amzncd 28 Qulzs cannot bz callzd in gu=stion,

19, In the facts and circumstanca

oo}

of tha casz, ue

hold that the rzspondants have not committed any

O

oeoqu-o,
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ill2gality or unconstitutionality in filling up the
nauly created posts of Inspectors of Income Tax vide

sanction lsttor datad 29.7.1986, in accordancaz with

thz provisions of the amended nulzs. Ths retrososctive

amandment of the Rulzs cannot also bz said to havz takan

avay any vzstad right of the applicants to'p;omctiono It

may be that ths ratrcspactive amsndimoent of the Rulos

has dilut=d ths chanczs of precmotion of the applicants,

The retrosnsctive amendment of the Rules cannot be

quashad on that ground,

20, In the rasult, We sss no marit in CA-661/86, 0A-329/8

and 0A-402/87 and dismiss them, The partiess will baar

their own costs, Let a copy of this order bs placed in

gach of the cass files,

i /7 - ' G%um¢4r:i:\ ‘
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(I.K. r»acgot? ) (P. K, Kartm)
fdministrative fle _5 V/L/7 Vica-Chairman(Jdudl,)



