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In a batch of eleven cases, including the instant

case, questions of seniority and promotion of officers of the

Military Engineering Service (MES for short) have been

raised. The applicants in these applications are direct

recruits belonging to two categories - those who qualified in

the Competitive Engineering Services Examination and those

who qualified in the interview by Union Public Service

Commission (UPSC for short) through relaxation of the rules.

They were initially appointed as Assistant Executive

Engineers(AEE for short). Some of them had been promoted to

the grade of Executive Engineer(EE for short)) after holding

regular DPCs and some had been promoted on ad hoc basis but

these promotions had been made subject to the final outcome

of the litigation which was pending in the Courts. MP

1180/1987 filed by the Union of India praying for transfer to

the Principal Bench from the Jodhpur, Calcutta and Hyderabad

Benches, applications filed by the officers of the MES was

allowed by the Hon'ble Chairman vide order dated 9.5.1989 so

as to avoid conflict of decisions and that is how these cases

have come up before us for consideration and disposal.

2. We have heard the learned counsel for both

parties at length and have gone through the voluminous

records J carefully. The respondents have made

available the relevant minutes- of the meetings of the

Departmental Promotion Committee (DPC for short) which have

been perused by us. We have duly considered the catena of

cv-
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decisions mli®3 upon by fcoth sides*- There are three maior

nnsops of officers of Enairjeerinq Cadre of MES. riamelv, the

prcsRotes aroup, the dir^rrt: recruit (interview) group and

the Direct Recruit (Examination) qroup. The interests of

these qroups are not similar. Nevertheless, scstjs of the

issues am consnon and it '̂ foisld be convenient to discuss th^

at the outset tefore considerincj the facts of each C3se-

3. Broadlv speakinq, the issues rais^ arise out of

the decision of the Suprsne Court in A. Janardhana Vs-

Llniosi of India/ 1983 SCX: (LSS) 467. The applicants are

cxjntendinq that Janardhans's case has not b^n properly

understood and implsfisnted. The respondents are csantendinq

that they have irrolen^nted it in letter and spirit-

*C3se law relied upon by the applicants!

SiiR 1973 ^ lOSSi AIR 1964 s: 423? 1976(1) SLR 806; AIR
1987 SC 1889^ AIR 1968 SC 1113; 1989(9) ATC 799; 1986 (4) SU
564a 1988(3) SL.3 208: 1988(3) SLJ 241; AIR 1988 SC 2255;
1989(1) SLJ (CAT) 430; 1968 SLR 333; 1976(1) SLR 805;
1991(2) SLJ (CAT) 100; 1989(1) SU (CAT) 257; 1992(2) JT(SC)
264; 1989(9) ATC 396; AIR 1990 ^311-

*Case la'rf relied urK5n by the resy»ndents:

1989(4) SLJ (CAT) 927? ATR 1987(2) CAT 637; ATR 1987(2) CAT
60: 1991(1) SLJ,(C::AT) 530? 1984(4) SLJ 564? 1987(1) SLJ(CAT)
462: 1989(3) SLJ(CAT) 219; 1989(4) SLJ(CAT) 723; 1990(2)
SLJ(CAT) 268: 1987(1) SLJ(CAT) 592; 1989(2) SCALE 20b; AIR
1992 SC 1806: 1992(3) SEJ 73; JT 1992(5) SC 667; JT 1992(5)

SC 565; JT 1992(5) SC 525: 1990(14) ATC 379; AIR 1969 SC
1249: 1974(1) SLR 595: AIR 1955 SC 233? 1987 Supp-SCC 15;
1988(3! SU 204: 1988^3) SLJ(CAT) 241; 1988(3) SLJ(SC) 61;
1991(1) SLJ (CAT) 4; AIR 1987 SC 1748? AIR 1985 SC 1378;
1989(9) ATC-799; 1990(1) ATJ 440? 1971(1) SCC 583: 1974(4)
see 308: 1968(1) SCR 111; JT 1992(5) SC 92? 1991(18) ATC 65:
AIR 1992 SC 435; 1991(2)) SLJ 100? 1991(2) SLJ 14? 1974(1)
SLR 594; AIR 1985 SC 227; AIR 1967 SC 1467; AIR 1967 SC 1910;
AIR 1969 Delhi 15; AIR 19Sh SC lb58? AIR 1970 SC 1748? AIR
1985 SC 1457: 1992(3)SLJ 272? 1987 SCC(L&S) 272? 1989(2)ATC
499: AIR 1974 SC 87? AIR 1968 SC 507? AIR 1971 SC 1318: AiR
1987 SC 1889- " rv
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4. Shri Janardhana was an Assistant Executive

Engineer belonging to the promotee category. He had filed a

Writ Petition in the Karnataka High Court in 1979 questioning

the validity and legality of the seniority list dated June

14, 1974 and the panel of promotion dated January 13, 1975 in

respect of 102 officers prepared on the basis of the impugned

seniority list. Prior to the publication of the impugned

seniority list, a seniority list of AEE was drawn up in 1963

and another list drawn up in 1967/68. In the operative part

of the judgment in Janardhana's case, the Supreme Court has

directed as follows:-

"Let a writ of certiorari be issued quashing and

setting aside the seniority list dated June 14, 1974. It is

further hereby declared that the seniority lists of 1963 and

1967/68 were valid and hold the field till 1969 and their

revision can be made in respect of members who joined

service after 1969 and the period subsequent to 1969, The

panel for promotion in respect of 102 officers included in

E-in-C's Proceedings No.65020/EE/74/EIR dated January 13,

1975 is quashed and set aside. ATI the promotions given

subsequent- to the filing of the petition in the High Court
o—-
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are subject to this decision and must be readjusted by

drawing up a fresh panel for promotion keeping in view the

1963 and 1967/68 seniority lists of AEE in the Tight of the
«

observations contained in this judgment".

5. The seniority list of 1974 was prepared

consistent with the quota rule. Before the said seniority

list was prepared, one Bachan Singh and another, two

promotees to the post of Assistant Executive Engineer in the

years 1958'and 1959 respectiveTy had filed a Writ Petition in

the Delhi High Court challenging the appointment of several

direct recruits of MES on the ground that their appointment

was contrary to and in- violation of the rules of recruitment

and they were not vaTidTy appointed and, therefore, could not

become members of the Service. The Writ Petition was

dismissed by the Delhi High Court and the matter was carried

in appeal to the Supreme Court, The Supreme Court in

Janardhana's case observed that in Bachan Singh's case, the

court "upheld the appointment of those direct recruits who

were appointed after interview by the UPSC by holding that

that was done in relaxation of the rules both as to

competitive examination and the promotions were given after

relaxing the quota rule. The court held that direct recruits

who were appointed by interview fall within the class of

direct recruits".

..6/-
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6. In Janardhana's case, it was,observed that since

recruitment contrary to the recognised mode of recruitment

under the relevant rules was held valid in Bachan Singh's

case, "it must follow as a corollary that the same emergency

compelled the Government to recruit by promotion engineers to

the post of AEE Class-I in excess of the quota by exercising

the power of relaxation and such recruitment ipso facto would

be valid. The promotees being validly promoted as the quota

rule was relaxed, would become members of the Service.

Whether the vacancies were in the permanent strength or in

the temporary cadre is irrelevant because none of them is

reverted on the ground that no more vacancy is available".

The appellant and those similarly situated were recruited by

promotion during these years in excess of the quota as

provided in the rules. The recruitment having been done for

meeting the exigencies of service by relaxing the rules,

including the quota rule, the promotion in excess of quota

would be valid. Once the recruitment was legal and valid,

there was no difference between the holders of permanent

posts and temporary 'posts in so far as it related to all the

members of the service. Persons recruited to temporary posts

would be members of the Service.

...7/
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7. In Janardhana's case, the Supreme Court took note

of the fact that the quota rule was wholly relaxed between

1959 and 1969 to suit the requirements of service and

observed that no effect can be given to the seniority rule

which wholly interlinked with the quota rule and cannot exist

apart from it on its own strength. This was implicit in the

seniority lists prepared in 1963 and 1967-68 in respect of

Assistant Executive Engineers which were drawn up in

accordance with the principle that continuous officiation

determines the inter se seniority. It was observed that the

aforesaid two seniority lists were legal and valid and drawn

up on the basis of the principle which satisfied the test of

Article 16 and that they must hold the field. The Supreme

Court further observed that the 1974 seniority list was

liable to be quashed on the following grounds

"The criteria on which 1974 seniority list is

founded are clearly illegal and invalid and this stems from

a misunderstanding and misinterpretation of the decision of

this Court in Bachan Singh's case. It also overlooks the

character of the appointments made during the period 1959 to

1969. It treats valid appointments as of doubtful validity.

It pushes down persons vaTidly appointed below those who were

...8/
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nevar in ssn/ics and for raasc^s -^ich we cannot appreciate,

it is teina insde sffsctiva fj^ 1951. In onr opinion, there
was no justification for n^re^^na the seniority list

etfectinq parsons, recruited or prc^rotad prior to 1959 yhsn
the rules acquired statutory character".

to the prayer of the apcsrisnt for a

direction to quash the panel for promotion dated January 13.
1975 of 102 officers on the ground that it 'was dra^^, up on,
the basis of the impuqned seniority list in which the

appellant and several similarly situated Assistant Executive

Enaine^-rs pnanoted vay back in 1962 onwan3s did not, find

tJ^air place and wem. therefore, not treated as beinq within

the zone oT proniotion, the Supreme Court obser^/ed in

Jai^rdhana^s case that this mlief must follou. as a necessary
corollary- The Supreme Court obssn.^ed tliat a fmsh panel for

promotion will have to bs drawn up consistent with the

seniority list of i9S3 and 1967 "because it was not disputed

that prc«s;-ticn from the cadre of ARE to Executive Enqineer is

on the principle of saniority-t-um-rnerit". The apr^llant had

souqht interim relief by way of injunction restraininq the

rBspondsnts not to proij>ote any one on the basis of the panel.

The Supreme Court declined, to qrant such relief "because

sxiqencies ot ser-^ice do demand that the vacancies have to be

filled". In order to protect the interest of the appellant

and those similarly situated, it was made clear that "any

...9/-
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promotion given subseqi!ient to the date of the filing of the

petition in the High Court must be temporary and- must abide

by the decision in this appeal. Therefore, consequent upon

the relief being given in this appeal, the promotions will

have to be readjusted and the case of the appellant and those

similarly situated will have to be examined for being brought

on the panel for promotion".

9. Some direct recruits through examination filed

review petitions in the Supreme Court which were dismissed

(CMP Nos. 8727-31 of 1983 - Maaanlal and Others Vs. U.O.I,

and CMP Nos. 9856-61 of 1983 - O.P. KaTsian & Others Vs.

Union of India). Contempt petition filed- in Janardhana's

case was also dismTssedCCMP No.25406 of 1984). Thus the

judgment of the Supreme Court in 3anardhana's case is final

and binding.

10. An important issue raised in the litigation

before us is whether promotion from the cadre of Assistant

Executive Engineer to Executive Engineer is on the principle

of seniority-cum-merit or on the principle of

merit-cum-seniority.

...10
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11. Broadly speaking, there are two methods for

promotion known to service jurisprudence - selection method

and non-selection method. The relative importance of

seniority and merit would depend on the method specified in

the Recruitment Rules. The relevant decisions of the Supreme

Court on the subject may be summed, up as follows;-

(i) In Sant Ram Sharma Vs. State of Rajasthan, AIR

1967 SC 1910, the Supreme Court observed that it is a well

established rule that promotion to selection grades or

selection posts is to be based primarily on merit and not on

seniority and that when the claim of officers to selection

posts is under consideration, seniority should not be

regarded except where the merit of the officers is judged to

be equal and no other criterion is, therefore, available.

In State of Mysore Vs. Syed Mehmood, 1968 SLR

333 at 335, the relevant rules provided for promotions to be

made by selection on the basis of seniority-cum-merit. The

Supreme Court observed that selection will be on the basis of

seniority subject to fitness of the candidate to discharge

the duties of the post from among persons eligible for

promotion. It was further observed that "where the promotion

is based on seniority-cum-meritn the officer cannot claim

promotion as a matter of right by virtue of his seniority

alone. If he is found unfit to discharge the duties of the

higher post, he may be passed over and an officer junior to

him may be promoted".
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(iii) In Janki Prasad Parimoo Vs. State of JSK,

1973(1) see 420 at 431, it was observed that "selection means

that the man selected for promotion must be of merit. Where

promotion is by seniority, merit takes the second place but

when it is a selection, merit takes the first place and it is

implicit in such selection that the man must not be just

average".

(iv) In Union of India Vs. M.L., Capoor, 1974 SCCCL&S

5 at 24-25, the Supreme Court has considered the meaning of

the service rule which stipulated that the selection for

inclusion in the select list shall be based on merit and

suitability in all respects with due regard to seniority. It

was observed that "what it means is that for inclusion in the

list, merit and suitability in all respects should be the

governing consideration and that seniority should play only a

secondary role. It is only when merit and suitability are

roughly equal that seniority will be a determining factor,

or, if it is not fairly possible to make an assessment inter

se ot the merit and suitability of two eligible candidates

and come to a firm conclusion, seniority would tilt the

scale".

(v) In State of Kerala Vs. N.M. Thomas, 1976

SCC(LSS) 227 at 252, the Supreme Court observed that "with

regard to promotion the normal principles are either

merit-cum-seniority or seniority-cum-merit.

Seniority-cum-merit means that given the minimum necessary

merit requisite for efficiency of administration, the senior

though the less meritorious shall have priority".

..12/-
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(vt) • In D.K. Mitra Vs. Union of India, 1985 SCC(L&S)

879, the Supreme Court upheld the validity of promotions made

on the basis of merit to the grade of Divisional Medical

Officers. The rules were amended to provide promotion by

non-selection method (i.e. seniority-cum-suitability). It

was held that promotions and appointments made under the new

rules cannot affect promotions and appointments already made

under the unamended rules.

(vii) In R.S. Dass Vs. Union of India, 1987(2) SLJ

(SO 55 at 63, the Supreme Court observed that "where

selection is made on merit alone for promotion-to a higher

service,selection of an officer although junior in service in

preference to his senior does not strictly amount to

supersession. Where promotion is made on the basis of

seniority the senior has preferential right to promotion

against his juniors but where promotion is made on merit

alone, senior officer has no legal right to promotion and if

juniors to him are selected for promotion on merit the senior

officer is not legally superseded. When merit is the

criteria for the selection amongst the members of the service

no officer has legal right to be selected for promotion,

except that he has only right to be considered along with

others".

..13/-
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(viii) ,In State Bank of India Vs. Mohd. Mynuddin., 1987

SCCd&S) 464, it was observed that "whenever promotion to a

higher post is to be made on the basis of merit no officer

can claim promotion to the higher-post as a matter of right

by virtue of seniority alone with effect from the date on

which his juniors are promoted".

(i'x) In S.B. Mathur Vs. Chief Justice of Delhi High

Court, 1989 SCC(L&S) 183, it was observed that where

selection is to be based on merit, seniority can be taken as

a relevant factor for limiting the zone of consideration

provided that this is not done so^rigidly as to exclude a

proper selection on merit being made. The minimum

eligibil ity,qualifications has to be kept distinct from the

zone of consideration and even if there are a large number of

candidates who satisfy the minimum eligibility requirement it

is not always required that they should be included in the

zone of consideration.

(x) The distinction between the method of promotion

by selection and of promotion on the basis of

seniority-cum-merit has been noticed in the case of R.S.

Raghunath Vs. State of Karnataka, 1991(2) SCALE,808.

...14/-
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12. According to the relevant Recruitment Rules
\

notified in January, 1970, the post of Executive Engineer is

a "selection post". The applicants in some of these

applications have referred to other organised Engineering

Services where the corresponding post in the senior Class I

scale is non-selection post. Even in the Surveyor cadre of

MES, the post of Surveyor of Works which corresponds to that

of Executive Engineer is treated and described as

"non-selection post". Thus according to- them, the

description of the post of Executive Engineer as "selection

post" in MES was an erroneous departure from the normal

pattern of promotion in corresponding post of other

equivalent organised services. The respondents have argued

that any reference to other organised services as well as

Surveyor Cadre of MES either in matter of duties or in matter

of promotion to the post of Executive Engineer has no bearing

on the case as promotions to the grade of Executive Engineer

in MES are made on the basis of the statutory recruitment

rules which classify the post as a "selection post".

13. The applicants have relied upon the submissions

made by the Department itself before the Estimates Committee,

of Parliament to the effect that one of their chief aims is

to bring some parity in promotional prospects in the MES with

...15/-



.15.

those prevailing in other Engineering Departments like

Railways and the CPWDCVide 25th Report of the Estimates

Committee, 1981-82). The Department had submitted"a Cadre

Review proposal to the Government in 1980-81 in which it was

stated that the post of Assistant Executive Engineer was

functionally a training post. According to the applicants,

this indicated that promotion to.the next higher grade i.e.

to the post of Executive Engineer was to be made on the basis

of seniority-cum-fTtness.

l't« As against the above, the respondents have

contended that no decision had been taken by the Government

at that point of time to make the post of Executive Engineer

a non-selectTon post to be filled on the basis of seniortty

only. They have also denied that the post of. Assistant

Executive Engineer has been accepted to be a training post.

15. Another point urged by the applicants is that the

Third Pay Commission had stated in Para 5 of Chapter XIV of

its report that the junior grade in organised Engineering

Services serves as a training and preparatory period before

promotion to' senior scale after five to six years. According

to them, the above recommendation has been accepted by the

Government. In this context, they have relied upon the

judgment of the Supreme Court in-Purshottam Lai Vs. Union of

India, AIR 1987 SC 1088.

...16/-
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aaairsst the above, the msf»nder>ts have stat^

that the reoDrt of the Third Pay Commission does not contain

any recomnsndation for makinq ths post of Executive Enqinser

3 non—selsctiori post to bs filled by senioritY-cum—fitness

and, thersl-ore, ths question of its acceptance doss not

arise. Accordinq to th^jPiinishottam Lai's case is rrot

aijplicsble to the facts and circijmstanc^s of tJie csse.

The rulinq in Janardhana^s case principally

mlated to the breakdoan of ths quota-rota rule and the

snuriciation of the principle that continuous officiation

dstei-mines inter se seniority of direct recinjits and

prrsDotees. Accordinqly, the SuprssKe Court set aside and

quashed the seniority list dated 14.S.1974 and upheld the

validity of the seniority lists of 1963 and 1967/&8. The

Supreme Court further set aside and quashed the panel for

prc^notion in respect of 102 officers on the basis of the

seniority lisli of 1974. As reqards prcanot3.ons made

subsequent to the filinq of the petition in the Hiqh Court,

-i-t ya::» direcrti^ that the same tiKiuld be subject to the

decision in Janardhan^s case and must be readjusted by

drawinq up a fmsh panel for proTiOtion keepinq in view the

1963 and 1967/68 seniority lists of Assistant Executive

Enqineers in tha liqht of the observations ODntained in the

judqment- The Supreme Qourt did not specifically consider

...17/-
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the question as to whether the promotion from Asstt.

Executive Engineer to Executive Engineer is to be on the

basis of selection method or non-selection method, though it

has made an observation in para 37 of the judgment that "it

was not disputed that promotion from the cadre of AEE to

Executive Engineer is on the principle of seniority

-cum-merit". Apparently, the- above observation was made

without regard to the the relevant recruitment rules of 1970

dealing with the selection method to be followed for

promotion from Assistant Executive Engineer to Executive

Engineer.

18. The respondents have mentioned in some of the

counter-affidavits filed by them that the method followed by

them for promotion to the post of Executive Engineer is

seniority-cum-merit in some paras and merit-cum-seniority in

some other paras. This is hardly relevant as the matter is

to be governed by the relevant recruitment' rules. The

relevant recruitment rules of 1970 classified the post of

Executive Engineer as "Selection Post". In view of this, we

are.of the opinion that promotion made by adopting the

selection method cannot be faulted on legal or constitutional

grounds. During the hearing of these matters, our attention

was drawn to the recruitment rules for the post of Executive

Engineer notified on 13.6.86 which again classify the post as

"Selection Post". The recruitment rules of 1986 were,

...18/
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however, superseded by rules notified on 9.7.91 entitled the

Indian Defence Service of EngineersCRecruitment and

Conditions of Service)) Rules, 1991, according to which the

post of Executive Engineer is to be filled upto

the extent of sixty six 2/3 percent by promotion from the

grade of Assistant Executive Engineers on non-selection basis

and of thirty three 1/3 percent from the grade of Assistant

Engineer on selection basis. The amended rules of 1991 shall

come into force on the date of their publication in the

official Ga^ettee which is 9.7.1991. In other words, the

amended rules are only prospective and not retrospective in

operation and would not govern the filling up of the

•vacancies prior to 9.7.1991. That' being so, the amendment of

— the rules have no relevance to these applications before us.

19. As observed above, in terms of Para 37 and 39 of

the judgment of the Supreme Court in Janardhana's case, any

promotion given subsequent to the date of filing of the

petition in the High Court in 1979 will have to be readjusted

and the case of Shri Janardhana and those similarly situated

will have to be examined for being brought on the panel for

promotion. A fresh panel for promotion will have to be drawn

up consistent with the seniority list of 1963 and 1967 in

view of the fact that the Supreme Court had quashed the panel

for promotion dated 13.1.1975 of 102 officers on the ground

that the same was drawn up on the basis of the impugned

seniority list of 1974 which had also been quashed.
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20. We are, therefore, of the opinion that the action

of the respondents in reviewing .the promotions made upto the

filing of the petition in the Karnataka High Court and in

preparing fresh panels of promotions after such review and

subsequent periods was truly in implementation of the

directions of the Supreme Court in Janardhan's case.

Promotions made on the basis of the impugned seniority list

of 1974 had been quashed by the Supreme Court in Janardhan's

case. Promotions made after the filing of the petitions in

the Karnataka High Court have been held to be subject to the

outcome in Janardhana's case. Therefore, the readjustment of

promotions, referred to in Janardhana's case,does not

necessarily mean that those who have already been promoted

should not be disturbed in their existing positions in the

panel of promotion regardless of the merit as adjudged by the

DPC on the basis of. the seniority lists of 1967/68. The

purport of the judgment in Janardhana's case is that the

entire exercise of making promotions to the post of Executive

Engineers should be undertaken afresh on the basis of the

1967/68 seniority list in the light of the observations

contained in the judgment. Whether or not it would be fair

and just to revert those who had already been duly promoted

as Executive Engineers, after the lapse of a few years, while

drawing up fresh panels for promotion pursuant to the

directions of the Supreme Court in Janardhana's case is an

entirely different matter, which will be considered later in

the course of this judgment.

. .20/
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21. The DPCs for 1976,' 1977 and 1978 were held on the

basis of the seniority list issued in June, 1974 which had

been set aside and quashed in Janardhana's case.

Accordingly, Review DPCs for the original DPCs held in 1974,

1976, 1977 and 1978 were held from 28th May to 31st May, 1984

and 30th July to 6th August, 1984 in which those persons who

were eligible as on the date of the meeting of original DPC

were considered. All the persons who were eligible at that

point of time as per the seniority list upheld by the Supreme

Court were considered. As a result thereof, revised panels

for promotion to the Grade of Executive Engineer in

replacement of the panels recommended by the original DPCs

held in the years 1974, 1976, 1977 and 1978 were issued.

These panels were recommended by the review DPCs on the basis

of the 1967/68 seniority list which was held to be valid by

the Supreme Court.

22. DPC for filling up of the vacancies of 1979 and

1980 was held in June, 1985 on the basis of the seniority
c.

list of 1967/68 circulated on 19.11.1984 after deletion of

such persons as had been promoted on the recommendation of

Review DPC. The respondents have stated that there was no

need to make any additions to the seniority list of 1967/68

at that stage because the zones of consideration for the

number of .vacancies of 1979 and 1980 were fully covered by

that list.
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23. DPC for filling up the vacancies of 1981 to 1984

was held from 19th May to 22nd May, 1986 as a result of which,

panel of 216 officers was published on 13th June, 1986. The

DPC had before it the seniority list circulated in 1985

containing additions to the seniority of 1967/68 in respect

of such officers as had joined service from 1969 onwards and

those left over from the said seniority list after filling up

the vacancies of 1979 and 1980 by the persons recommended by

the DPC held in June, 1985.

24. The Tribunal would not ordinarily interfere with

the proceedings of the DPC which is chaired by a Member of

the UPSC, unless there is evidence on record to indicate that

they were vitiated by unfairness or arbitrariness. There is

no such evidence on record in these applications before us.

25. Some of the applicants have argued that according

to the recruitment rules of 1970, promotion to the grade of

Executive Engineer is to be by a Group 'A' DPC consisting of

(a) Chairman/Member of the UPSC (b) Joint Secretary (PSW),

Ministry of Defence and (c) Engineer-in-Chief. In the

instant case, the Joint Secretary (P&W) did not attend.

Engineer-in-Chief also did not attend the meeting and in his

place one Maj. General J.P. Sharma attended the meeting.

...22/-
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Thus, the very constitution of the DPC was wh'olTy illegal and.

unsustainable. Apart from this, the DPC did not sit for more

than 4 days . It purported to have scrutinised a large

number of confidential reports in such a short period,

leading to the inference that the scrutiny was made in a

mechanical manner.

26. The respondents have denied the aforesaid,

contentions and allegations. According to them, Joint

Secretary(P8W) did not attend the meeting of the DPC but it

was because of his other urgent preoccupation. Major General

J.P. Sharma who was officiating Engineer-in-Chief and who

belonged to the MES attended the meeting.' The DPC was

presided over by a member of the UPSC and being experts in

the job, there was nothing strange in doing the job in 4

days.

27- In Union of India Vs. Somasundaram, AIR 1988 SC

2255, the Supreme Court has upheld the validity of the Office

Memorandum No.22011/6/76-Estt.D dated 30.12.76 issued by the

' Department' Of' ' Personnel ^according to which '"the proceedings

of the Departmental Promotion Committee shall be legally

valid and can be operated upon notwithstanding the absence of

any of its members other than the Chairman'provided that the

member was duly invited but he absented himself for one

reason or the other and there was no deliberate attempt to

exclude him from the deliberation of the DPC and provided

further that the majority of the members constituting the

Departmental Promotion Committee are present in the meeting".

.23/-
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28. From the relevant file of the respondents, we

have seen that though they had initially informed the UPSC

that the Joint Secretary (PSW) and Lt. Gen. R.K. Dhawan, ,

Engineer-in-Chief would attend the meeting of the DPC to be

held from 19.5.1986 to 22.5.1986, the Jt. Secretary informed

on 19.5.86 that he was not attending the meeting due to

preoccupation. As regards Lt. Gen. Dhawan, the

Engineer-in-Chief's Branch informed the Ministry of Defence

on 16.5.1986 that he was required to proceed to Jaipur for

some urgent operational requirements and that Maj. General

J.P. Sharma, Officiating Engineer-in-Chief would attend the

DPC.

29, In view of the above, the absence of the Joint

SecretaryCP&W) at the meetings of the DPC would not vitiate

the proceedings. Major General Sharma who was officiating

Engineer-in-Chief and who belonged to the MES was not

incompetent to participate in the deliberations of the DPC.

As the majority of the Members were present, we are of the

opinion that the proceedings of, the DPCs cannot be said to be

invalid or unconstitutional.

30. Some of the applicants have argued that relative

assessment was not on the basis of equality. While some have

been adjudged on their performance in the post of Assistant

Executive Engineer, some others like the applicants have been
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also adjudged in the higher post of Executive Engineer. In
1

this context, they have relied upon the judgment of the Full

Bench of this Tribunal dated 29.10.1991 in OA 306/1990 and

connected matters - S.S. Sambus and Others Vs. Union of

India and Others. In our opinion, the aforesaid decision of

the Full Bench and other decisions cited before us are

distinguishable. In our opinion, where promotions are to be

made by selection method, as in the instant case, it is

entirely left to the DPC to make its own classification of

the officers being considered by them for promotion,

irrespective of the grading that may be shown in the

confidential reports. It is for the DPC to consider the

confidential reports as a whole in this regard.

31. The applicants have stated that no supersession

took place in the selection made in 1985 but there was large

scale supersessions in the selection made in 1986. The

respondents have stated that selections in 1985 and 1986 were

made on the basis of the same selection method and that it

was a matter of chance that there were no supersessions in

the selection made in 1985. In our opinion, the proceedings

of the DPCs chaired by Member of the UPSC. cannot be

invalidated on the ground alleged by the applicants.

32. There is, however, another aspect of the matter,

25/-



•

.25.

Some of the applicants had. been duly promoted to the grade of

Executive Engineer on the basis of the seniority which

existed at the relevant time and before the Supreme Court

delivered its judgment in Janardhana's case. These seniority

lists have been redrawn or updated in the light of the

judgment of the Supreme Court in Janardhana's case. In our

considered opinion, justice and equity require that

those who have already been promoted shall not be reverted

and they shall be accommodated in the grade of Executive

Engineer so as to protect the pay and allowances and the

increments drawn by them in the said grade. Their pay and

allowances, should be fixed accordingly. They would also be

entitled to increments in the grade of Executive Engineer

from the respective dates of their initial appointment in the

grade of Executive Engineer. Their further promotions shall,

however, be made on the basis of the seniority lists

prepared by the respondents pursuant to the judgment of the

Supreme Court in Janardhana's case and in accordance with the

relevant recruitment rules.

(X/.
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the 3bovs backaround. ^ may considsr OA 6b0

of 1986 filed . bv Shri P.R. Bhutani ^sshile workirfCj as

Executive Enaineer in the office of Enaineer-in-Chisf's

Branch, New [3slhi. under the Ministry of Defence. The

appiicant who belonas to tiia Military Enqinearinq Service

(flES) has prayed for the follfxainq relisfsi-

Issue Directions, directinq the respcs^dents to

qrant seniority to the applicant herein treatinq him as an

apix>intea o^ 1979 since, the vacancy to '^tiich he was

3ppDint«a3 pertains to the year 1979, just as the similar

benefit was qiven to the candidates 'iJho ijsre prcsnoted in the

Review DPCs held for the vacancies of 1974, 1976, 1977 and

1978.

Issue Directions to the respondents to create

supamuniera ry posts of Executive Enqineei-s mth effect fron

1975 to avoid reversion of the applicant.

(c) Issue Directions to the respondents to qrant

Senior Administrative Grade (SAG i.e. Si3T:^rintendinq

Snqineers' qrade) to tlie applicant as the similar benefits

has bean qrantsd in another Orqanised Service of Q3vemn®nt

of India viz. Central Water Enqineerinq Sarvica.

27
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fd) Pass such other order as may be deamad fit and

proper in the ciJ-cumstancas of the case.

34. The applicant T»^as recruited in the MES as a

direc^t recruit through intervie&f by the UPSC in 1962. f-te was

eprxiinted as Assistant Executive Enqineer on 19.02.19S3. His

name was included in the 1974 panel prepaid by the DPC for

prtiTfcjtion to the rxDSt of Executive Enninaer and he joined the

said p^st on 1.6.1975.. After the Supreme Court struc^^ do'^

the seniority list of 1974 and the 1974 panel for pranotion

in Janardhsna's case, mview DPCs wars held for the vacancies ^

pertaininQ to the years 1974. 1976, 1977 and 197B based on

the 1967/68 seniority list which was upheld by the Supr^na

Court in Janardhana's case. The applicant aot select^ in

the DPCs held in 1985 for the vacancies partainina to the

years 1979 and 1980.

35. The applicant has csDntended that the respondents

have not pmperiy impleainsnted the judqmant of the Supresrte

Court in Janardhana's case. Instead of readjustment of

prcn^otion rrade from 1974 onwards, the respondents revert^

225 ofrficers by their letter dated 29.09.1984, includina the

applicant whose nasne fiqun^ at S-No.57. In the raview DPCs

of 1976, 1977 and 1978 published in 1984, a number of such

qfficej's wens pronioted as Executive Enqineers arid wera civan

retraspsctivs seniority firsn the date of original DPC, i.e.,
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.y/f),, iy,?/ and 197k., Similarly, the (yffxc&rs vjho m&tb

prcsnated as Exsct.iti.ve Ef>qinsei-s ii-i the rsviisw DR:; psitnel of

.1974 p.)b.i.ishsd rn 19S4 vsm q:iv®n retrospectivs scarioritv'

fixxn 13.1.. 1975.

36.. Drcs for 1979 and 1980 wsr® held in 1985 to

cx->nsider prt»iotion to th© arade of Executive Enqineer and the

applicant's nam© was included at S.No.l9. The applicant has

arqued that he should h3ve_.besn given saniority from 1979.

This has rioL bjeen dcm&.

•5'̂ - The applicant, has suhnitted that six years of h:ls

acliual . physiciiil and reaular service as E:xecutive Enqineer

fron 1979 t.o 1985 is t.}~ei;3t.ed as nonest, inspite cxt the order

of the £Ji.)pr®rvK3 Covirt to *r-eadiust'.

-n"'® respondents have stated irj tlisir-

coi.inter--affid3v:i.t t.f!at they have corrBctly :i.mpleffiented tf'se

iiidorrient oJ' the Supr-eme Court in Jai-iardhana*s case. !-le was

not considered for promotion to the grade of Superi.ntei'iding

Enq:i.r)eer- in 1985 and 1986 as f'je had not cofrspleted the

(.jiia.1.1..fy.inq r'eot.i.i.ar service rec|i.]i.n3d vinder the rxsc.'n.r.i.tiTK-snt

.n)les, Accordinq to them, he would be eli.qible for such

proTiOtion csily :i.n 1990.

CK_^-
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39. on 14.4.1987, the Tribunal.pass^ an interim order

directinq the rsspondsnts to consider the case of the

applicant and all such persons similarly placed aloncj with

others eliqibl© for SBakinq pronotions to the qrade of

Supsrintendirrq Enaineer and that any pranotion made on the

reoDfrsTiSTsdations of tha DPC will be subject to the result of

this application. Durinq the final hearinq of this case, the

learned counsel for the respondents stated that the applicant

'das considered by tlie DPC and he was duly prxsnoted as

Suparintendinq Enqineer and that he has already retired fron

sen/ice on attaininq the aqe of sumrannuation of 58 years.

Acxa=.rdinqly, it vss arqued that tha application has bsccms

infructuous.

0/-^

40. The main relief^ souqht by the applicant was that

hs should bs qranted Superintsndinq Enqineers Grade by takinq

into account his appointinerit as Executive Enqineer in 1979.

This has already been done by the respondents. In the facts

and circ?dmstancs3s of the case, ^ &> not consider it

necessary to qo into the various contentions rais^ in this

application. however, hold that the pension and other

retirement benefits of the applicant should be computed on

tha basis of the pay adrnissible on the post of Superintendinq

Ersqinesr for tiie period he had been prorrK^ted to the said

post. Tha respondents shall do the needful in the matter, j-n

c-ase this has not bean already done. There will be no order

as to costs.

(B..N. DS-OUNDIYAL)'
MSMBER(A)

29.01.1993
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(P.K. KARTHA)
VICE CHAI!^N<J)

29.01.1993
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