IN THE CENTRAL ADMINISTRATILYE TRIBUNAL

PRINCIPAL BENCH. NEW DELHI.

Raogn.Bo.GA 853719385 - Dete of decision:79.01.1093.

Shri P.R. Bhutani ...Anplicant
¥s.
Urion of India 2 Others - - - .Respondents
For the Applicant ...8hri G.D. Guota.,
Counsel
For the Respondents . ..Mrs. Rad Kumsiri

Chopra . Counsel
CORPS:
The Hon'ble Mr. P.¥. Karths,. Yice Chaimmsnil)

The Hon'ble Mr. B.H. Ghoundival. Administrative Member

i. Whether Reporters of locsl pspers may be allowed

to see the Judoment? %‘9

z. To be referred to the Reporters or not? ju)

JUDGMENT

{of the Bench deliverssd by Hon'hie Shri PLX. Kartha,

Yice Chaimani{d)}
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In a batch of eleven cases, inc1udjng_the instant
case, questions of seniority and promotion of officers of the
Military Engineering Service (MES for short) have been
raised. The app1icants in these applications are direct
recruits beTonging £o two categories - those who qualified in
the Competitive Engineering Services Examination and those
who duaTﬁfied in the finterview by Union Public Service
Commission (UPSC for short) through relaxation of the rules.
They were initially . appointed as 4ssistant  Executive
Enaineers(AEE for short). Some of them had been prombted to
the grade of Executive Engineer(EE for short)) after holding
regular DPCs and some had been promoted on ad hoc basis but
these promotions had been made subject to the final outcome
of the litigation which was pending in the Courts. MP
118@/1987‘fﬁ1ed by the Union of India praying for traﬁsfer to
the Principal Bench from the Jodhpur, Calcutta and Hyderabad
Benches, applications filed by the officers of the MES was
allowed by the Hon'ble Chairman vide order dated 9.5.1989 so
as to avoid conflict of decisions and that is how these cases

have come up before us for consideration and disposal.

2. l We'lhave heard the Tearned counsel for both
parties at length and have gone  through the voluminous
records | carefully. The respondents have made

available the relevant minutes. of the meetings of the

Departmental Promotion Committee (DPC for short) which have

been perused by us. We have duly considered the catena of

o
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decisions relied upon by both sides*. There are three major
groups of officers of Enginesring Cadre of MES, namely. the
pramotee group,. the direct recruit { 1ntew1eiz) group and

3

~the Direct Recruit . {(Examination) group. The interests of
these groups are not  similar. ﬁeverthe}e'ss_. some of the
issues are common  and it wc:.;id be canven1ent to discoss them
at the outset ‘before mnsié’_erinq the facts of each ’c»ase,

s

. - Broadly speaking. the issues raised arise out of

Lot

the decision of the Suprame Court in A Janardhanas Ys.
Union of India, 1983 scc (Las) 467. . The applicants are

contending that Jsnardhana’s case has not been properly

munderstood and  implemented. The resﬁohdents are contending

that they have implen%rjste& it in letter and spirit.

*Case law relied upoh by the spplicants:

ATR 1973 SC 1088: AIR 1964 SC 473; 1976(1) SLR 806; AIR
1987 sC 188%: AIR 1968 ec 1113: 1989(9) ATC 799: 1985 {4) SLJ
554: 1988{3) SL.J 708; 1988{3) SLJ Z41: AIR 1988 5C 27255¢
1989(1} =LY (CAT} 43{'}: 1958 SLR 333; 1975(1) SLR 805: i
1691{(72} st {CAT} 1 f0: 1989(1) SL.J¥ {CAT) 257: 1992{2) JT{SC)
764 1889{9) ATC 396; AIR 1990 sC 31l1.

*Case law . relied upon by the respondents:

1980¢4) SLJI (CAT) 927: ATR 1987{Z} CAT 637: AIR 1987{Z) CaAT
g0; 1991{1) SLI{CAT) 5:;{; 1984{4) 817 584; 1987(1) SLI(CAT) "
467: 1989(3) SLI(CAT} Z19: 1989(4) sSLI(CAT) 723; 1990{2)
.,uscm; 768: 1987(1) SLI(CAT) 592: 1989{2) SCALE 785; AIR
1897 sC 1806; 1992{3) 8LJ 73; JT 1097{5} SsC 657; JT 199/{5}
er Bg5: JT 193;(5} 2C 575; 1995:14) ATC 379: AIR 19860 2C
1749: 1974(1) sSLR 595: AIR 1955 BC 7233: 193'? Supp.8cc 15:
1988(3{ SL.JI Z04:. 1953(5; qm{m; 241: 1988{3) =2L3{=C} 61z
i00i(1) St.I {CAT} 4: AIR 1987 SC 1748: AIR 1985 sC 1378:
i88c8{9) ATCNT799: 199{;{1) ATI 443 1971{1) SCC 583: 1974{4)
20 368 1968(1) scr 1iip JT 1697{5} 8c 97: i921{18} ATC &5:
AIR 1097 SC 435; 1991:’2)) sLJ i00: 1991(Z) SLI 14: 1974(1)
eLR 504: AIR 1985 SC 227; AIR 1987 SC 1487: AIR 1967 sC 1210:
AIR 1950 pelhi 15; AIR 1985 SC 1558: AIR 1970 SC 1748; AIR
1985 sC 1457; 10972{3318L3 272: 1987 scc(Las) 772: IQSQ{A)ATC
400 AIR 1974 2C 87: AIR 10988 S 507: AER 1971 8C 1318: RiR

1987 sC 1889. 7 e _ :
- _ : VS
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4, shri  Janardhana was an Assistant Executiye
Engineer belonging to the promotee category. He had filed a
Writ Petition in the Karnataka ngh Court in'1979-questﬁoning
the vé]ﬁdﬁty and legality of the senjority 1ist dated June
14, 1974 and the panel of promotion'dated January 13, 1975 in
respect of 102 officers preparea on the basis of the impugned
senjority list. Prior to the pubTlication of the impugned
seniority Tist, a seniority 1ist of AEE was'drawn up in 1963
and another 1fst drawn up in 1967/68. In the operative part

of the judgment in Janardhana’s case, the Supreme Court has

directed as follows:-

" et a writ of certiorari be issued quashing and
setting aside the seniority 1ist dated June 14, 1974. It is
further hereby declared that'the seniority 1ists of 1963 and
1967/68 were valid and hold the field till 1969 and their
revisfon can be made in réspect of members who Jjoined
service after 1969 and the period subsequent to 1969. The
panel for promotion in respect of 182 officers included in
E*in;C's Proceedings MNo.65020/EE/74/EIR- dated January 13.
l1975 is quashed and set aside. ATl the promotions given

subsequent to the filing of the petition in the High Court
l/f\,_—/ .
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are subject to this decision and must be readjusted4 by
drawing up a fresh panel for promotion keeping in view the
1963 and 1967/68 seniority Tists of AEE in the Tight of the

observations contained in this judgment™.

5. The seniority Tist of 1974 was prepared
consﬁsteht with the quota rule. Béfbre the said senﬁority

Tist was prepared, one Bachan Singh and another, two

promotees to the post of Assistant Executive Engineer in the -

yeérs 1958' and 1959 respectively had filed a Writ Petition in
the Delhi High Court cha11enging the appointment of several
direct recruif% of MES on the ground that their appointﬁent
was contrary to and in violation of the rules of recruitment
and they were not validly appointed and,-therefore, could not
become members of the Service. ‘The Writ Petition was
dismissed by>'the Delhi High Court andvthe matter was carried
in appeal to the éupreme Court., The Supreme Court in
Janardhéna’s casev observed that 1n Bachan Singh's case, tHe
court "upheld the appoﬁntmént of those d%rect recruits who
were appointed after interview by thé‘UPSC by holding thét
that Was done in relaxation of the rq]es both as to
competitive examination and the promotions were given after
re1axiﬁg the quota rule. The court held that direct recruits
who were appointed by interview fall withﬁq thé cTass of

direct recruits”. <¥>\'
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6. In Janardhana's case, it was_observed that since
recruitment contrary to the recogﬁﬁsed mode of recruitment
under the relevant rules was héTd'vaTid in Bachan Singh's
case,-"it must follow as a corollary that the same emergency
compelled the Government to recruﬁt by ﬁromotion engineers to
the post of AEE C1a$s—1 in excess of the quota by exercising
the powef of relaxation and such recruitment ipso facto would
be valid. The promotees being validly promoted as the quota
rule was réTaxed, would become menbers ~of the--Service.
Whether the vacancies were in tHe permanent strength or in
the temporary cadre is irreTevant because none of them is
reverted on the ground that no more-vacancy is available™.
The appellant and those similarly situated were recruited by
promotion durin§ these -years in excess of the quota as
provided in the rules. The recruitment flaving been done for
meeting the_exigencies of service by relaxing the rules,
including the quota rule, the promotion in excess of quota
would be valid. Once the }ecruitment was legal and valid,
there was ho differgnce hetween the holders of permanent
poéts and temporary $osts ﬁn so far as it re1ated-to all the
menmbers of the service. Persons recruited to temporary posts

would be members of the Service.

e/




7. In Janardhana's case, the Supreme Court took note
of the fact that the quofa rule was wholly relaxed between
1959 and 1969 to suit the requirements of service and
observed that no effect can be given to the seniority rule
which wholly interlinked with the quota rg1e and cannot exist
apart from it on its own strength. This was implicit in the
seniority Tist§ prepared in l963 and 1967-68 in respect of
Assistant Executive Engineers which were drawn up in
accordance with thé principle that continuous officiation
determines the inter se seniority. It was obserﬁed that the
aforesaid two seniority Tists were legal and valid and drawn
up on the basis of the principle which satisfied the fest of
article 16 and that they must ho1ﬁ'the field. The Supreme

Court  further observed that the 1974 seniority Tist was

1iable to be quashed on the following grounds:-

"The criteria on which 1974 seniority 1list is
founded are clearly illegal and invalid and this stems from
a misunderstanding and misinferpretation of the dec{sion of
this Court in Bachan Singh's case. It also overlooks the
character of the appointments made during the périod 1959 to
1969. It treats valid appointments as of doubtful validity.

It pushes down persons validly appointed below those who were

.08/
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sppreciste,
it is being msde effactive from 1051 In our o;:;—inian_. there
wss no justifi stion  for redrawing  the sendority list
affacting persons. recruitsd or promoted prior to 1050 when

the rules acquj.}ed statutory character®. ’

. 8. With regard 1o the oraver éf the appsllant for 5
direction to ‘quasi the panel for promotion dated Jamiary 13,
1275 of 197 hffﬁ;c‘em on the ground that it was 8z~_a’.=m Lo on.
the hasis of the impuq‘ned seniority list in which the-
asca; lant and - savaral simﬂar}y situated Assistant Executive
Engineers oromoted wav  back  in 1957 onwsr s did not. find
their place and wane, therefare, not treated as being %:it"hin
the zone of proswotion.  the Supreme  Court observed  in

Janarchana’s case that this relief must follow as a NeCessary

corollary. The Suprems Conrt ochserved that s fresh panael for

[}

pramotion wil bave to be drawm Vo consistent with the

f 1983 and 1957 ecause it was not dispoted

et
o

seniority lis
that nmmt:mn from the c:ad}-e of AER to Executive Engineer is
on the principle of saniorityv-cum writ”.  The aposllant hagd
sought interim ‘relief by way of injunction 'rastraininq the
respondents not to promote any one on the basis of the panel.
The Supreme Court 6&3&1'1585, to grant such relief "because.

exigencies of do demand that the vacancies have to be

s
E77I

0]
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filled". In order to protect the interest of the appellant

1y situated. it was made clear that any
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promotion given subseqlent to the date of the filing of the
petition in the High Court mﬁst be temporaky and must abide
by the decision in this appeal. Therefore, consequent upon
the relief being given in . this appea1,lthe promotions will
have to be readjusted and the case of the appellant and those
similarly situafed will have to be examined for being brought
on the panel for promotion™. '

9. Some direct. recruits through examination filed
review petitions fin thg Supreme Court which were dismissed
(CMP Nos. 8727-31 of 1983 - Madantal and Others Vs. U.0.I.
and CMP Nos.  9856-61 of 1983 - O.P.- Kalsian & Others Vs.
Union of India). Contempt petition filed . in Janardhana‘s
case was also dismissed(CMP No.254ﬁ6 of 1984). Thus the

judgment of -the Subreme Court in Janafdhana’s case is final

and binding.

1. &n  important dssue raised in the litigation
before us is>.whether_ promotion froﬁ the cadre of Assistant
ExecutiveAEngineer to Executive Engineer is on the principle
of seniority-cum-merit or | on the principle - of

merit-cum-seniority.

N




11, . Broadly speaking, there are two methods for
promotion known to service jurisprudence - selection method
and non;oeTection method. The relative importance of
seniority and merit would depend on the method specified in
the-Recruitment Rules. The relevant decisions of the Supreme

Court on the subject may be summed. up as follows:-

(1) _ In Sant Ram Sharma Vs. State of Rajasthan, AIR
1967 SC 1910, the Supreme Court observed that it is a well
established rule that promotion to selection grades or
§e1ection posts is to be based primarily on merit and not on
seniority and that when the claim of officers to se1e¢tﬁon
posts is under consideration, seniority should not be
regarded except where the merit of the officers is judged to

be equal and no other criterion is, therefore, available.

(iv) In State of Mysore Vs. Syed Mehmood, 1968 SLR
1333 at 335, the relevant rules provided for promotions to be
made by selection on the basis of seniority-cum-merit. The
Supreme Court observed that selection will be on the basis of
seniority subject to fithess of the candidate to discharge
the duties of the post from among persons eligible for
promotion. It was further obse?ved.thét "where the promotion
is based on seniority—tum-ﬁeritg the officer cannot claim
promotion as a matter of right by virtue of h?é seniority
alone. If he is found unfﬁt to discharge the duties of the
higher post, he may be passed over and an officer junior to
him may be promoted". be\_
' L A1/-
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(¥11) In _Jénki Prasad Parimoo Vs. State of J&K,
1973(1) SCC 420 at 431, it was observed that "selection means
that the man selected for promotion must be of merit. Where
promotion is by seniority, merit takes the second §1ace but
when it is a selection, merit takes the first place and it is
implicit in such se1e£tion that the man must not ‘be just
average".

Civ) “In Union of India Vs. M.L., Capoor, 1974 SCC(L&S
5 at 24-25, the Supreme Court has considered the meaning of
the service rule which stipulated that thé seTection for
inclusion in the .select 1ist shall be based on merit and
suitability in all resbects with due regard to seniority. It
was observed that "what it means is.that for inclusion. in the
Tist, merit and suitability in all respects should be the
governing consideration and that seniority should play only a
secondary role. It s only when merit and suitability are
kough1y equal that seniority will be a determining factor,
or, if it is not fair]y possible to make an assessment inter
se of the ﬁerit and suitability of two eligible candidates
and ﬁohe to a firm coné]usion, seniority would tilt the
scale™. |

(v) In State of Kerala Vs. N.M. . Thomas, 1976
SCC(L&S) 227 at 252, the Supreme Court observed that ™with
regard to promotion the- normal principles are either
merit-cum-seniority or senﬁority—cum—mefﬁt.
Seniority-cum-merit means that given the minimum necessary
merit reqﬁﬁsﬁte for efficignby of administration, the senior
though the less meritorious shall have priority”.

S SN
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(viy " InD.K. Hitra Vs. Union of India, 1985 SCC(L&S)
879, the Supreme Court upheld the validity of promotions made
on the basis of merit to the grade of Divisional Medical
Officeks. The rules were amended to proQﬁde promotion by
non-selection method (i.e. seniority-cum-suitability). It
was held that promotions and appointments made under the new

rules cannot affect promotions and appointments already made

under the unamended rules.

(vif) In R.S. Dass Vs. Union of India, 1987(2) SLJ
(SC? 55 at 63, the Supreme Court observed that “where
- selection is made on merit a16ne for promotion. to a higher
service,selection of an officer although junior in service in
preference to  his senjor does not strictly amount to
supersession. Where promotion is made on the basis of
seniority.the senior has preferential right to promotion
against his juniors but where promotion is made on merit
alone, senior officer has no 1egé1 right to promotion-and if
juniors to him are selected for promotion on merﬁt the senior
officer is not Tegally SUperseded; When merit is the
criteria for the selection émongst the members of the éervﬁce
no officer has 1egaT right to be selected for promotion,

except that he has only right to be considered along with

others™. Oé 2\
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(viii) In State Bank of India V¥s. Mohd. Mynuddin, 1987
SCC(L&S) 464, it was observed that "whenever promotﬁbn,to a

higher post is to be made on the basis of merit no officer

can claim promotion to the higher.post as a matter of right

by virtue of seniority alone with effect from the date on

which his juniors are promoted™,

(%) In S.B. Mathgr’Vs. Chief Justice of Delhi High.

Court, 1989 SCC(L&S) 183, it was observed that whers

selection is to be based on merit, seniority can be taken as

a relevant factor for 1imiting the zone of consideration

provided that this is not done so rigidly as to exclude a
proper selection on merit being made. The  minimum
eligibility qualifications has to be kept distinct from the
zone of‘consﬁderatﬁon and even if there are a large number of

candidates who satisfy the minimum eligibility requirement it

is not always required that they should be included in the

zone of consideration.

(%) The distinction between the method of promotion
by selection and of promotion on the basis  of
seniority-cum-merit has been -noticed in the case of R.S.

Raghunath Vs. State of Karnataka, 1991(2) SCALE 888.

O~
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12. fhccording to the retevant Recruitment Rules
. .

nhotified in January, 1978, the post of Executive Engineer is

a "selection  post™. The applicants in some of  these
applications have referred to other organised Engineering

Services where the corresponding post in the senior Class I

scale is non-selection post. Ewven in the Surveyor cadre of

MES, the post of Surveyor of Works which corresponds to that
of Executive Engineer is treated and described as
“non-se]ection post™, Thus according to- then, the
description of the‘post of Executﬁ&e Engineer as "selection
post™ in MES was an erroneous departure from the normal
pattern of promotion in  corresponding post of other
equivalent organised services. The respondents‘ha§e argued
that any refe?ence to other prganised services as well as
Surveyor Cadre of MES either in matter of duties or in matter
of promotion to the post of Executive Engineer has no bearing
on the case as promotions to the grade of Executive Engineer
in MES are made on the basis of the statutory recruitment

rules which classify the post as a "selection post™.

13, The applicants have relied upon the submissions

made by the Department itself béfore the Estimates Committee.

of Parliament to the effect that one of their chief aims is

to bring some parity in pEomotiona] prospects in the MES with

S
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those prevailing in  other Engineeriné Deparfments 1iké
Railways and the CPWD(Vide 25th Report of the Estimates
Committeé, 1981-82). The Department had submitted a Cadre
Review proposal to the Government in 1980-81 in which it was
stated that the post of Aésistant Executive Engineer was

functionally a training post. According to the applicants,

this indicated that promotion to the next higher grade e,

to the post of Executive Engineer was to be made on the basis

)

of senfority-cum-fitness.

14. As .against' the above, the respondents have
contended that no decision had been taken by the Government
at that point of time to make the post of Executive Engineer
a non-selection post to be filled on the basis of seniority.
onTy. They have also denied that the post of . Assistant

Executive Engineer has been accepted to be a training post.

15. Another point urged by the applicants is that the

Third Pay Commission had stated in Para'6 of Chapter XIV¥ of
its report that the junior grade in organised Engineering
"~ Services serves a§ a training and'pfeparatory period before
“promotion to senior scale after five to six years. According
to them, the above recommendation has»been accepted by the
- Government. In this coﬁtext, they have relied upon the

judgment of the Supreme Court ﬁn'Puréhottam Lal Vs,‘ Union of

India, AIR 1987 SC 1088.
oL~




is. :  AS aqsiﬁs; the above. the respondents have stated
‘that the raﬁert of the Third Pay Commission does not contain
any recommendstion  for making the vost of Executive Engineer
a nan«ée]ection post  to be filled by seniority-com-fithess
) and. therefore. the question of its éce&ntance does not
sr.sé- According  to them,Purushottaﬁ Lal’s case is wnot

applicable to the facts and circumstances of the case.

i7. The ruling in Janardhana's case principally
related to the breakdown of tha cuota-rota  rule and'.the
snmunciation of the principle that continoous officiation
determines inter se seniority of dire&t\ recruits  and
promotess . 4&ca0r§inq}y, ‘the BSupreme Court set asidé and
guashed the saniority list dated 14.5.1974 and uphald the
validity of the seniority lists of 1963 and 1967/88. The
Suprema Court further set aside and qﬁashed the panel for
promotion in respsct of 102 officers on the bhasis of the
seniority 1ist of 1974, Ag regards pramotions made
subseruent te the filing of the petition in the Hiogh Cowrt,”

it was directed that the same would be subdect to the

jul]
m
¢
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ion in Jansrdhan’s  case and must be readjusted bg
B;audnq vz a fresh panel for prgmétian kesping in view the
.IfSB and 1967/68 seniority lists of' Assistant  Executive
Enginears in  the 1light of the ohservations contained in the

Judgment. The Supreme Court did not specificalls

. -
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the question as to whether the promotion from Asstt.

Executive Engineer to Executive Engineer is to be on the
basis of selection method or non-selection method, though it

has made an observation in para 37 of the judgment that ™it

was not disputed that promotion from the cadre of AEE to

Executive Engineer is on the principle of seniority

-cum-merit”., Adpparently, the- above observation was made

'withqut_regard to the the relevant recruitment rules of 1976

dealing with the selection method to be followed for
promotion from Assistant Executive Engineer to Executive

Engineer.

18. The respondents have mentioned in some of the

counter-affidavits filed by them that the method followed by
them for promotion to the postAof Executive Enginesr is

seniority-cum-merit in some paras and merit-cum-seniority in

some other paras. This is hardly relevant as the matter is

to be governéd by the relevant recruitment’ rules. The
relevant recruitmént rules of 1970 classified the post of
Executive Engineer as "Selection Post™. In view of this, we
are of the opinion that promotion made ’by adopting the
selection method‘cannot be faulted on legal or constitutional
grounds. During the hearing of these matters, our atténtﬁon
was drawn to the recruitment rules for the post of Executive
Engineer notified on 13.6.86 which again classify the post as
"Selection Post™. The recruitment rules of 1986 were,
O~
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however, superseded by rules notified on 9.7.91 entitled the
Indian Defence  Service of Engﬁneers(Recruﬁtment and
Conditions of Service)) Rules, 1991, according to which fhe
post of Executive Engineer s to be filled upto
~ the extent of sixty six 2/3 percent by promotion from  the
grade of Assistant Executive Engineers on non-selection basis
and of thirty three 1/3 percent from the grade of Assistanf
Enéﬁneer on selection basis. The amended rules of 1991 shall
come into force on the date of their pubTication in the
official Gazettee which is 9.7.1991. In other words, the
amended rules are'on1y prospective and nét retrospeétive in
operation and would not govern the filling up of the
wvacancies prior to 9.7.1991. That being so, the amendment of
the rules hgzg no relevance to these abp1i;ations before us.

19. " #&s observed above, in terms of Para 37 and 39 of
the judgment of the Supreme Court in Janardhana's ﬁase, any
promotion given subsequent to the date of filing of the
petition in the High Court in 1979 will have to be readjusted
and the case of Shri Janardhana and those similarly situated
will have to be examined for being brought on the panel for
promotion. A fresh panel for promotion will have to be drawn'
up cbnsﬁstent with the seniority Tist of 1963 and 1967 in
view of the fact that the Supreme Court had quashed the panel
for promotﬁdn dated 13.1:19?5 of 102 officers on the ground
that the same was drawn up on the basis of the Jimpugned

seniority list of 1974 which had also been gquashed.

X~
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20. We are, therefore, of the opinion that the action
of the respondents in reviewing .the promotions made upto the

filing of the petition in the Karnatéka High Court and in

preparing fresh panels of promotions after such review and

subsequent periods was truly in  implementation of the
directions of thé Supreme Court in Janardhan's case.
Promotions made on the basis of the impugned seniority list
.of 1974 had been quashed by the Supreme Court in Janardhan's
case. Promotions made after the filing of the petitions in
the Karnataka High Court have been held té be subject to the
outcome in Janardhana's case. Therefore, the readjustment of
promotions, referred to in  Janardhana's case,does not
necessarily mean that those who have already been promotgd
should not be disturbed in their existing positions in the
panel of promotion regardless of the merit as adjudged by the
DPC on the basis of the seniority Tists of 1967/68. The
purport of the Jjudgment in Janardhana's case is that the
entire exercise of making promotionslto the post of Executive
Engﬁneers'shou1d be undertaken afresh on the Sasis‘ of the
1967/68 seniority 1ist 1in the light of the observations
contained in the judgment. Whether or not jt would be fair
and just to revert those who had already been duly promoted

as Executive Engineers, after the lapse of a few yéars, while

drawing up fresh panels for promotion pursuant to  the

directions of the Supreme Court in Janardhana's case is an
entirely different matter, which will be considered Tater in
the course of this judgment.

SN
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- 21, The DPCs for 1976; 1977 and 1978 were held on the

basis of the seniority 1ist issued in June, 1974 which had
been set aside and  quashead in  Janardhana's case.
Accordingly, Review DPCs for the original DPCs held in 1974,
1976, 1977 and 1978 were held from 28th May to 31st May, 1984

and 30th July to 6th August, 1984 in which those persons who

were eligible as on the date of the meeting of original DPC

were considered. a1l fhe persons who were eligible at that
?oint of time as per the seniority 1ist upheld by the Supreme
Court were considered. As a result thereof, revised panels
for promotion to the Grade of Executive FEngineer in
replacement of the panels recommended by the original DPCs
held in the years 1974, 1976, 1977 and 1978 were issued.
These panels were recommended by the review DPCs on the basis
of the 1967/68 seniority 1ist which was held to be valid by

the Supreme Court.

22. DPC  for fi11ing'up of the vacancies of 1979 and

1980 was held in June, 1985 on the basis of the seniority
list of 1967/68 circulated on 19.11.1984 after deletion o%
such persons as had been promoted on the recommendation of
Review DPC.  The respondents have stated that there was no
heed to make any additions to the senjority Tist of 1967/68

at that staée because the =zones of consideration for the

number of .vacancies of 1979 and 1980 were fully covered by

that Tist. S~
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,23' DPC  for filling up the vacancies of 1981 to 1984

was held from 19th May to 22nd May, 1986 as a result of which,

panel of 216 officers was published on 13th June, 1986. The
DPC had before it the seniority Tist circulated in 1985

containing additions to the senfority of 1967/68 in respect

of such officers as had joined service from 1969 onwards and

those left over from the said seniority 1ist after fi111ing up
the vacancies of 1979 and 1980 by the persons recommended by
the DPC held in June, 1985.

24. The\ Tribunal would not ordinéri]y interfere with
theAproceédings of the DPC which is chaired by a Member of
the UPSC, unless there is evidence on record to indicate that
they were vitiated by unfairness or arbitrariness. There s

no such evidence on record in these applications before us.

25. Some of the applicants have argued that according
to the recruitment rules of iQ?ﬁ, promotion to the érade of
Executive Engineer 1is to be by a Group "A' DPC consistihg of
(a) ChairmanfMember '6f the UPSC (b) Joint Secretary (P&W),
Ministry of Defencg and (c) Engineer-in-Chief. In the
instanf case, the Joint Secretary (P&W) did not attend.

Engineer-in-Chief also did not attend the meeting and in his

“place one Maj. General J.P. Sharma attended the meeting.

O~

e 22/~




22,

Thus,_the.very4const1fution of the DPC was wholly i1legal and
unsustainable. Apart from this, the DPC did not sit for more
‘than 4 days . It purported to have scrutinised a Targe
number ofrconfidentia1 reports in such a short period,

Teading to the inference that the scrutiny was made in a

mechanical manner.

26. : The respondents have denied " the aforesaid,
contentions andr allegations. According to then, Joint
Secretary (P&W) did hot attend the meeting of the DPC but it
was because of his other urgent preoccupation. Major General
J.P. Sharma who was officiating Engineer-in-Chief and who
 be1onged to the MES attended the‘ meeting.” The DPC was
presided over- by a member of the UPSC and being exﬁerts in
the job, there was hothing strange in doing the job in 4

'days.

27. In Union of India Vs. -Somasundaram, AIR 1988 SC
2255, the Supreme Court has. upheld the validity of .the Office

Memorandum No;22ﬂ11/6/76-Estt.D dated 3@.12;76 issued'by‘the

©~ “Department of ~Persorinel according to which "the proceedings

of the Departmental Promofion Comhitfée shall be 1legally
’va]id and can be oberated upon notwifhstandﬁng the absence of
any of its memberé other than the»Chairman‘perided that the
member was duly invited but he absented himself for oné
reason oE the other and there was no deliberate attempt to
exc1ﬁde him from the 'de1ﬁbe§atidn of the DPC and provided
furthér thai the majority of the members tonstituting the

Departmental Promotion Committee are present in the meeting™.

C}L,f\
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28. From the relevant file of the respondents, we

have seen that though they had initia11y informed the UPSC
that the Joint Secretary (P&W) and Lt. Gen. R.K. Dhawan,
.Engineer—in-chﬁef w0u1d_attend the meeting of the DPC to be
held from 19.5.1986 to 22.5.1986, the Jt. Secretary informed
on 19.5.86 that he was not attending the meeting due to

preoccupation. fis regards Lt. Gen. Dhaman, the

Engineer-in-Chief's Branch informed the Ministry of Defence:

on 16.5.1986 that he was requiréd to proceed to Jaipur for
some urgent operational requirements and that Maj. General
J.P. Sharma, Officiating Engineer-in-Chief would attend the

DPC.

29. In view of the above, the absence of the Joint
Secretary(P&W) at the meetings of the DPC would not vitiate
the proceedings. Major .General Sharma who was 4officiating
Ehgineer-in-Chief and who belonged to the MES was not
incompetent to participate in the de1iberations of the DPC.
As the majority of the Members were present, we are of the
opinion that the proceedings of, the DPCs cannot be séid to be

invalid or unconstitutional.

36. ‘ Some of the applicants have argued that relative
assessment was not on the basis of equality. While some have
been adjudged on their performance in the post of Aséistant
Executive Engineer, some others 1iké the applicants have been

A Qe ~
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also adjudged in the higher post of Executive Engineer. In

this context, they have relied upon the judgment of the Full

Bench of this Tribunal dated 29.1@.1991 in 0A 386/1990 and

connected matters =~ $.S8. Sambus and Others Vs. Union of
India and Others. In our opinion, the aforesaid decision of

the Full Bench and other decisions cited before us are

distinguishable. In our opinion, where promotions are to be

made by §e1ection method, as 1in the instant case, it s
entirely left to the DPC to make its own classification of
the officers being considered by them for promotion,
irrespective of the grading that may be shown in the
confidential reports. It is for the DPC to consider the

confidential reports as a whole in this regard.

31. The applicants have stated that no supersession -

took place in the selection made in 1985 but there was Targe
scale supersessions 1in the selection made in 1986. The
respondents have stated that selections in 1985 and 1986 were
made on the basis of the same selection method and that it
was a matter of chance that there were no supersessions Aﬁn
the selection made in 1985. In our opinion, the proceedings

of the DPCs chaired by Member of the UPSC. cannot be

invalidated on the ground alleged by the applicants.

32. There 1is, however, another aspect of the matter.

y Gy —
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Some of the aQbTicants had been duly promoted to the grade of
Executive Engineer on the basis of the seniority which
existed at the relevant time and before the Supreme ﬁourt
delivered its judgment in Janardhana's case. These seniority
1ists have been redrawn or updated' in the Tight of the
judgment of the Supreme Court in Janardhana'’s case. In our

considered opinien, just{ce and equity require that

those who have already been promoted shall not be reverted

and they shall be accommodated dn the grade of Executive
Enéﬁneer so as to protect the pay and allowances and the
fncrements drawn by them in thelsaid grade. Their pay and
allowances, should be fixed éccordﬁng1y. They would also be
entitled to increments in the grade of Executive Engineer
from the respective dates of their initial appointment in the
grade of Executive Engineer. Their furfher promotions shall,
however, be made on the basis of the seniority lists
brepared by the respondents pursuant to the judgment of the
Supreme Court in Janardhana's case and in accordance with the
reTevant recruitment rules.

X
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33. In the sbove background. we may consider OA 550
of 1985 filed = by Shri P.R. Bhutani while working as

Executive Enginser in the office of Engineer—-in-Chiefis

Branch. New Delbi, under the Ministrv of Defence. The

aopliceant who belongs to thae Military Engineering Services

{ME2) has praved for the following relisfs:—

(a3 Issue Directions. directing the respondents to
grant senlority to the applicant herein treating him as  an

appointee of 1979 since, the vacancy to which he was

appointed pertains to the vear 1979, just as the similar

beriefit was given to the candidates who were promoted in the

Review PPCs held for the vacancies of 1974, 1975, 1977 and

1878, -
{h I 3

ssue Directions to the respondents to creste
suparnumerary  posts of Executive Engineers with effect from

1975 to avoid revaersion of the applicant.

{c} Issue ODirections to the respondents to garant
Senlor Administrative Grade {SAG. i.ae. Suparintending

Engineers’ grade) to the applicant as the similar benafits

-

as been granted in another Oroanised Service of Governmant

of India viz. Central Water Engineering Service.

C>\/\.
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2.
{d3 pass such other order as may be deemed fit and
proger in the circumstances of the case.
5 34. The applicant was recruited in the MES as a

direct recruit through interview by the UPSC in 195Z2. He was
appointed as Assistant Exacutive Engineer on 19.02.1963. His

name was included in the 1974 panel prepared by the DPC for

promoti

)
]

. to the post of Executive Enginser and he Joined the
said post on  1.6.1975. After the Supreme Court struck doun
the seniority 1list of 1974 and the 1574 panel for pramotion
in Janardhana’s case, review DPCs were held for the vacancies
rertaining to the vears 1674. 1976, 1977 and 19738 based on
the 1967768 seniority }:‘Lst'-which was upheld by the Bupreme
Court in Janardhana’s case. The appllicant got selected in

the BPCs held in 1985 for the vacancies pertaining to the

yaears 1978 and 1980.

35, The apolicent has contended t'ﬁat the responcents
heve not. properly implemented the Judgment. of the Supreme
Court in Janardhana’s case. Instead of readiustment of
promotion made from 1974 orwards, the ‘res*_.xmdents raverted
725 officers by thalr lstter c?éte:i 20.09.1984, including the
agplicant whose name ficgured at S.HO.S?-- In the review DPCs
of 1075, 1977 and 1978 published in 1984, a number of such
officers were promoted as Executive Engineers and were given
re’tros_ce::tfva Seniérity from the date of original DPC. i.e..

O\/‘\ .78/




’ .78, ' |
1078, 1977 and v the
promotad as B in the
1974 published 3 i
From 1301, 1975,
1) by ez 1979 >£=J‘i"m'3 1980 were held _:’i.n 1985 tao
consid v ard tho
e w i) included at S.N0.19.  The apolicant has
have besr ry from 1979,
This ]
37 vt has sulbmitited thet siv vears of hig
ea,a'::-‘i:ues;'}. . and  regulsy service ss Executive Pnoineer
Fram 1979 to 1085 4s 4 i inspite OF the o
of the Supreme Court to ! raadiust’ .
rfs'i':_a't;{::ed_ ."1.}"3' Tl
Ty dmplemented  the
dudament. of the Supreme Court in Janerdhana’s e was )
not. considered  for promotion o the cirade of
Ernciimeer in 1985 and 1088 a5 he had ot the
gualifeing recgular reguived under the recruitinent ;
Aoarding o them,  be would be eligible Tor  such
promation ondy in 1990,
PO
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On 14.4.1987, the Tribmslpassed an interim order

L

dirvecting the respondents to consider the case of the

aﬁplicaﬁt and all such persons similarly :fﬂacec?_ along with

others eligible for msking promotions to the grade - of

superintending  Enginesr and that any promotion made on  the

recommendations  of the DPC will be subject to the result of

this application. During the final hearing of this case. the ‘
iearned counsel for the respondents stated that the apolicant .

was considered by the DPC and he was Suly promoted as
.'nl‘u:o@riﬁt‘andins_ Engineser and that he has already retired from ‘
service on attsining the age of supsrannuation of 58 vyears. ‘
Accordingly. i;ij_ was argued that the application has hecome

infructuous.

L0 .
£03. The main relief% songht by the apolicant was that
he should be granted Superintending Engineers Grade by taking ‘
into aocount his appointment as Executive BEngineer in 1979, -
This has alreadvy been done by the respondents. In the facts

and circumstances of thes case. we do not consider it :

necessary to go into the various contentions raised in  this

application. wa, however, hold that the pension and other #
retirement benefits of the applicant shauld be computed on .

the hazis of the pay admissible on the post of Superintending
Erginser for the rericd he had been promated to the said ‘
post. The respondents shall do the meedful in the mstter, in

case this has not been alresdy dore. There will bs no order

<)
as to onsts. N
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