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DATE OF DECISION__15-4~13987,
Shri N.V.Swamy & Ors, Petitioner

Shri 5.C.Luthra Advocate for the Petitioner(s)

Versus

Union of India & Ors. Respondent

t

Advocate for the Respondent(s)
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} The Hon’ble Mr.. V.5.Bhir, - Member (\I)

The Hon’ble Mr.G.Sreedharan Nair, Member {J)
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Whether Reporters of local papers may be allowed to see the Judgement ?

\/ 2. To be referred to the Reporter or not ?

3. Whether their Lordshlps wish to see the fair copy of the Judgement ?
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paragraph 3 of the Office Memorandum dated 24-12-1980

issued by the Department of Personnel and idmimistrative

4

- Reforms, they have not been considered and hence they seek

a review of the proceedings of the DPC held on
23-5-1985 by including ﬁhem also in the éone of
considerzticon. The applicants Further-pray for
promoting them to the post of Director with enféct from
29-5~1985 based on the directions of the Government of
India; Minist:y of Home Affairs, G.M. dated 26-~3-1970 and
Depar%ment of ?eraqnnel and Administrative Recorms U.M.
dated 23-12-1974. This relief is claimed by way of
implementation of a juﬁgment of the Supreme Court as well)
wherein a Presidentiél Directiye siﬁilar'to the instructioﬁs
contaimed in the aforesaid Official ”emo%anda Wwas considered
anq interpreted by the Supfeme Court.

2. A reply has been filed on behalf of the
respondents, It is contended that clause (c) of i
paragfaph 3 of the 0.M. dated 24~12-i980'is not applicable
since iMe vacancies have been seservedrfor SeCe/5aTe

candidates for promotion to the post of Director. The

Departmental Promotion Committee held on 29-5-1985 has

‘considered all those who f@ll within the zone of

consideréticn according to the gbove UsMe and hence
there is no question of revieu as prayed for, It is
stated that the policy reqgarding reservation for

5.Cs, and S.Té. in appointment_to posts/services dnder

the Central Government is formulated by the Department

¢
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of Personnel, while,as far as the public sector undertakings

are ccncerned, it is done by the Department of Public
Enterprises. The implementative guidelines issued by
one are not applicable to the other. It is pointed out

that the judgment of the Supreme Court relied upon by

1

ct*

the applicants was in connection with a Presidenti

n

Directive issued by the Department of Public Enterprises.

" 3. The main question that falls for determination
is whether a review of the ©OPC held on 29~5;1985-is‘
called fore.

4, Admittedly, the post of Director, Central Uater

Commission, is a selection post, to be filled up by

‘promotion from among the eligible Deputy Directors,

For the guidancg of .all Ministries, the principles for
promoticn to the selectiocn post have begn‘laid doun by
the Department of Personnel and Administrative Reéormé
in its foice,Mgmorandum,dated.24~12~l980 (annexure R.1).
amgpxding kR Blauses {(a) and (c) of paragraph 3 of the

aid 0,M., are reproduced hersunderi- .

"3, Zone of consideration for promotion to posts

filled by selection.

.Ooooccnc.v.o.-o

(a2} The Departmental Promotion Committee
(DPC) shall for the purpese of determing the
number of officers who should be considered
from out of those eligible officers in the
feeder grade(s) restrict the Tield of choice
as under, with reference to the number of
clear regular vacancies proposed to be filled
in the year. '
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No. oOf vacancies : No. of officers tc be
: . consicgered.

(1) : (2)

5

3]
. 10
or more three times the
number of vaczancies,

DWN-

(b> ® s 9 ¢ C e 00

(c) Where adequate number of SC/5T
candidates are not available within the normal
filed .of choice as above, the field of
choice may be extended to 5 times the number o
vacancies and the SC/ST candidates (and
not any other) coming within the extended field
of choice should also be cunsidered =against the
vacancies reserved for them.

o
[

fficers belonging to 3C/ST selected for

promotion against vacancies reservsd for them from

‘out of the extended Fleld of choice under

sub-gara (c) above, wou.d however;. be slaced

en bloc below all the cther officers selscted

from within the normal field of choice.®

5. The DPC held on 29-5~1985 uwas to select
candidates for filling up twenty vaczncies fFor the
year 1983/and eleven . for the year 1984, In view of

clause (a) of paragraph 3 of the U.fle) for the vacancles

of 1983, sixty Officers had to be considered normally.
|

However, in view of clause (c) if adequate number of

laple within the above

¥}
<
o
[N

SC/ST candidates are not
sixty, the field cof choice may be extended to one
hundred and the SC/ST candidates coming within this
extended field‘of choice should also ge considered

against the vacancies reserved for them. (Emohasis

phes )

A

6. The applicants have furnished the list of
Denuty Directors at “nnexure 7 according tc uwhich they

are at Serial Nos.60 to 62 and 64., The correctness of

ct
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this iist 1is challenged by the respondent
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reply. According tu them, the asplicants haveo omitted to
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~include the name of Shri 5.A.Char who was the

-5

senior=-most person in the eligibility list and uwas
alsc considered by the DPC. The counsel of the
‘respondents hagd made available the file relating to
the DPC proceedings held on 29-5=1985. It shous that
for the twenty vacancies for the year 1983, sixty
were considered of whom Shri S.A.Char was No.l)and
that none of these applicants uwas in the list. Uihen
Se4.Char is alssc included it is clear that all these.
. \‘ K
applicants are beyond the normal eligible =zone of
|
consideration. The question is whether the filed o
choice should have been extended to five times the
number of vacancies)in Wwhich case certainly the
applicants would have come within the extended {ield
. .
of choice. As there was only one candidate belonging
. to the 5C within the normal field of choice, applying
the principle under clause (c) the fisld of choice
ctan be extended to five times the number of vacancies
and the SC/ST candidates coming within the extended
field can also be considered)if there are vacancies
L

reserved for them. It is to be noted that clause

Pt

c)
dogs not prescribe that in all cases uwhere adequate

number of SC/3T candidates are not available within

N

the normal field of choice, the field of choice is to

be extended and the SC/3T candidates coming within

extended field. should alsc bhe considered. Such

A

gxtensicn of normali field of cholice and such
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consideration of the 5C/5T candidates coming within the

extended field can be dons only where vacancies are

reserved for them. There is no case for +the app

that in the matter of romotion of Deputy Direct
) : J

licants

ors to

the post of Director, there is reservation of any

vacancy for the SC/S5T candidates. Indeed o g pointed

question put by us %o the counsel of the applicants

on this aspect’as well as to the 4th applicant who was

present before Court at the time of hec aring, it was
‘\—e,Y-e. tAhes e M——Q.&YV‘&&Q V‘c.cl:_k.er?/- .

admltted thmbLFNﬁxmxxx ﬂﬂ_MaCanC¥—h—e—9@9ﬂ~@€8@-¥4ﬁ%¥%h

the SC/ST capdidatas,

t

\

7. It follows that the prayer of the applicant

for review of the DPC held on 25~9~1985 to include the

applicants in the zong  of consideration in accordance with

clause (c) of paragraph.3 of the 0.M. dated 24-12-1020

i1s not sustainable,

\
8. The other relief that is claimed is for

promoting uhe applicants with effect from 25-9~1

When it is admitted that the post of Director is

865,

a

8

selection post to be filled up by promotion of the

Deputy DBirect ors on bhE recommendation of a duly

constituted Departmentzl Promotion Committee)and

\
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t is on record ‘that on constituting such a' Comm
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at this stage. In the context of this relief, the

ap alchnts hazve relied on the 0.0, dated 26=3-1970 is:ued

o
1

by the Ministry o

o

Home Affalrs and that of the Bepar tmen

43
+

of Personnel and Administratiue‘ﬁeforms dated 23-12~1974.
The former deals with ccncession te SC/ST in posts

filled by promotion within class I service uhich

lary of 15,2000/~ oer month or less.
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By the latter 0.f. the amount of ultimate ca 15 been
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enhanced to {s.2250/~. The O0,M. dated 26th farch 1970

racted hereunder:-

(.x.

is ext

"Ministry of Home Affairs G.M.Ke.l/9/69~Estt. (5CT),
dated 26th March 1970.

Subject:~ Concessions to Zcheduled Cﬂstos and

The gquestlon of increasing the represent:
scheduled Castes and :Dthu]ed Tribes ewu1o>
Class I Services/posts under the Government o
has been under the consideration for some time
In this Ministry 's U«Me Noo.l/12/67-Est.(C)
11th July, 1968, ce;tain concessions have begen
ided to Scheduled Castes and Scheduled Tribes
alia in the matter of promoticn by selection

lowest rung or category in Class 1. It has
aen decided that the following concessions and
facilities will be provided to Jcheduled Caste
and Scheduled Tribes officers for their prLomo
Wwithin Class 1 also. .
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2. In promotions by selection to posts withnin
Class 1, which carry an ultim~te salary of is.2,000
per month, or less, the Scheduled Castes/Scheduled
Tribes officers, who are senior encugh in the zone
of cunsideration for promotion so as to be within
the number of vacancies for which the Select List.
has to be drawn up, would be included in that list

provided they are not considered unfit For
promotion. Their position in the select list
would, houwsver, be the same as assigned to them by
the Departmental FPromotion Committee on the bzsis
cf .their recoxd of service. They would not be gilven,
for this purpose, one grading higher than the
" grading otheruwise assignable to them on the

hasis of thelr record of service.

3., In order to improve theg chances of
fa ) ' ' ot - 1 . e
S5cheduled Castes/5cheduled Tribes officers for
selagction to the higher categories of posts in~
Class I, it has further been decided that:
R/
AN



(1) Scheduled Castes/Scheduled Tribes officers
in Class I services/posts should be
provided with more opocrtunities for
institutional training and for attending
seminars/Symposia/conferences. Advantage
could in this connecticn be token of the
training facilities available at the
National Academy of Administratian,Mussooria,
National Police Academy, Mount Abu, Indian
Institute of Public Administr:tion, MNeuw
Delhi, the Administrative Staff College,.
Hyderabad, etc.: and : )

(ii) It should be the special responsibility
of the immediate supertr officers of the
Scheduled Castes/Scheduled Tribss officers
in Class I to give advice and guidance to
the latter to improve the quality of their
work, ‘

Ministries/Departments under whom Scheduled
Castes/Scheduled Tribes Class I officers might
be serving should ensure that these decisions
are implemented with expedition. Ministries/
Departments (or the Heads of Departments) under
whom such officers might be serving may specially
watch the progress of these officers so that
all appropriate stsps are taken, wherever
necessary, to improve the efficiency of these
officers for the purpose of their selection to
higher posts,

4. The orders contained in paragraph 2 above
take effect from the date of issue except in
respect of selections already made prior to the
issue of these orders. :

S« Ministry of Finance etc., are requs sted
to bring the above decisions to the notice of all
concerned. \

6. In so far as persons serving in offices
under the Comptroller and Zuditor General of Ipndia

are concerned; separate orders will issue in due
course. \ '

We are not abie to find anything in the ;Foresai& O.M.
in-sﬁppoft.of the claim of the appl;cants for promotion
to the grade of Director. NOchob%, by the 0.M. a
concession has been géanted to the SC/ST in posts Filled
by promotion within Class I. The concession is that

the Officers belonging to the 5C/ST, who are senior

enough in_the zone of consideration ror promotion so as

to be within the number of wvacancies for which the select

Jot

ist has to be drawn up, would be included in the

N
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select list provided théy are not ansiQered unfit

for promotion. This is indeed a concession, for, normally
merelf because the names of such 3C/ST oFFicefs,are in

the zone of consideration, their names will not automati-
cally figure in the select list,

9; The Government of Indisa, ministry GF.Finance,
Bureau of Public Enterprises issued a directive fo the
Chief ékecutiueS‘oF Public Sector Enterprises; As ﬁegards
promotion uithih Group ﬁ,_i? Was on the same lines as
paragraph 2 of the C.M., issued by the Winistry off Home
Affairs on 26%th Macrch 1970.“Cdunsel of applic ants
submitted that this diréctive Came up or consideration
by 'the Supreme Court in Civil Writ No.680 of 1985

(The Bihar 3tate Harijan Kalyan Parishad vs. The Union

4
noer

{~1e

cf India & Ors.,) and that the oretation of the

directive by the Supreme Court has to be applied in
i~

interpreting paragraph 2 of the C.M. dated 26-3-1970

issued by the Ministry of Home Affairs. As against this,
it was submitted by counsel of the respondancs that since

the Supreme Court was not considering the U.0M. dated

26=3-1970 issued By the Ministry of Home Affairs and was

he directive relating to Public

-

only concerned With
Sector undertakings which is not aeplicable tao, the
Government Departments, there is no scope for a reference
to the judgment of the Supreme Court. HNo doubt, the
Supreme Court was not considering the U.M. issued by the

he directive that was

AN

ci

Fflinistry of Home Affairs, but
b4
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considered was on identical termsAas confained in
paragraph 2 of the O0.M. issued by the Ministry of Home
Affairs. As such, we 2llowed the counsel of the
applic ants to refer to the judgment of fhe Supreme
Court/and we have carefully studied the same. UWhat uwe

find is that the directive has heen interpretedgto mean

ci*

hat those officers belonging to SC/ST will be

o

considered for promotion who are senior enough to be

AR
within the zone of consideration, thereafter a select
L :

list would be drawn up in which would also be included
those officers belonging to the SC/ST who are not

considersed unfit for promotion. Thus it is clear that

\

eligibility to be within the zone of consideration is a
must, for the benefit of. the concession, whether it be
under the Presidential Directive relating to Publig,

Sector Enterpriséé or under the O.M. dated 26-3-1970

.

issued by the fMinistry of Home Affairs in relation to
the selection to posts within Class I in Government.

. . . . I
Since the =pplicants do not fall within the zona of

consideration for promotion to the post of Director,-

the reliance placed on the judgment of the Supreme Court

’

is of nc avail,
10. It follows that the applicants are not entitled
to the reliefs claiped.

1]. The applicaticn is dismissed.

-
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