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| For the Applicant «eee. Shri Randhir Jain,
‘ ' Counsel.
For the Respondent - eves  Shri K.C. Mittal,
: ‘ o Counsel.

CCRAM: Hon'ble Mr. Justice K. Madhava Reddy, Chairman.
Hen'ble Mr, Kaushal Kumar, Member {A§,

{Judgement of the Bench delivered by
Hon'ble Mr. Kaushal Kumar, Member)

JUDGEMENT

s I T I et )

fhe applicant who claims that he belongs to
a Scheduled Tribe known as 'Halba', was selected
by the UPSC fér the post of Assistant'seol§gist and
joined the said’posf Qn 27.10.1953, He was also
confirmed in the said ppstAwith effect from 1.7,1957..
In iespohse to'anothe: advertisement dated 10,12.1955
\issued‘by,?he UfSC for the posts of Geologists (Junior),
the applicant again appliéd déclaring himself as belonging
to’the Scheduled Tribe community. He was selectéd by the-
UPSC and recommended for‘éppointment toAtﬁe said post
wbich he joined on 3;5{1957. He was subsequently pfomoted
to the pésf of Director, Central Ground WaterABoard under
the Government of india, Ministry of Agriculture &
Irrigation, Department of Agriculfure and Cooperatién.

06'21.1.1980, disciplinary proceedings were initiated

—
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against the epplicant under Rule 14 of the Central Civil:
iéervibes.(Classification; Coﬁtrol & Appeal) Rules, l965
for giving'analse declarafion ihat he‘beiongs fo the
*Halba*® Scheduled Tribe. An inquiry wae conducted as
envisaged under the rules by the Conmrssroner for Deparumental
Enqulrles, who submeted his report on 2.4, 1983 The
disciplinary.authority'after considering the inquiry
Report dismissed the applicant from servicé vide~order

dated 8th July, 1983 which was served on the appllcant on

" 13th July, 1983. lhe‘appllcant flled a writ petltlon
(c.w.,p. No. 434/80_) in the Delhi High Court and the High
Court vide-its>judgement dated 24th September, l984'quashed.
the dismiesel order while'observing "For the reasons stated
I hold that the iméugned order is not iege; and valid and
it is quashed. The disciplinery authority shall be at
llberty to pass a fresh order in conformity with law." The
appeal filed by the respondent against the Judgnent of the
Delhi High Gourt was dismissed on 13.2.1985 in L.o.A. No.3/35
by a DlVlSlon Bench of the High C ourt.. The respondent filed

'S.L.P. (ClVll) No.7638 of 1985 before the Supreme Court, but

J o _  the same.was- dlsnlssed on 8th July, 1985, |
| 2, ' The applicant retired from service on superannuation
on 30.5,1985. The respondents pessed»an order on 4,10.1985,
Cancelling the dismissal order dated Btﬁ 5uly, 19534and
reiestatiﬁg the applicant in service with effect from

13th  July, 1983 and continuing him in service upto 30.5.1985,

The order further stated that the disciplinary'proceedings
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earlier initiated against the applicant shall be deemed to ‘
be proceedings continued under Rule 9 of'the Central Civil
Services (Pension) Rules, 1972 (Annexuré"H' to the Amended
Petition). The respcndent passed another order dated 3rd
July, 1986 (Annexure I to the Ameﬁded Petition) conveying
a decision by order and in the name c¢f the President of India
under FR 54-A that the applicant shall be paid from the date
of his reinstatemenﬁ i.e;, l4th July, 1983 to the date of his
¥ | . retirement i.e., Sofh Jﬁqe,.l985 at the rate of 50% of the
amoun£ to which he would have othérwise been entitled had he
been in service and not dismissed plus corresponding allowances
and further that the,period~fr0m 14,7.83 to 30.5.85 shall be
treated as “Non-Duty". Subseduently an ofder'was passed
on 3rd February, 1988 (Annexure A=TI) whereby the di;ciplinary
authority held the charges against the apvlicant as provéd
and in exercise of powers conferred under Rule 9 of the Central
Civil Servicés (Pension) Rules, 1972 ordered that the entire
» _ | monthly pension otherwise admissible to the applicant shall
be withheld on permanent bésis with immediate effect and the
L . death=cum—retirement gratuity admissible to him shall also
S be withheld.
3. The petitioner in this applicaticn filed under
Section 19 of the Administrative Tribunals Act, 1985 has
ﬁrayed for quashing the Iﬁquiry Reporﬁ dated 2,4,1983 of the
Commissioner for Departmental Enquiries holding charge No.l
as proved andAfor setting aside the orders dated 4.l0.85,‘

3.7.85 and 3.2.88 referred to above.

A Aef
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4, The learned counsel for the applicant Shri Jain
centended that after the retirement on superannuation of the
applicant, proceedihgs under.Rule 9 of the Pension Rules
could not be continued without a notice haviﬁg-been given
to the applican£ and that the order datéd 3.2,1988 Withholding
bension and gratuity of the apbliéant'was not valid inaesmuch
a8s no Show Cause Notice had been served on the applicant
beforé withholding tﬁe pension and the applicant had not been
affordeé an opportunity to represent against~the-proposed
action. He also contended that the ofder dated'3.2;1985
was bad since the O 1sc1011ndry Authority did not discuss
the evidéqce'produced during the course of the inquiry as
envisaged by the High Court judgement while quashing the
order of dismissal.' The learned counsel for the applicant
furtéef.argued that the Memorandum dated 3rd July, 1986
treating the period between‘the date of dismissal from which
date the applicant was subsequently reinstated and the date
o% retirement as non-duty and restricting the pay to 50% was
bad since fhe order of dismissal had beeh quashed and the
appliéaﬁt immediately after the judgement of the High Court
quashing the dismissal order had reported for duty but he
was not giyen any posting or order of reinstatenent. Though
there was no stay aﬁ any point of time, the respondents
still did not implement the High Court judgement and
reinstate the-apolicant The appllcant had moved PCP 75 /1985
before the High Court of Delhi and the respondents had given

an undertaking to implement the High Court judgement within
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three months, but they did not do so. _Subsequentiy at a
very late stage after the retirement of the applicant, they
issued an order dated 4.10;1985 reinstating him but also
at the same time ccntinuing the dieciplinary proceedings
againet him under Rule 9 of the Pension Rules.
S, Learned counsel for the respondents Shri Mittal,
refuting the contentions advanced on behalf of the applicant,
stated that no notice was required to belgiven for continuation
of the proceedings under Rule 9 of the Pension Rules. The
disciplinary proceedings had been started while the applicant“
was still inlservice and the High Court having quashed only
vthe dismissal order and not the disciplinary proceedings
as such, the said proceedings were subsisting on the date of ‘
retirement and as such they were deemed to have continued as |
provided under Rule 9 of the Pension Rules. No notice was 1
Trequired to'be given for continuation of the disciplinary 1
prcceedings. Such a notice, according to the learned counsel 1
for the respondents ‘is required to be given only where }
diSCiolinary proceedings have not been instituted or 1witiated i
while the delinquent offiCial is still in service, and the |
.proceedings are instituted after retirement. Even so, in
the‘preSent case, the respondents had in their order dated

4.10,1985 informed the applicant that the disciplinary

‘Proceedings earlier instituted would be deemed to have been

continued under Rule 9 of the Central Civil Services (Pension)

Rules, 1972,

-~

o. Counsel on both sides, in support of their respective -

contentions, relied on the rulings of the Supreme Court in
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State of Uttar -Pradesh v. Brahm Datt Sharma and Another

\
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(1987) 2 Supreme Court Ca;es 179) ana the judgement of

this Tribunal in R.B. Aggarwala V. Uniqn of India & Ors.
(A-T.R. 1987 {2) C.A.T. 434) to which both of us are parties.
7. It would be necessary to refer to the facts giving
rise to the judgement of the Supreme Court in the case of
State of Uttar P:adéshiv. Brahm Datt Sharma and Another.

The petitioner therein, who Wés an employee of the State

of Uttar Pradesh was dismissed from service after a departe-

mental inquiry. Having unsuccessfully challenged the validity

of the order before the'U;P. Public Service Tribunal,‘he
chsllenged his dismissal before the High Court through a
writ petition under Article 226 of the Constitution. 4
Single Judge of the Allahabad High Court set aside the order
of the Tribunal and quashed the order of dismissal én the
ground that he had not been afforded reasonable opportunity
of defence. The pétitioner had also retired from service
during the pendency of this petition before fﬁe High Cqurt.
After attaining the age df superannuation, the'disciplinar§
proceedings could not be taken against him. The State
Goverhment, however, issued a nptice calling upon him to
show cause as to why orders for forfeiture of his pension
and gratuity be not issued in accordance with the GCivil
Service Regdlations.i He submitted a reply to the show cause
notice aﬁd also filed an application beféré the High Ccurt
challenging the same. The learned Single Judge of the

Allahabad High Court held that since the departmental

L,/?///Z;”,//éb &ij
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‘ proceedings had already been’quashed; it was not open to the
State Governmentito issue show cause notice under the Civil
Service Regulations on those very 2llegations which formed
the basis of charges in the disciplinary proceedings. AHe

'accordingly quashed the show cauée notice. The Supreme

Court observed as follows: -

5. The question which falls for considera-
tion is whether notice dated January 29, 1986
was invalid and liable to be quashed., The

learned Single Judge of the High Court quashed

the notice on the sole ground that the allegations

specified in the show‘cause notice were the same
which had been the subject matter of debartmental
inquiry resulting in the respondent's dismissal
from service, and since dismissal order had been
quashed in the writ petition, it was not open

to the State Government to take proceedings for
imposing any cut in the respondedt's pension on
the same set of charges. ¥We do not agree with the
view taken by the High Court; While quashing the
order of dismissal the learned judge did not quash
the proceedings or the charges instead; hé had
quashed dismissal order merely cn the ground that
the respondent was not afforded opportunity to
show cause against the precposed .punishment as the

recommendation with regard to the guantum of

dunishment made by the inquiry officer had not been

communicated to him. In fact while allowing the
writ petition the learned Single Judge himself

observed in his order dated August 10, 1984 that
1t would be open tc the State Government to draw

fresh proceedings if it was permissible to do so.

The High Court did not enter into the validity of the

L/{\‘ _.//é'""\,—v!‘;'gf
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charges or the findings recorded against the

: | - 8-

respondent during the inquiry held against

him. After the decision of the writ petition,

it was open to the State Government to have

taken up proceedings against the respondent from

the stage at which it was found to be vitiated.

Had the respondent not retired from service

on attaining the age of superannuation it was

open to the State Government to pass order

awarding punishmeﬁt to him after issuing a fresh

show cause notice ahd supplying to_him a copy of

the recpmmendation made by the inquiry officer.

Therg was no legal bar against the State Govern=

ment in following such a course of action. There -

were serious allegations~of misconduct agéinst the

respondent which had been proceeded against him during

inquiry; those charges remained alive even after

quashing of the dismissal order and it was

therefore open to the State Government to take

actioh against the respondent in accordance with

’ ~the rules. No disciplinary proceedings could be

' taken as the respondent had retired from service;

¥ the government therefore considered it appropriate

to take action against him under Article 370 of
Civil Service Fegulations. The regulation vests
power in the appointing authority to take action
for imposing reduction in the pension, as the State
Govern%ent is the appointing authority it was
competent to issue show cause notice to the
respondent. The notice.spécified various acts
of omissions and commiSsions with a view to afford
respondent opportunity to show that he had rendered
throughout satisfactory service and that the allega=
tions made against him did not justify any reduction

. /\ '/é &'\—J‘LJ"“’/ :
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in the amcunt of pension. If disciplinary
proceedings against an employeé of the
government'are initiated in respect of misconduct
committed by him and if he retires.frqm_service
on attaining the age of superannuation, before
the completicn of the pioceedings it .is open

to the State Government to direct deduction

in his pensicn on the proof of the allega~
tionsﬁmade against him. If thé charges are

not established during the disciplinary

" proceedings or if the disciplinary proceed— -

ings are quashed it is not permissible to'
~the State Government to4direct reduction
in the pension on the'saﬁe éllegations, bﬁt
if the disciplinary proceedings could not
be completed and if the charges of serious
allegations are established, which may have
bearing on the question of renderiﬁg'efficient
and satisfactéry service, it would be open to the
government to take proceedings against the .
government sedvant in éccbrdance withlrules for
the deduction of pensioﬁ and gratuity. In this
view the High Court committed error in holding

that the show cause notice was vitiated,"

The Supreme Court further observed:

"The High Court was not justified in quashing
the show cause notice. W%When a show cause
notice is issued to a government servant
under a statutory>provision calling upon
him to show cause, ordinarily the govern-
ment servant must place his case before the
aqihority concerned by snowing cause and

vthe courts should be reluctant to interfefe
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with the notice at that stage unless the
notice is shown to have been issued palpably
without any authority of law: The purpose
of 1issuing show cause notice is to afford
opportunity of hearing to the government
servant and oﬁoe cause is shown it is open
to the government to consider the matter

in the light of the facts and submissions
'placed by the government servant and only
thereafter a final decision in'thevmatter

could be taken. Interference by the court

- before that stage would be premature. The

High Court in our opinion ought not héve'

interfered with the show cause notice,®

(para-9)

The Supreme Court also observed:

"A plain ieading of the regulation indicates
that full pensiqn'is not awarded as a matter
of course to a government servant on his |
retirement instead; it is awarded to him
if-hiSOSatisfactory service is approved,

If the service éf a government servant

has not been. thoroughly satisfactory
the authority compeﬁent to sanction the
pénsion is empowered ‘to méke such reduction
in the amount éf pension as it may thiﬁk
proper. Proviso to the regulation lays

'down_that no order regardind reduct ion
in the amcunt of pension shall be made
without the approval of the appointing
authority. Though the Regulations do not
expressly provide for affording opportunity
to the government servant before order

for the reduction in the pensicn is issued,
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but the principles of natural justice
ordain that opportunity of hearing must

be afforded to the governmeht servant before
any order is péssed. Article 311{2) is

not attracted, nonetheless the government | |
servant is entitled.to.opportunity of

hearing és the order of reduction in pension | 4

affects his right to receive full pension. *’

We had occasion to examine Rule 9 of the Pension

Rules and the requirements of law for issuing a show cause

notice in the context of the Supreme Court judgment referred

to above in the case of R,B. Aggarwala v. U.0. I. & others

(ATR 1987 {2) CAT 434). Even at the cost of repetition,

it would be advantageous to reproduce the following

extract from para 3 of our judgement in the said case.

Sub-rules (1) and (2) of Rule 9 which are relevant in this

behalf read as under: -

®9{1) The President reserves to himself the
right to withholding or withdrawing a

pensicn or part thereof, whether permanently

or for a specified period, and of ordering
recevéry from a pension of the whole or part

of any pecuniary ioss caused to the Government,
1f, in any departmental or judicial proceedings,
the pensioner is found guilty of grave miscenduct
or negligence duriny the period of his service
including service rendered upon re-employment
after retirement:

"Provided that the Union Public Service

Commission shall be consulted before any

final orders are passed.

"Provided further that where a part of
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pensicn is withheld or withdrawn, the
amount of such pension shall not be reduced
below the amount of rupees.sixty per mensem,
w(2)(a) The departmeﬁtal proceedings
referred to in sub-rule {1), if instituted
while the Government servant was in service
wﬁether before retirement or during his
re—empldyment, shall, aftervthe final

retirement of the Government servant, be

|
1
|
|
|
.
1

deemed to be proceedings under this rule

"and shall be continued and concluded by the
authority by which they were commenced in the
same manner as if the Government servant had

continued in service:.

¥Droyided that where the departmental

proceedings are instituted by an authbrity

subordinate to the Presidenf, that authority

'shall submit a report recording its findings

| _ to the'President;” _
"In view of this Rule, it cannot be disputed
that the Disciplinary Proceedings which had
been instituted while the Government servant

A was in office could be continued even after
his refirement. Of course, after the Govern-
ment servant is allowed to retire no question
of dismissing, removing or reducing him in
rank would arise. If it is decided to continue
the proceedings against him, that can be done
only under sub;rule (1) of Rule 9 of the
Peﬁsion fules. Under that Rule, fhe President
has the right to withhbld or withdraw whole
pension or a part thereof whether permanently
or for a specified period if the pensioner is

found guilty of "grave misccnduct™. If the

~
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decision to ccntinue the proceedings is
taken, that rule enjoins such proceedings to
be continued and concluded by the authority
by which they were commeneed in the same
‘manner as if the Government servant had been
in service. If the applicynt had not retlred
from serv1ce, and had contlnued in service and
. dlSCLDl]ndrY proceedings were to contlnue, |
neither Rule 14 of the Central Givil Service '
{Classification, Control & Appeal) Rules 1965 |
| nor Article 31l of the Constitution required a
i second show cause notice to be issued before
i : a penalty was imposed. As a logical corollary, !
| | when those‘oroceedingevare continued under
sub=-rule (2)(a) of Rule 9 of the Pension Rules
against a pensloneg, a second show cause nctice
propOSing the q;antum‘of“cut in pension cannot'
be legally insisted uéon. The applicant, who
ably argued in person, placed strong reliance
cn the letest judgement of the Supreme Court
in the State of U.P. wv. Shri Brshm Datt Snarma
| _ (1), In that case their lordsnlps, while
dealing with a case of cut in oen51on which
{ was governed by ulVll Services Regulatlons
i ' | observed “tnouqh the Regxlatlons do not expressly
é | provide for affording opportqnity to the Government
: Servant before order for theé reduction in the pension |
is issued, but the principles of natural justice
ordain that opportunity of hearing must be afforded
tc the Government servant before any order is passed.
Article 311 (2) is not attracted, nonetheless the

Government servant is entitled\to opportunity of hearing

| . as the order of reduction in pension affects hlo right

!
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to receive full pension®™. This observation
made, has to be understood in the context
of the facts which led to the filing of the
Writ Petition in, the Allahabad High Court. That
was a case where the previous Disciplinary
Proceedings imposing a penalty on the petitioner
were quashed by the High Court with the following
1 o ~ observations: S | |
‘ "The petitioner will, however, be entitled
to receive all the benefits which he wculd
” ' ' be entitled treating him as having been
| | - ‘ in service from the date of dismissal till
| the date of superannuation. The petitioner
will also be entitled to receive the
pensioﬁary benefits which will be ‘admissible
to him if he continued in service till the
date of superannuation. It will be open to
the respondents to draw fresh proceedings
if it is permissible to do so.® ‘
- "In view of this order, after the petitioner
had retired, a fresh notice was iesued to
‘show cause as to why his pension should not
be cut. The allgations specified in the
; - | said notice which had formed the subject matter
{ | of the‘earlier Departmental Enquiry were quashed
by the High Court. As the Disciplinary Proceedings
had concluded against the petitioner and there were
no proceedings against him, a fresh notice was
o therefore issued. When this notice was challenged

before the High Court, that was allowed and the

notice was quashed. The Supreme Court in that

e i

context observed that the notice should be
issued before the pension is cut and .the retired

employee must be given an opportunity. The Supreme

/5\ /Z“U*’*”/ | ‘
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| Court was not dealing with a case where the
" Disciplinary Proceedings had continued after
retirement as envisaged by sub-rule {2)(a) of
Rule 9 of the Pension Rules. The Supreme Couft
did not hold that a fresh notice or 3 second notice ?
shoulﬁ be issued calling upon the pensioner to show i
cause why the whole or part of his pension should
not be cut if proceedings are to be éontinued under
sub-rule (2)(a) of Rule 9 of the Pension Rules.
When no seccind show cause notice is réquiréd
to be issued under law in Disciplinary Proceed-
ings initiated against a public servant before
his retirement, in\the absence of specific Rule

that cannot be insisted upcn merely because

|

|

|

! ' the prbcéedings are continued under the Pension

| Rules. Some of the judgements which related

! to the Disciplinary Proceedinéé initiated brior

i tg the amendment of Article 311 were relied upon.

; But they would be of little help because they lay

? down that the proceedings would not be valid if a
second show cause notice i$ not issued. Those
rulings can have no bearing on the question now
before us for the-Disciplihary Proceedings under i
Rule 14 of the Central Givil Services (Classification, }
Control and Appeal) Rules were initiated and

continued under Rule 9(2) (a) of the Pension }
Rules after the amendment of the Article 311(2)

and under Hules which do not require the second - l
show cause notice to he iésuéd_in the Disciplinary
Proceedings. e are, therefore, of the view that

- a@s a proposition of law, any failure to issue a show

cause notice proposing a cut in pension or failure

- to give a fresh opportunity toc such a pensicner to

A M)
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- a representation therecn, it was not necessary for us to go

Tl
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submit his representation against the report of the
Enquiry Officer or against-the cut in pension

does not vitiate the proceedings,™
9. Even though holding that as a proposition of law, |
any failure to issue a show cause notice proposing a cut in !
pensiocn does not vitiate the proceedings under Rule 9 of the
Pension Rules, we had in the case of E.B. Aggarwala quashed
the order directing a cut 'in the pension on the ground that
the disciplinary authority having himself decided in that
‘case to issue a show'cause notice and call for a representation
against the preposed cut was clearly in error in drawing
an adverse inference when there was no probf to show that the
show cause notice had in fact been served on the applicant
in that case. We had observed:
"#When 1t is established that the notice
itself was not served on the applicynt, it
must follow that if it had been served
and a representation filed, the Respondents
would have éertainly taken that into
consideration. We cannot presume as to what
would have been the final order if the
applicant's representation was filed and it

|
|
\
:
was taken into account,® ‘ ‘
10. ~ Since the case of R,B. Aggarwala was decided in the 1

light of the facts and circumstances peculiar to that case

and since a show cause notice had in fact been issued by the

Disciplinary Authority proposing a cut in pension and inviting

into the question whether a show cause notice proposing to

continue the oroceedlngs for ordering a cut in the pension

/1:* W””%
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was required to be issued on principles of natural justice.

It may be noticed that in Brahma Datt Sharma's caéea'notice
was held to be necessary on principles of nafural justice;
Nor is it necessary to go into the said guestion keeping in
view the facts of the present case for giving a decision on

the reliefs claimed, since this is a case where disciplinary
 proceedings were not initiated after retirement but had been

instituted while the petitioner was still in éervice. The
High Court, vide'its judgement dated 24.9.,1984 had quashed the
dismissal order and not the disciplinary proceedings as such.

In fact, the'High Court had given liberty to the ReSpondentg

to pass a fresh order, Therefore, the disciplinary proceedings
had neither been quashed by the High Court nor were tﬁey

dropped by the disciplinary authority before the applicant
‘retiredxérom service. Therefore, in view of the provision

of Bule 9{2) of the Pension Rules, the departmental proceedings

in the present case were rightly,deémed to be continued

affer retirement and the respondeﬁts in their order’datea

4th October, 1985 had also made the position clear in the

conclﬁding sub-para {iii) which reads as follows: =

Wthat disciplinary proceeding initiated
against Dr. Adyalkar under the Central
Civil Services {Classification, Control
and Appeal) Rules, 1965 when he was in
service and which remained inconclusive
till his date of superannuation on
30.6.1985 because of High Court's order
dated 24.9,1984 shall be deemed to be
proceedings continued under Rule 9 of the

Central Civil Services (Pension) Rules,

/ 3 \
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A copy of this crder was duly endorsed to the applicant
and he could make a representation against it. Therefore,
the contention of the learned counsel for the gpplicant
that the principle of natural justice was-violated and
another show cause nctice was required toAbe given before
coqtgnuation of the procegdings which had been instituted
‘earlier while the applicant was in.service, cannot be
sustained and is acégrdingly rejected,
11, The next question which arises for our consideration
is whether before passing the impugned order dated 3.2.1958
withholding pensicn and graﬁuity of éhe applicant, another
show cause'notice was required to be issued as contended by the

\

learned counsel for the applicant relying'oh the observaticns
of the Suﬁremq Court in the case of State of U.f.‘v; Brahm
Datt Sharma., The legal positi&n has been made clear in our
judgement in the case of R.B. Aggarwala Vs, U.O.I. & others
as stated above, Howe&er, the impugned order'dated 3.2,1988
suffers from the vice of having been passed without é éopy
of the Inquiry Report having beén furnishéd to tﬁe applicant
before passing 6f the said oxrder.
12, A Full Bench of this Tribunal in Shri Premnath K,
Sharma v. Union o¢f India and others (1988) 6 Administrative.
Tvribun'als' Cases 904) to which one of us (Mr. Justice K. Madhava

Reddy) was a party held as follows: -

"While we agree that the Disciplinary
Authority need not furnish the reasons
o grounds on which he proposes to

disagree with the Enguiry Officer, we

\/(\_ ) /[’. L : /\)
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are clearly of the view that it would not
merely be a Qiolative of principles of
natural justice but also denizal of reason-
able oppértgnity-tb the charged officer,
envisaged b; Article 311(2) itself if'the
repor£ itself is not suppliéd to him and he
is not 'given an opportunity to make a
representation against the report for
the Disciplinary Aufhority is required to
take that feport into consideration in
coming tc the conclusion on the charges.
The distinction between giving a show

. cause notice in regard to the proposed
ﬁunishment'and giving a reasonable
oppdrtunity to the charged officer in the
enquiry, by furnishing the report cannot
be losi sight of. #%e are, theréfore,
dnable tc agree with the said view, The
enquiry dpes not terminate until all the
material is placed before the.Disciplinary

Authority after the charged officer is

given an opportunity to challenge that
;materiél (which includes the enquiry | |
report) and the Disciplinary Authority ' 1
reserves the matter for :ecbrding his
findings‘oﬁ tﬁe charges and imposing the
penalty he chooses.
w26, e may, in this context, refer to
the judgment of the Subremé Court in
‘Satyavir Singh v. Union of India

(ATR 1986 SC 78: (1985) 4 SCC 252: 1986

down in Tulsiram Patel case, Justice Madon

SCC'(L & S). Suamarising the principles laid 4
speaking for the Court recorded under peints {

l6‘to 19 as under:
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Clause (2) of Article 311 gives
a consfitutidnal mandate to the principles
of natural justice and the audi alteram
partem rule by providing that a civil
servant'shall not be dismissed or removed
from service or reduced in rank until after
an inquiry in which he hias. been informed of
_the'charges against him and has been given
a reasonable opportunity of being Heard
in respect of those charges. The nature of
this'inquiry has been elaborately set out
by this Court in Khem Chand v. Union of India
(1958 5CR 1080, 1095-97: AR 1958 SC 300) and

even after the Constitution {Forty~second Amend-

ment) Act, 1976, the inquiry required by clause

(2) of Article 311 would be the same except
that it would not be necessary to give to a
civil servant anuopportunify‘to make a
representafion with respect to the pehalty
proposed to be imposed. (Emphasis supplied)
As held in Suresh Koshy George v. University
of Kerala {1969) 1 SCR 317, 326-7 : AIR 1959
SC 198) and Associated Cement Companies

td. v. T.C. Shrivastava (1984) 3 SR 361,
369 : 1984 Supp SCC 87 : 1984 5CC (L & 3)
488 : ATR 1984 SC 1227 :

..s..apart from Article 311 prior to its

amendment by the Constitution {Forty-seccnd

. Amendment) Act, 1976, it is not necessary

either under the ordinary law of the land
or under industrial law to give a seccnd
obportunity to show cause against the
penalty proposed to be imposedlupén an

employee. If an inqhiry held against a

. civil servant under.Article 311(2) is unfair

1}
. ]
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such a manner as not to give him a fair or

or biased or has been conducted in

‘reascnable opportunity td defend himself,

the principles of natural justice would be v
vidlated; but in such & case the order

of dismissal, removal or reduction in

rank‘would be bad as contravehing the

express provisions of Article 311(2) and
there is no scopé fop having recéurse to |
Articie 14 for the purpose of invalidating i
it, . | : ‘
ﬁIt’would be seen from the above, the

limited departure ﬁade by the Fortyesecond-
A@endment-Act} ;976 is thaf no second ghow ' |
cause is neceésary with'respect to the

pepalty proposed to be imposed; But the

obligatioﬁ to afford a reasonable opportunity

to defend himself and to observe the .

principles of natural justice by supplying

all the material scught to be put against
Athe’charged officer which. includes the

enquiry report is not in any way whittled

down. The denial of'a‘copy of the enquiry

report and an opportunity to make

representation against it offends the

principles of nétural justice and violates‘v

the provisions of Article 311{2) itself.

"27, Tt was also 'argued that since the

appellant‘has an opportunity to make the
representétion with regard to the report

in the appeal, that amounts to affording'a
reascnable obportunity to him and'constitutes
suificient ccmpliancé“of fhe prihciples of
natura;'jusfiCe. Bdt in our view, what
Articlé 311l (2) still envisages in a case

where the seccnd proviso thereto is not
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attracted, is giving an oppo#tunity during (}
the.cour§e of the enquiry into the charges
éveﬁ though a second show cause notice is
no longer required to be issued qua the
peﬁalty proposed to be imposed.

w28. For the aforesaid reasons, we hold
that the findings of the Disciplinary Authority
are bad ih léw because the applicant was

‘"not given a copy of the report of the Enquiry |

'Officer and was not heard(given an opportunity
of making His'represeniation) before arriﬁing

at the finding." | |
13. Rule 9{2)(a) of the Pension Rules envisages
that the disciplinary proceedings instituted while the

Government servant was in service shall be continued and

concluded by the authority by which they were commenced

in. the same manner as if the Govermment servant had

continued in service; (emphasis supplied).

14,  In view of the Full Bench judgement of this
Tribunal féferred_to above which enVisageé furnishing

a copy of the inquiry report to:the'délinquent official
before the disciplinary authérity passes an order and

since Rule 9{2)(5) envisages ‘that in case of proceedings

for withholding pension, the”broceédihgs Shall_be continued'
and concluded in the same manner as if the Gerrnment |
servant had continued in service, it becomes a requirement
of law thaﬁ:a copy of thé ingquiry report should be furnished

to the concerned official and his representation called for

before the disciplinary authority passes an. order withholding

the pension.
15, Learned counsel for the respondents Shri Mittal

veheméntly argued that in this case a copy of the inquiry

report had been furamished to the delinquent official at the
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time when the disciplinory authority had passed the order cf
dismissal on 8th July, 1983 which was servéd cn the applicant
on 13th July, 1983 and thé applicént-having‘been supplied

a copy of the Enquiry Report in Juiy, 1983 had sufficient
opportunity to make répresentation, if any, against it to
the disciplinary authority which had passed the order
withholding tﬁe pension only in Febfuary, 1988. We are
afraid that this olea of the respondents cannot be sustained.
A copy of the 1n0111y report glven by the dlSClpllnary
authority in July, 1983 was for the purpose of preferring

an appeal against the ordef of dismissal{which was
subsequently quashed by the Hi gh Court. " It was in a

different conbext and not in the context of action under

Rule 9 of the Pension Rules. Judgement of the Full Bench
in the case of Premnath K. Sharma v. Union of India lays
down that not only a copy of the inquiry report should be

furnished to the delinquent official, but he should be

given an opportunity to make a representation, if any,
against it before the disciplinary authority passes the
crder. Admittedly, éven £hough & copy of the inquiry
E report might be in the possession of the applicant, no -
opportunity was given to him to make a represenfatiqn against .
it before the impugned order dated~3.2.l988 was passed _ |
withholdihg the pension.,  iccordingly, the sald order cannot
be sustalned and is liable to be set aside.
15. We also see no Justlflcatlon for the oerlod between
the date of relnstatenent and retirement being treated as 1
non-duLy' and the pay of the applicant being restricted !
to 50% The order of dismissal had been set aside by 1
the High Court and there Was no stay order against the 1
same. In fact, the order quashing the dismissal was
sustained when the LPA filed in the High.Court and the SLP
filed by the respondents in the Supreme Court were dismissed

.As such, the applicant was entitled to be reinstated from
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the date he was dismissed and the applicént had also
reported for duty immediately after the order of
dismissal was quashed. Howevef, he was not taken on duty
for no fault of his. The respondents ultimately did
‘reinstate him from the date of his dismissal, but this
order was passed only on 4th October, 1985 after his
retirement. The order dated 3rd July, 1986 is purported

to have been passed undér Fundamental Rule 54=A after a

1
show cause notice had been issued to the applicant and = - l
his representation had been duly considered. e feel ‘
. that the said order suffersvfrom the vice of arbitrériness |
inasmuch as the competent authority acted on the presumption
that the applicant was guilty‘even before such a finding

had been arrived at by the disciplinary authority after’

the proceedings were deemed to have continued under the |

Pension Rules. F.H, 54=A sub-rule {2)(i) envisages that
| "Where the dismissal, removal or compulsory retirement of
E a Goverpment servant is set aside by the court solely on the
; ground of non-pompliance with the requérements of clause ,
(1) or clause (2) of Article 311 of the Constitution, and
' - Wwhere he is not exoneréted on merits, the Government servant
shall, subject to the provisions of sub«rulé (7) of Rule 54,
be paid such amount (not being the whole) of the pay and-
allowances to thch.he would have been ‘entitled had he nét
been dismissed, femdved or ccmpqlsorily retired, or
suspended prior to such dismissal, removal or compuisofy
retirement, as the case may be,ras the competent authority
may determine, after giving notice to the Govefnment
servant of the quantum pfoposed and after considering the
representation, if any, submltted by him, in that connection
‘Nlthln such period (which in no case shall exceed sixty
days from the: date on which the notice has been served) as

may be specified in the notice.®

. ) {
{ 17, It is true that the applicant had not been exonerated

R bYIthe High Court on merits, |

/ ///z £Mb7p but th%&espondents would have
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been justified in passing the order under F.R, 54 A

if the disciplinary proceedings had been closed and

not continued after‘the retirement under Rule 9, There
is a presumption of guilt where the eXonération is not
on merits entitling the respondents to reduce the pay
and'allowances but where the disciplinary authority does
not drop or close the proceedings and allows them to
continue as provided under Rule 9 {2)(a) of the Pension
Rules, such a presumption of guilt wouldrbe unwarranted
before the disciplinary proceedings are concluded. ihere
the proceedings,are continued undexr Rule 9 of the Pension
Rules, passing of an order under F.R. 54=-A before
cénclusion of the proceediigs under Rule 9 would amount
vnof only to double jéopardy but also be an indicative

of a preconceived. mind and a foregone conclusion having
been arrived a£ even before the disciplinary authority
had passed the order under Rule 9 of the Pension Rules
after conclusioﬁ of the proceedings.

18, Normally an order under FR 54~ sub-rule 2(i)

is passed after a Governhent servant is reinstated in'
service in compliance with the Court®s order even though
he is not exonerated on merits. It is a moot point

whether such an order under FR 54A can be passed after -

conclusion of proceedings under Rule 9 of the Pension

Rules since there is no reinstatement in service after
the passing of an order under the said fules, the peréon
having already retired from service. It is argued for
the applicant that since he had beén éllowed to retire

on attaining the age of superannuation he is entitled

to full salary and allowances.for the entire period., We

would not like to go into this question at present; that

question is left open.

\/K\- - /4%;%‘%&/
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l9. In view of the above discussion, the impugned
orders dated 3.7.1986 and 3,2,1988 are hereby ouashed
The respondents shall, however, be at liberty to pass
a fresh order under Rule 9 of the Central Civil 'Services

(Pension) Rules, 1972 after furnishing a copy of the

inquiry report to the applicant and giving him an

_opportunity for making a representation thereon, but in

the meantime the applicant shall beé paid provisicnal

pension as admissible under the Rules.

20, There shall be no order as to costs.

A ]

(KAUSHAL KUAR) . (K. MADHAVA BECDY)
MEMBER (A) ~ CHAIRMAN.
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