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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI
0.A. No. &6 orF 198 6
dxAx:No. .

DATE OF DECISION__ flarch 7, 1986

Shri Q0.Ps Khumra Petitioner

Shri Kapil Sibbal, Sr, Advocate

+ with Shzl K.K, Lahiri, Advocate for the Petitioner(s)
Advotace ) : _
Versus
Central Water Commission & Grs. Respondent
Smt, Reaj Kumari Chopra Advocate for the Respondent(s)
CORAM :

e - ' .
“The Hon’ble Mr, S,P. Mukerji, Member
The Hon’ble Mr. He.Pe Bagchi, Judicial Member

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2.. To be referred to the Reparter or not-?
3. Whether their Lordships wish to see the fair copy of the Judgement ?
JUDGEMENT

The petitioner, Shri 0.P, Kumra who is at Preseht function-
ing as Chief Engineer(lLevel II) in the scale of Rs.2250-2500 in

the office of Central Water Commission has .come up under Section 19
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of the Central Administrative Tribunals Act, 1985 against his

not beiné promoted as Chief Engineer{Lsvel I) in the scale of

Rs, 25002750 even though'six of ficers who were empanelled along
with him but placed below him by the Departmental Promotion
Commiﬁtee which met in March, 1985 have been promoted. Since

the panel has been exhausted he apprehends that the next Departe~
mental Promotion Committee will be convened shortly to fill up
other vacancies and his promotion will be relegated and be in
jgopardy stil% Furtﬁer, Hz has prayed that the respondentis may

he directed fo promote him to thé post of Chief Engineer (Lsvel I)
with effect from 3rd October, 1983 and restrained from convening/
constituting another Departmental Promotion Committee before
promoting the applicant from fhe existing ﬁanel. ﬁd—inte%im
ex-parte order was issued on 5.2,1986 directing that the res-
pondents might convane the meeting of the Departmental Promation
Committee but the empanélment to be made by the Committee should
not Be given effeét to till further 'orders, The interim orders

lapsed on 19.2.1986, The recpondents have opposed the appli=-

cétion indicating that the applicant is not entitled to premotion

as ChieF_Engineer(Level‘I) with effect from 3.10.1953, that a
CBI investigation is goiné on againsﬁ’ﬁhe petitioner, It has
further been stated that respondent No.2, i.e; the Ministry of
Water Resources recommended the names of first six officers
including the petitiohef'é from the panel prepared by the
Departmental Prombtiqn Committees on'18.3.1985 and that the
petitioﬁer was number one in the pansl for appointment as Chief
Engfneer(Level I) in the six available Uacancieg;ﬁdé‘fhe Depart-
- . h aw ey o S
ment . . of Parsonnel & Trainingnconveyed the approval of the

Government to the appointment of all officers except the

petitionerts on the ground that the CBI was looking into some
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: .
complaints against the petitioner while he was an d eputation
in'DelHi Administration. and fhat/his case should be referred
to the Department OFIPersonnél & Training for reconsideration
in the light of information athered from the CBI. It has
been é£éted Furfﬁér than after gathering the information from
the CBI, the case has been re?erred to the Department of
Personnel and Training,

2, A brieFAchronologicalkresumé of the facts of the case.

~as admitted by both the parties will be useful, The petitioner

joined service as Assistant Engineer in the Central Water and

Power Commission on 17.1+1953 by selection through the UPSC

and got promoticn through vaiious stages till his appointment

 ds-Chief Engineer(Level II) Delhi in the scale of Rs,2250=

2500 on 27.541981., In this papgcity he was ¢n deputatidn

‘with Delhi Administration from the Central Water Commission

From 2745, 1981 to 27,8, 1985.; Durlng his deputation to Delhi

ﬁdmlnlstratlon, he eanned repeated encomiums and commendaulons

" notably in flood contrel and:maklng a rrangements for the funeral

of the late Prime Minister, Smt, Indire Gandhi, The petitioner

has appended photostat copleé of the commendatory ieﬁﬁers at
b~ B A [wWhen .

" fknnexures Ay By Cy D and EA' He got commendations from various

personalities including the DhieF,Exeputive Councillor, the

Lieutenant Governor, Delhi ahd through the latter from the

N

Prime Minister's Office. Od:the"Brd October, 1983, the then
Ministry of Iriigatibn_uroteia letter to the Chairman, Central
Yater Commiséion promoting the petitionér from the rank of
Chief ﬁnginéer(Level I1) to,that of Chief Engineer(Lsvel I)

in the Central Uater Englnpsrlng Service with effect from the

‘date of his taking over charge on reversion from deputatlon

with the Delhi Administration and appointing him as Member,

Gange Flood Control Comm1381on, Patna, The petitioner oould -

not take over the charge as helﬁs not released by the Delhi

Administration with whom he staygd on extended deputation till
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27,841985 as Chief Engineer(Level‘II). He ultimately joine
parent Department of the Central Water Commission on 4,12.1985 as
Chief Engineer(Level II). jn the meantime, the Departmental Promo-
tion Committee haq met in March, 1985 and prepared a panel of ten
officers amongst whom the applicanc was placed at the top. Thé
Ministry>of UYater Resources sentifhe names of the petitioner and
the next five officers in the panél to the Department of Personnpel &
Training for promotion as Chief éhgineer(Levsl I) but 2s indicated
above that Department did not agrée to the prumoﬁion of the petitioner
while approving the promotion oflfive'other officers beiou him in
ﬁhé panel on the ground that a CBi investigation was going on against
the petitioner. A copy of the reborf of the CBI has been appended
by the éetitioner as enclosure to Annexure g to the petition the
' contents_oﬁ which have been repeated even by the respondents in the
counter affidavit, as follousé- _ |
"A regular case No.1/85-CIU{F) uas regisfered by the CBI
on B,4,.1585 against Shri 0.P, Kuhra, who was then uwcrking
as Chief Engineer(lrrigation and Flood Control), Delhi
kdministration and othars under Secticn 120-B Indian Penal
Code read uith Section 5(2) reaa with Section5(1)(d) of
Prevention of Corruption Act and taken up for inVestigation.
a,It is alleged in the FIR that dﬁring the months of
November, 1983 to February, 1984, Shro O.P. Kumra, Chiof
Engineer, Irrigaéipn and Flood,Control, Delhi Administration
with othér Public seruantslof Flood Control Department,
*Deléi Administration and Central Water Commigsion,'Neu
Delhi, in pursuance of a Criminal Conspiracy 5atueen_them-
selves and a private cantréctor obtained undue pecuniary |
advantage for himself and for the said priyate contractor

in the matter of auward of earth work in Najafgarh Drain at

an exhorbitant rate.
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It has . also been alleged that Shri 0.P. Kumra had acce-
pted Rs.?D'lakhs as bribe from private contractocr for
favour shoun toc him in the matter of award of the said
uofk. |
chthEr pefsons allegéd‘to be involved are Shri M.S.
Hussain, Director(UT), Central Water Commission, Neu
Delhi, R.P., Seth, Surveyor of Works, Irrigation and
Flcod Control Dapart&ent, Delhi Administrati&m, Delhi
and Sohan Lal Saini, the contractor, -
“The search of residential premises and office
chamber of Shri 0, Pe Kumra; Chief Engineer uas cen-
ducted by the CBI immediately after registretion of
the instanﬁ case, ' Nothing incriminating was found
during the search of the House or office cﬁamber of
Shri 0O.P. Kumra,
€ The search of the residential-cum-office premises
of the contractor Shri Sohan Lal Saini, who is another
suspect in the case, ués aléo conducted and his hooks
of account-seized, Dufiﬁg the scrutiny of books of
account of ﬁhe contractor Shri Sohan Lzl Saini, cer-
tain entries showing exﬁenditure‘touards this work
éuardéd to the contractoer ﬁaue been noted douwn even
before the award oFertugl contract:'to the contractor,
These entrieé are quite suspicious and are being probed."
R The report of the CBI has been sent by respondent No.2
to the Department of Personnelzand Training Qhose further dire-
ction is being avaited, It has alsoc been confirmed by the:{Es—‘,
pendents in the counter aFfidaQit t hat all officers except the
petitioner included in the panel prepared in March, 1985, have
already been appqinted/giuen proforma promotiocn or retired from
Government service and. that thafé are a feuw vaéancies in the
grade of Chief Engineer(Level i) in the Central UWater Engineering

Group(A) Service and that there is a need for convening 2 fresh
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DPC shortly.

. b . Ue have gone through the documents of the case carefully

and coneidered the a rguments advanced by the learned ccunsel
for both the partiés. From the admitted facts, as summarised
s ove, it is clear that the petitioner has been giving very
good performance as Chief Engineer in Delhi and all his super-
iors were extremely sétisfied_uith his work., Unfortﬁnately,
but not unusually he attracted some motivated élemeﬁts against
him whereby he came under anonymoué and pseudonymous complaints
which were thoroughly investigated during 1983-84, These com=
plainte were found to be motivated‘and the matter wes reported
to have been closea with the approvel of the then Home Minister.
In this connection, paras 4 and 5 of the letter dated 15.2.,1984
(Annexure J to the petition) written by Shri S.C. Vajpaeyi, the
then Secretary(Irrigation & Flood), Delhi Administration to
Shri P.C. Jain, Deﬁuty Secreﬁary; Miﬁistry of Irrigation may

be guoted s follouss

"I+ must however be placed on record that due to the
action t aken by the Flood Control Department duging

the last tuo years, i.e, 1982-83 and 1983-84 there

was no damage to life or property hy flood in Delhi
despite difficult cdnditions in t he neighbouring States.
The uork doﬁe by Flood Department headed by Shri 0.P.
Kumra, Chief Engineer (I&F), was widely appreciated by the
local ﬂPs, Members of Metfopolitah Council, tMembers Dfl
MCD and also by L.Ge, Executive Councillor{Dev.), Delbi
and Chief Executive Councillor, Delhi and locai bodies,
In the context of such good’uork havim been done such
motivated complaints and esven Parliament Questions do

have certain demoralising e ffect on the department.

«
Substance of the points made in the two complaints

and our comments thereon are indicated in the gnclosed
note. As such the motivation of the two complaints is

obviocus., A copy of the information furnished to the Lok

. . ‘ " ]
Sabha Secretariat may also be endorsed to us f or record.

-
seceasals




- | \.
-7 - QN\\\

Further paraqS of the note dated 14.3,1984 (Annéxure L to the
petition) reéorded by the Dirsetor of the Home Ministry and
addresseq to the Ministry of Irrigatiom would also be relevanti-
"8 detailed report uas'peceivea from the Vigilance-
Department oF‘Delhi Administratidn which shous that
the Cohplaint is motiyaﬁgd and without basis, It has
élso be;h mentioned that the complaiht is péeudanymous.
It was felt that there is no substance in the allega=-
tions. In uieu.of'this:it was deciaediat Home Minister's
~ level tg treat this matéer as closed," | |
g, | The fact that the petit#oner vas not anly'retained by
the belhi Administration at‘thé level_of.ChieF Engineer(level 1I)

and the Lieutenant Governor himself wrote demi-officially to the

 ‘Ministry for extended deputaticn of the petitioner on 18th July,

1985 vide Annexure 'F' to the ﬁetition, shows that- the Delhi
Administration till July. 1985 qgs thoroughly sstisfied with
petitioner!'s uofk and integritﬁ despite the complaints against
him. This is further supported by the fact that thé Departmental
Promotién Committee which met in March, 1985 for preparing a
panel of names for promotion éé Chief Engineer(Level f) placed
fhe petitionert's name a# the t&p'of the panel of ten déficers,
6. One after another all the available of ficers below the
petitioner in the pahéi vers promoted while the petitioner;in
spite of his beingat the top remains unprometed. This has
generated a sense of genuine grievance inihevmind of the pefi-
tioner, |

?h | The reason given for thé;petitioner‘s non-promotion is

nothing dse but the investigation going on in the CBI, It is

. not clear uhether the matter under investigation is the same

which had been inquired into sarlier and closed with the appraoval
of the Home Minister, or somethﬁng else., Be it as it may s the
only reporﬁ available to us from the CBI in the counter affidavit
RINATN -
and with Annexure M to the pewie®n, and quoted earlier in this
: o : [T .
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judgement indicates that nothing incriminating was found during
/

. the search of the house or office chember of Shri Kumra though

some entries shouwing expenditure towards the work awarded to
the contractor had been noted and are being probed., The inves=
tigation has been going on sihce B8,4,1985 but till nou no specific

conclusion or chargesheet or decision to prosecute tle petitioner
] :

‘has crystallised,

T The short point is uhether the petitioner can be deprived
of the promotion to which he ié entitled by virtue.of his per=-
formance and inclusidn at the top of the panel prepared in March
198#, indefinitelx’werely because-an investigation howsoever

uérranted is going on in the CBI, Doubtless,; such a centingency

" must have happened not far the first time in this case,; as speci-

fic instructions to cover such a contingency had been issued by
the Depurtment of Persconnel & A Re- in their 0. M of the 14th
July, 1977 which is appended uith the petltlon immediately above
Annexure ‘0%, ft will be useFul to quote para.3 of thw OeMe
Nol.F. 22011/3/77-E tte (&) of bhe 14th July, 1877 as Folloms.m
BIn the light of the above decision, lt is clarlfled |
ghat in respect of officers whose conduct is under
investigation the sealed cover propedure as prescfibed
in the Ministry of Home Affairs Office Memorandum No,
39/3/59-Estt. dated the 31st August, 1960 should be
focllowed oﬁly after the conclusion of the invesftigaticn
and when tfe competent aﬁthority on considerztion of the
results of the inﬁestiéation either by Central Bureau

of Investigation or any other agency, departmental or
othefuise has formed the opinion that charge-sheet may
be issued td him on specific ihputatioés'uhere depart-
mentai action is contemplated, or that sanction for
prosecution may be accardéd uheré prosecution is pro-

posed, Until the competent authority arrives at such a

ooooooooog/"



conclusion, the officer may be treated on a par with

others in the matter of promotion, confirmation etc. !

(emphasie-added)

8, The aforesaid clarification should clinch the issue

insofar as the present case is concerned. Justice, fair play
X . . {

‘and maintenance of the morale of civil services demand nothing

less than what has bsen indicated in the aforesaid quotation,
Mere investigation of a cese iness concrete evidence is

found against the officer shgnld“not be any reason to deprive
him of his legitimate rights, . In the present case, since the

CBI has not yet concluded its 1nVe=tlgatlon %ﬁﬁvvwgﬂﬂhﬁ%ﬁmﬁfﬁe

Q/ﬁ@mzuvﬁﬁzwaa@mWﬁﬁﬁIE&waﬁsnaﬁmrﬁt@énbpWth@*&wﬁwﬁﬁd%@ﬁbﬁﬁekﬁnk

Q',\u
GEFSOUS nor there ie any a verment

that any departmental or other proceedimgs or chargesheet

is contemplated against the petitioner, ue Feel that
petitioner’s'promotion cannot»ani'should not be withheld
Further; The Ninistey o% Uatervﬁesourees‘had recommended
petitioner's name along with Fiee othef names in the panei

for promotibn to the Department of Personnel and Training,

\-

If the provisions of the eforeeaid 0.Me of the 14th July, 1977
issued by the Department of Pe sofinel & A,R. themselves had

been brought to thelr nDElCE, we are sure the promotlon of

‘the petitioner would not have‘been d eferred,

\
9., - We are supremly conscicus of the need to malntaln

'aboolute int egrlty and honesty in the public services espe-~

cially at the higher levels, However;s as the O0.M. of 14th
July, 1977 issued by the Depaftment of Personnel & A,.R,

itself shows, the process of visiting erring officers with

Cauron

condign punishment should not.be overstretched so as.to egsﬁv

loss, agony and humiliation to officers before any prima

facie case is brought out against  them, Punishment must.
follouw the crime as the night follows the day but not other-
uises By punishing tne innocent or by nremature puhishment
eben before a prima-facie case is made out we might throw

the baby with the bath water and do irreparable damage to the

cevess10/-
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morale of the civil services, At the higher levels, the need

"‘10" \

to make the -puhishment exemplary is as pressing as the need i
o [ gollovrd.. 1§ U brvocrs and preerdwit

to ensure that the DIESCrled'DTDCuuS and procedure prescribed
is wanting, the s ame should ‘be changed and revised rather

ACTVLR -
than violated 1nﬁ;nd1u1dual ceses and followed in others., This
may give rise to violatioﬁ of Articles 14 and 16 of thé Consti=
tution of India, What ue seek to emphasise is strict compliancé
and adherance to the afofesaid U.M. of 14th July 1977 by the
concerned authorities. In the circumstances of the case we are
fully convinced that ﬁhe petitioner has been unduly deprived of
his legitimate right of promotion as Chisf Engineer(Level I)
by.- virtue of his belng pluced at the top of the panel prepared
by tHe Departmen a7 Promotlon Committee in lMarch, 1985 and that
~in his case theletter and the spirit of the Office Memorandum
of the Department oF»Personnél é A.ﬁ. of July,‘1977 have been
Uidlated..
10. In the ligﬁt of the eEove‘discussion, ve therefore direct
that the recommendation oF the D, P Ce for filling up the post
of Chief Engineer Level I, made on 18, 3 1985 should ba imple~ |
mented Eua the petitioner by treating him at par (vide the
aforesaid 0.M, of 14.7.1977) uith his juniors in the penel
ﬁfepared in March, 1985Tand“as recommended originally by the
‘Ministry of Water Resources,  We are hpmevet‘not able to support
any further retrdspectivity ﬁo t he petitionef's praomotion as the
éefitioner himself appears tB have given up his promotioh’as
Member, Ganga Flood Control Commission, Patna in 1983, The
promotion of . the petiticner shri Kumra'as Chief Engineer(Leuel I)
on the basis of implementing the‘recommeﬁdations‘ofltﬁe Depart=-

. L {b&# o :

.menﬁal Promotion Committeel}h March, 1985 and in compliance of

the provisions of para 3 of the Depaftment of Personnel & fi,R,'s

C.M. of the 14th July, 1977 will, houever, be without prejudice

. ooco;oo.l’/"
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to such action as the Government may take under the Rules
on the bzsis of the investigation report of the CBI. The

application is disposed of scoordingly. In the circumstonces

of the case, there is NO ordar a2s to costs.

7

(Ho Py (5.P, MUKERII)

MEM O _ MEMBER



