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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

0.A. No. . 198
T.A. No.

DATE OF DECISION Februaty 15,1989,

OA 574/86
Shri Dhirendra Kumar
OA 404/1987.
Sm(g& Ejggihg‘ge" B.Patel Petitioner S
AV .
‘ Shri P.K.Rathed

- Shri P.P,.Rae, Sr.Advecate with Advocate for the Petitionerts)
. S/shri I.J.Naik, S.S.Tewari and '
P.S.Pradhan Versus
Union of India & Ors Respondent g
Shri D.K, Sinha, Advocate for the Responaeu(s)
CORAM :

'5‘3 Hon’ble Mr-/Iust ice Amitav Banerji, Chairman.
o z
The Hon’ble M&. Ajay Johri, Member (A).

{. Whether Reporters of local papers may be allowed to see the Judgement? Ve
2. To be referred to the Reporter or not? /

3. Whether their Lordships wish to see the fair copy cof the Judgement? Np -

4. Whether it ﬁéed.s\to be circulated to other Benche: of the Tribunal? M
MGIPRRN D —12 CAT/36—3-12-86—15,000 — Q&

r&V (Amitav Baﬁrji)
A anta) Chairman.

Member(A)
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0.A, No.574/86, Date of decision: February 15, 1989.
Shri Dhirendra Kumar oo Applicant.
Vs.
Union of India & Ors SRR RespondentSa.

0.A. 404/87.

Smt. Dakshaben B.Patel o'e o Applicant.
Vs ot
Union of India & 3 Ors. ess Respondents.

ij.plo -1-05]-/86 .‘

\,‘ - Shri P.K.Rathod ' see ] App licant.

4 Vs,
Shri S.C.Arya & 3 Others ... Respondents .
CORAM

Hon'ble Mr., Justice Amitav Banerji, Chairman.
Hon'ble Mr. Ajay Johri, Member.
For the applicants .... Shri P.P.Rao, Sr.Advocate with
S/Shri IoJoNaik, SoSoTewari anQ
P,S.Pradhan, counsel.

.For tie respondents ... Shri D.K.Sinha, ccounsel.’

(Judgment for the Bench pronounced by Hon'ble

+ Mr. Justice Amitav Banerji, Chairman).
b This is an application received under Section
/ 19 of the Administrative Tribunals Act, 1985. The applicant

is a Lecturer in Political Science in the Govt. College at
Daman. He was appointed in 1982 on an adnhoc temporary

Q&; basis. He did not possess the M.Phil degree which was a
- requirement for the post. The applicant continued on the
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pest for over 4 years and is claiming that he sheuld be

treated as a regular staff. Instead the reSpmndenfs have

on 21.12.1985 advertised the post in terms of the 1983
Hécruitment Rules. The applicant apprehends that he will
be remeved from the jeb because he has ne scepe even te

apply against the edvertisement on account of the fact that

. he dees net pessess the M.Fhil degree, .On the ground that

he was éoverned.by the 1975 Recruitment Rules, that by hi§
appeintment tge relaxatien from possessing the degree has
already been given and the appeintment has been_céntinuea for
4 years er se, the applicant has prayed fer the relief that

the advertisement dated 21.12,1985 fer the pest made‘by,

UPSC be quashed and he be centinued en the pest on regular

basis.

2. " There are two other applications QA 404/87,

Smt . Dakshaben B,Patel Vs. U.O.I & 3 Ors and OA 1051/86

P.K.Rathed Vs. S.C. Arva & 3 Ors.which are of a similar

_nature. In OA 404/87 the applicant Dakshaben B.Patel is

‘a Lecturer in Econemics in the Gevt. College Daman. This

applicant has alse challenged the advertisement fer the
post issued by UPSC en the greund that she has been werking

for the last 7 years, after having been appeinted in 1979

.en a temperary adhec baéis. In this applicantt!s case she

was réquired te obtain the M.Phil degree within 5 years
ef her appeintment. The greunds for the applicant appreach-

ing this Tribunal fer quashing of the advertisement fer theA

P S .
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post dated 22.3.1986'and fer aliowing her te continue

en a regular basis are the same as in O.A. 574/86.

In the third applicatien i.e. OA 1051/86 the applicant
P.K.Rathed is aALecturer.in Commerce in the Gevt. Cellege
Daman. P.K.Rathed has challenged the advertisement dated
12.4.1986 issued by the UPSC for the pest ef 'Lecturer in
Commerce' and has requested for quashing the same and fer
continuing bhim en the pgst éf Lecturer in Commerce en
regular basis. The greﬁnd% of seeking these reliefs are
that at the time ef-recruitmenf, the Recruitment Rules

of 1975 were, applicable which did net require M.Phil

qualificatien, he has worked fer nearly 7 years on the

post, se he»should be deemed te have been regularised.

/.

3. All thé applicatiens invelve commen peints ef
law and their facts &re alse similaf except for the
lengths.of service and dates ef advertisements issued
bylnmsc. Se they are being dealt with tegether. The
orders given in OA 574/86 will -alse apply to the ather .
two applicatiens. - |

4. The facts in this case i.e. OA 574/86'which-

are net under dispute are that the appliéant was appeinted

“en an adhec temporary basis after being interviewed by

the college autherities. The applicant was geverned by

the relevant Rules and Regulatiens laid down by the

" Gevernment frem time teo timeé. At that time the 1Gea

v

Gevt. Arts & Science College Daman Class I Gazetted

————q



[ ﬁ;//’ without pessessing M.Fhil degree weuld)accerding te him,

posts Recruitment Rules 1975' were prevalent. These Rules

'required at least a 2nd Class Master's Degree in the

concerned subject. There was ne pequirgment of a 'M.Phil!
degree. But th§ respondents had included the M.phil

degree requirement in the advertisement against which

the applicant was selected. By his appeintment, the applica&
toek it that this requirement was waived in his faveur.

The applicant was fixed in the grade of Rs;7oo'-1300

unlike other teaqhers thVWere given fhe U.G.C. scales eof

pay ef Rs.700-1600, Thévappliéant was net gifen'any

conditien of passing M.Phil degree within a certain peried

'as in the case of the applicant in OA 404/87 Dakshaben

B.Patel. The applicant was allewed his annual increments.

The :egular appeintments te the post was te be made by

the UPSC. New Recruitment Rules came inte existence in

 February 1983. 1In these Rules the eligibility criteria came

to be changed to pessessien of a M.Fhil degree with high

secend class er a first class in M.A. By the impugned

ordér, the UPSC advert;sed for the pest in te;ms of fhe
1983 Recruitment Rules.

S e Theiapplicanﬁs casé is that he sheuld be geverned
by the 1975 Rulés. In his case he ﬁas appeinted prier te

the date when 1983 Rules became effective and theugh the

requirement of M.Phil degree was mentiened in the

advertisement the fact that he was selected fer appeintment

——=5,
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‘go to show that this requirement was net censidered necessar

Further since under the ‘*UPSC (Exempiion frem Censultatien)
Regulatiens 1958' fer certain appeintments the pewer of

appointment vested with the Gevernment in appeintments made :

for shert perioés but if they exceed 6 menths, a fresh

estimate is to be made ef their cemtinuance and a repert

‘made te UPSC regarding filling bf the pest. Since he has

been centinued for nearly 4 years centinuously, he presumes

that UBSC has been censulted. He was net asked te obtain

M.Phil degrgeAand new it was net fair te impese this-
requirement en him. -In case the reSpendths did net consult
the UPSC regarding hih, and centinued him fer sﬁch a leng
fime'ﬁanfinuodslf, they Cannét make him suffer for their :

\

ewn lapses. The. reSpondents ‘did net particularly alse

refer his case to the UPSC and appear te have failed te

point out te the UPSC that the appointment has centinued

adhec beyond 1 year. His claim is that such appeintments

should be censidered as having become reéular'after 1l year.

6. In their reply the respondents have said that the
applicant's appeintment was purely adhec and did net
bestew en him any claim fer regular appointment er premetien

to higher pest and senierity. In the advertisement made te

fill up this vacancy on adhec basis M.Phil degree was the

required qualification. Government of India had in 1975 by

their ietter F 1-1/75-U.O dated 20.2.1975 prescribed ‘the
. | !
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 minimum qualifications fer Coellege lectuiersa M.Phil degree
or a recegnised degree beyend Master's level or published
work indicating the capacity of a candidate for iddependent

research werk was requifed te be a necessary qualificatien.
In case a candidate with theequalificatiens was net

aY?ilablejthe cellege, en the recemmendatien ef the
Selectien Cemmitteé,»could appeint a person poésessing
censistently good academic recoerd en the cendition that he
will obtain an M.Phil degree or a recegnised degree beyond
. s

Master's level within five years of his appointment filing
which he will net be able te earn future increments till

eV N ‘

'&’ZA acquired the requisite qualificatien. The UGC scales

alse laid dewn a cenditien that all appointments wére te be
made on merit on the basis of All India advertisement. On

tﬁe basi§ of these instructions rgvised'rules were formulaf-
ed'ia 1979 and they were finally published in 1983. The
UPSC,adQértisemént is based on these rules.‘ These cannet

be challenged new by tﬁis application made en 16.10.15867‘
SihCé tﬁe applicaat did not pessess M.Fhil qualification,

he was net givén the UGC scales of pay. In.his case
relaxation was done for adhec appointment only. The

peried for acquiring this qualification has.néw been

extended to 8 years by the'UGC regulatiens 1982' which
was received by ihe.féspondents in 1984. The respeondents

have denied that the applicant does net knew this require~

///// ment. Accerding to the respendents the earlier recruitment

v
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rules of 1975 do net have any applicatien néw. The
applicant is misinterpreting the generesity ef the

Gevernment. The Cellege always encourages teachers teo

" acquire higher qualificatiens. Mereever, when the applicant

was Selected, the prescribed qualificatisns were these

only. The respondents have challenged the applicant's claim
that his adhec appeintment has become fegular because he

has worked for four years. Regular selections are made

' through the UPSC. His name was duly forwarded te the

UPSC se no details were outside the knowledge of the UPSC.

7. In'his rejeinder, ﬁhe_appliéaht has said that
aftér receiving fhe UGC Regulatien 1982 in.July31984,
the impugned édvertisement was published on 21.12.1985—
wherein it was stipulated that a candidate whe was net

fulfilling the minimum educatienal requirements' is alse

eligible on the conditien that he shall obtain the M.Phil

degree or equivalent within 3 years of his appeintment .

It has further been said that the UGC scale of pay were

to be given where the minimum qualifications shall be as

may be determined by the UiC. The minimum qualificatiens

accerding te UGC recommendations are ®"C in the seven

peint scale ". But the impugned advertisement has been

3}/

. made for qualifications "B + ia the seventh peint scale®

and not 9C 1in the seven peint scale" as prescribed.

Therefore, the imﬁugned_advertisemeﬂt is net sustainable.

-
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~ BAHADUR SRIVASTAVA's case wherein it has been observed

deputation. He has, therefore, emphasised that his

He supported his contentien by the fact that he was given -

The applicant has\further cléimed that he should have:

been confirmed on completien ef twe years service and,'

4
therefere, it was net epen to the respondents te have

advertised the post and te held a fresh selection. The

applicant has streagly eppesed the contentien that adhec

appeintments :caia. be ferlmore than one year. He has ]

relied on Allahabad High Court judgment in NARENDRA

that an appeintment can be said te be oan adhec basis

enly when it is knewn at the time of the appointment that
it is fer a'épecified peried’, 'en a temporary pest'

being created for a specified perieod er made in a leave

vacancy or in a vacancy caused by an efficer geing en

appointment was net adhec and he was geverned by 1975

Recruitment Rules. The abpo?ntment was alsé made after
censideiati@ns of the claims ef all these whe had applied.'t
He has alsé said\thatvhe was never given any letter te
obtain the M.Phil degree. While in the case of his other',;

celleagues, a8 specific letter was issued te them te zé

acquire the qualificatiens within the stipuléted peried._ P

!

[N

enly pay scale of Rs.700-1300 unlike seme of his celleagues

3
&
H

whe were fixed in the scale of Rs.700-1600 and whe were
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required to ob£ain the\M.Phil dégree within the stipulated
peried failing which they were net te get any further
increménts after fhe expiry ef 5 years (this peried has

new been changed te 8 years). The applicant has further

A

pointed out that the UPSC's letter ef 25.4.198l dees net
say te discontinue their appointments. It only says
that the higher grade sheuld .net be given and since he

has been given the lewer grade, he feels that his services

icannet be dispensed with on the greund that he does net

pessess the M.Phil degree. The applicant has alse
challenged the averments made by respendent Né.4 in varieus
paras ef his reply terming them as ‘'perjury' and an attempt

to misguide this Tribunal. The applicant has alse clarified

that he cannet be cencerned WLth the quallflcatiens adver-

accerdance with
tised in/the UGC Regulatien of 1982 because these were

net in force when he was recru1ted, he was geverned by tH;

qualifica%iens prescribed in the 1975 Rﬁles and naf in
which

the 1983 RulesLsuperseded the 1975 Rules. Therefore, till
the 1983 Rules came inte existence, the 1975 Ruies were the

current Rules., The applicant has alse cited the case ef

one  Ramesh Chand Aggérwal wheo has beeﬁ.selected by the

UPSC in spite of the fact that he did net pessess the M.Phil

s

degree.

8. In applicatien = No0.404/87- Smt. Dakshaben B.Patel

Vs. U.0.I., @ third party respendent was impleaded and he

\

- | | 10



. process of selection successfully and the~interim,erders'passed

7pr///sheu]._dbe cénsidered as having beceme regular. That in view

P
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was. asked to file the counter iq that applicatien. id the

other two applicaﬁiens, ne third pgrty respendent is involved.
 Th§ third party reSpendent in OA 404/87 is one‘Df.Nafayah Prasad
of Delhi who had.applied in fgsp¢née teo the aévertiseﬁénf dated _
22.3-1986,153ued by thé UPSC inviting applicatiens for the’

.pqst of LQcturerlin Ecenemics for this Cellege. The ;hiid party
respondent:waé selectgd‘fér fhisnbést and was éffered a te@bqrarQ
post ef Le;turer en 18.1;,1986. He was asked te cenvey his
acceptance or etherwiée_en or before 29.11.1986 and after

medical.examination,'he was directed to jein on'1.2;l987.

Befere this, on 8.1.1987, he was alse informed of the'application
filed by Smt. Dakshaben B.Patel, the applicant in 0A 40%/87
and he was informed net te jein the post until further

,¢emmunicatién. His claim was that he has undergene threugh the

by this Tribunal were prejudicial te him and, therefere, he had

prayed'thaﬁ he should be allowed to join that pest by vacatien
of the ex parte stay granted by the Tribunal. o _
T ! ‘ /in all these cennected cased
9. We have heard the ld. counsel for the partiesf On
. | . o

behal¥f efAthe'abplicabts, the contentions raised befere us were

that since the applicants have werked for perieds ranging frem

4 to 7 years, their éppointments“theugh made en adhec basis

- : 4 """‘"""ll .
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of the fact that in spite ef the advertisement indicating the
educatienal qualificatien ef M.Phil degree; their appointment
on adhec'basis when théy did net pessess the same sheuld be
censtrued to mean that necessary relaxatien has begn granted to

them in the matter of this qualificatien. That the 1983 Rules
cannet be applied retrospectively and, therefore, they should

be geverned by the Recruitment Rules of 1975. The ld. ceunsel
fer the applicants further centended that in any case, in view

ef the catena ef judgments ef the Hon'ble Supreme Geurt en the
subjgct of regularisatien of adhec émployees viz. G;S..LAMBA'S
Case (1985 SC 1019 = 1985 (2)Scc 604), NARENDER CHADHA's case
(1986 sC 638) and A.K.JAIN's case (1987 (4)SC 445),7 the
applicants adhec appeintment has te beceme regular. Mereover,
there is ne previsien fer terminatien ef the applicant's

service., Therefore, the '‘advertisement is a misconception.

The ld. ceunsel alse referred te the'UPSC (Exemptien frem
Censultation) Regulatiens 1958% and laid emphasis en the

fact that if ne specific time limit is mentisned in an adhec

appeintment and enly werd’adhec' is mentioned and if the
appoin£ment ishallowed te continue fer a long .time, it is’
liéﬁle'to be treated as regﬁlar aPPOintment;. Furtherfthe
cressing ef efficiency:bar is alse an impertant peint and since
the aéplicantﬁﬁés been allewed teo continde, equitable esteppel

comes inte play and the services cannot be terminated. On

'behalf of the reSpondénfs,'the applicatien has been eppesed en

ce—=l1l2,
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the greunds that M;Phil degrée was ene eof the essential
qualificatien and that is why Smt. Dakshaben B.Patel,
applicant in OA 404/87 had been'issued_a specific letter te
attain this qualificatien within five years., That’the

University Grants Cemmissien Act came inte being in 1956 and -
the standards for education and qualificatien fer teachers are

laid dewn by the U.G.C. and since they have laid dewn particula
qualificatiens, the teachers have te have this qualificaiion

fer being regularised. It was with this view that the UG

Tevised the pay scales for future recruitment and since the

applicant was apppintedhenly en adhec basis and had net been
regularised till the new Rules came inte being, he has t® be
geverned by the new Rules. Accerding te the ld. ceunsel, the

UGG's interest isinfesing that the efficiency ef the colleges

is maintained and the standard ef educatien imparted is better.

- It is the public interest at large which should prevail and

net the individual interest and since the applicant dees not

- enly
pessess M.Fhil degree, the fquestion that ceuld be censidered

would be whether he can be centinued en compassienate grounds

er not. It was further submitted by the ld. ceunsel for the

respendents that the Gevernment has ne pewer te ignere the
advice ef the UPSC. That all the three applicants had applied

foer regular appeintment but they were net selected and new

N

"when regularly selected candidates have'come teo jein, they

--=13.
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are challenging the advertisement en the basis if which they
had appeared befere the UPSC. Further, Shri Dhirendga Kumar,

. . not‘
the applicant in this applicatien has/been recommended by

the UPSC while the applicant Shri P.K.Rathed in 0OA 10%l/86

has already get a jeb elsewhere and enly the applicant in

‘OA 404/87 is left because she has net get any placement as yet.

Ac¢ording.te him, there are three basic featur;s., firstly the

UPSC candidates should get prierity, Secendly ad-hec candidates
if they are net feund fit te held the pest have te give way

te the UPSC candidates, and thirdly if they are feund fit te

hold the pest, they could be censidered fit fer regularisatioen.
In reply te these submissien, the ld. ceunsel for the applicant.

i

in OA 404/87 submitted that if adhec appeintment had teo be

centinued for mere than a year and the statute expressly

previded for censultatien with the UPSC, the same sheuld have

been dene. Therefere, new‘the work of the applicaﬁt should
be evalﬁatea and the department sheuid see whether she can .
be accommedated\cr nete .During the ceurse ef arguments, a
cententien was alse raised that mere sélectign ofla persen _
by the UPSC dees net give him a right for embleyment. It is
enly a recemmendatien and the employér has to decide whether
Zthg employment has te be efféred er net.

ld.  The facts of the case which are net under dispute
afe that the applicangi@;gigggkfgfed adheq, that he centinued

te work fer a peried eof nearly 4 years, that at the time of

his recruitment, pessessien @f,M.Phil degree was included in

~
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the advertisement theugh it was net a requirement ef the

1975 Recruitment Rules. We will take these issues ene by ene.

A numbe; of decisiens ef High Courts and the Hon'ble Supreme
Court have been cited by the ld. counsel fer the pérties te

suppert their cases. In respect ef»adhoc appointment, the

contentien of the applicant is that though the appeintment was

adhec, the fact that it centinued for a leng time;takes away

gdhocism and-relggatgs the appointment te ene ef a regular
categery. The ap?eintmént letter issued fo,fhe appliﬁant en
20.10.1982 (Exhibit 'A') clearly mentiens that the appeintment
is purely en adhec basis and will net besfow on the appeintee |
any claim for regulaf apbointment, premetien te higher pest

and senierity and will be liable te be terminated by ene menth's

netice er with the payment of‘one menth's salary in lieu of
such netice. The applicant was selected in terms ef the

1975 Recruifmenf Rules'with_the added educatienal qualification
" M.phil. Though in the 1975 Rules, the educational qualificatien |
was only Secend Class Master's Degree in the concerned

subject with three jears experience ef teaching. fhe qualifi-
catiens were relsxable ét Commiséicn's discretien in case of
candidates etherWise Well qualified. 'Adhoc sefvice bef@ré
-substantive appointﬁent in deh@ring ef the Rules cannet be
counted fer senierity etc. and as ebserved By the Hen'ble
Supreme Court in ASHOK GUIATI Vs. B.S. JAIN '(1987 (l)'SLJ ‘
169 SC) that it is ne where laid dewn that the length ef
centinueus efficiatien must be the sele guiding facteor and

3;/'//'l:he enly criteria in dtermining the senierity. Similarly,
, , s,
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in. SMT. N. NIRMALA Vs. STATE OF ANDHRA PRADESH (1987 (1)
SLJ 99 SC), it was held by the Supreme Court that a stepwgap
appoiqfee whoig is eligiblg te appear and whe dees net appear
in a selectien but gets regularisea subsequently cannet be.
treated as senicr te fhg Service Commissien candidate appeinted 
prier te his regularisaticn.. At the same time in GURU PRASAD
Vs. U.0.I..(1988 vel.VI ATC 47) it has b?gn held that the
adheﬁ appointment Sheuld net exten§ beyend a limited peried
and if it se excéedé, it has te be treated as tempeorary and
that the form ef appointmgnt erder is net cenclusive. What

has te be seen is the surreunding circumstances. Further,

" the UG scales of pay which were intreduced after the

recommendatiens made in 1979 which resulted in the new recruit-

ment Rules which came in#e ferce in 1983 laid dewn the
essential féquftément of M.Fhil er equivalent fer appeintment
as a Lecturer in the University. Theugh the 1975 Rules had
given the pewer to the Cellege autherities te appeint Lecturers
and the apbointments were geverned by the' UPSC (Exemptien frem
Censultatlen) Regulatlens 1958', the very fact that the
reSpondents had taken care te lntroduce the rev1sed educatienal
quallficatlens in the advertlsement and made the appeintment
adhec as the appointment erder clearly shows will ge te

indicate that the 'respondents had net given any regular

appointment te the applicent. If this was net se, the

applicant would net have applied fer regular selectien in

response te the advertisement by the UPSC. What he has dene

--”16 .
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is that when he was net selectqg, he has challenged even the
advertisement under which he had sent his applicatieﬁ te the

UPSC fer regularisatien. Once the applicant had censented

te appear in the selection and had appeared, en his failure,
h§ cannet now turn areund and challenge the very basis of the
selectien. Thus on beth cecuats, firstly, that the appeintment was

‘net a regular appointment theugh it centinued fer a leng timé

and secendly, that the applicant en his ewn free will and

full knewledge of the facts had applied fer the post ageinst
the UPSC adVertiéemenf'and failed in the selectien,
he is estepped frem challenging net enly his appéintment but

B gplicalin of T

alse thﬁ(l983 Recruitment Rules under which he appeared fer the
selecti@n. The respendents have, ho@ever; in their reply
indicated that in the selections held by the UPSC, ene Dr.

Narayan Prasad was selected in place ef the applicant in

OA 404/87 and selected candidates in place ef the applicant

in this applicatien and the third applicatism. arewaiting fer

appointment. It has alse been advised by the respendents

~that the appiicant in this case has get a regular appoinpment

of Lecturer'iﬁ the Natienal Defence Academy at Kharakvasla
while the applicanf in CA 1951786 has get appeintment as
Lecturer‘ in the .Post Graduate Départment of Saureshtra
Univerﬁity and is already werking there. The judgments ef
tHeAHen'ble Supreme Court which have been:%ited by the |
applicants ( A.Janardhan Vs. U.C.I. (AIR 1983 (sc) 769),

5.S. Lamba Vs. U.G.I. (AIR 2985 25/1cu9) and Narender Chaddha
Vs. U.C.I (AIR 1986 SC 638) de net ‘the applicant!s case

——17,



Lk

. .
and are easily distinguishable. Ihese judgments reléte
mestly te the reta and queta-§ystem and te igter se senierity
between the direct recruits and premetees. In Dr. Jain's |

case the Hon'ble Supreme Court had held that the UPSC selected
candidates are to bé accommodated in any case and.the adhec
appeintees should be regualrised as far as practicable by
censulting thé-UfSC if they are fit fer the pest ané if
there is a vacancy and if they apply for direct selectien.
Thus,'there is ne'ambiguity in the facts that the UPSC
selectgd candidates must be accemmedated and will have a
first prierity. But at fhe saée time, the Hen'ble Supreme
Court has net lest siéht of the adhec service rendered by the
applicants in Dr. Jain's case and that. is why the ebservatien
in regard te regularisatien of the adhec appoiﬁtees if there

are extra vacancies available. We alse drew suppert in sur

\ oo
view that the applicant cannet challenge the advertisement er

the selectien once he conceded to appear at the same

frem OM PRAKASH SHUKLA Vs . AKHILESH KUMAR SHUKLA & ORS

(AIR 1986 SC 1043) where the Hon'ble Supreme Court had held

that the petitiener appearing fer examination witheut pretest-

a

petitien filed on - realisation that hé would net succeed em’-

relief sught net te be granted te the petitiener and in
STATE OF RAJASTHAN Vs, SHRI‘RAJENDER KUMAR RAWAT & OTHERS'

Prakash Shukla Vs. Akhilesh Kumar Shukla & Ors in the cose
cited above has been fellewed,
In respect ef the challenge made te the adhec

appeintment, we alse fael that the applicant had accepted the ~
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appointﬁent as effered te him and he never challenged the same.

He has challenged it new threugh this applicatien when he

feund-that he has net been able te succeed in his atfempt
te get regularisation en the pest. We de net think that the

judgments given by the Delhi High Court in C.B. DUBEY's case

(1975 (1) SLR 580), in Dr. G.P. Sarabhai's case (1983 LAB.IC 910

can help the applicant in any case. As a matter of fact, he

has alfeady acquiesced te the terms and cenditiens ef his

 appointment erder and he csnnet challedge the same at this

stage. in spite of the fact that appeintment centinued te be

‘adhec fer such leng peried .

115 The respendents had laid a conditien that the adhec

appeintment could be regularised in case'the applicants

attain the M.Phil degree during a peried of five years which
was later extended to eight years. It cannet thué be said that
fhe appli&ant was not aw§re‘ of such a cenditien and that
because he was net speéifically teld abaut the same, he should
censider that'this essential requirement has been waived in

his case and he can be regularised without attaining the same.
TheﬂRules‘made by the autherities ih resﬁect of apﬁwintment

of Lecturers apply equally te all these whe ceme within the
ambit ef these Rules. On his ewn shewing, the applicaAt has -
indicated that even in the advertisement agsinst which he was

selected in 1982, the requirement of M.Phil degree. was a

condition and that he did net pessess the same, he cannet ,
therefore, new +take a plea that since he was given an adhec

"'"-'19 .
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appeintment, he sheuld alse be regularised witheut attaining thi:

essential qualificatien which had been intreduced as a result

of the UGC recommendatiens. The respendents in our view had

taken adequate precaatidn to include this qualificatien even

when the Recruitment Rules had net been finalised and were

under review. Thus it is net a questien of the applicant having

been regularly selected under the old Rules. The fact of the

mtter islthat he was only given adhec appointment and if he

Was keen, he should have made efforts to attain the basic

essential qualification.

12, " In terms of the appeintment erder, we de not find
anything wreng in the erder ef terminatien ef service ef the

applicant. The respendents were fully autherised teo terminate
the appeintment by giving 6ne'menth's notice. Passage of

time -does net result in moedificatien ef the cenditiens ef
appeintment. In 1981 (Exhibit AR 5) when the applicant in
OA 404/87 was given an appeintment en adhec basis , the UPSC

had advised the respondents that they did net approve of the

adhec appointment ef the applicant in that case and they
advised the Government ef Goa that in the absence of Recruitment
Rules, they sheuld resert te direct recruitment threugh UPSC,

and that ne unqualified candidate sheuld be given the benefit

ef the higher grade. It is not under dispute that the applicant

~was net given the higher grade but this actien cannet cendone

"“""20 .
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the fact that the appointment was ad hoc and that the essential
¥ the
requirement was &En possession of a M.,Phil degree. As a matter
of fact, it appears to be only in this background that the applicant
was offered ad hoc appointment and given only the lower scales
of pay. We reject the contention of the applicant that since he
was not requi\i}:ed to pass M.Phil degree, because he was not given
any letter as in the case of others, his appointment should be
considered as having been made after waiving of that essential
qualification and that it should be a regular appointment in the
lower scales of pay.
13. As far as the 1983 Rules relating to recruitments to Group
'A' Gazetted posts of Principal and Lecturers in the Government
College is concerned, there is no doubt that Rule 6 of these rules
gives the power to relax. This rule reads that where the Government
is of opinion that it is necessary or expedient so to do, it may,
by order, for reasons to be recorded in writing and in consultation
with the Union Public Service Commission relax any of the provisions
of these rules with respect to any class or category of persons.
However, it is clear that this power can become operative only
when it is exercised and definite orders are issued in pursuance
of the same. The respondents have, in this connection averred -that
they did give the relaxation but it was only in connection with
the ad hoc appointment of the applicant. This relaxation cannot
be considered as relaxation for regular appointment. We, therefore,
do not find that there was anything wrong in the respondents
appointing the applicant on ad hoc basis by exercising this power
for a limited purpose.
14, The essential qualifications under these recruitment rules
are also relaxable to the required extent if research work of a
candidate, as evident from his Thesis or published work, is in the
opinion of the Commission of a very high standard. THTS is as laid
down in the 1983 recruitment rules. At the time when the apf)lig_:ant

was recruited the essential requirements were second class Master
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Degree in the subject concerned and three years' teaching experience,
These qualificatiolns were relaxable at the Commission's discretion
in case of candidates otherwise well qualified; The 1975 Rules) in
respect of the Method of Recruitment) also lay down that the post
of Lecturers in the various disciplines were to be filled by promotion
failing which by direct recruitment. The promotion was to be made
from Assistant Lecturers in the concerned subject. The 1983 Rules,
however, laid down the Method of Recruitment as by direct recruit-
ment and the selection is to be made in consultation with UPSC,
It is thus obvious that the 1975 Rules did contemplate that if
suitable Assistant Lecturers were not available direct recruitment
could be resorted to, but in the case of direct recruitment under
the 1975 Rules, UPSC Exemption from Consultation Regulations
1958 were applicable and it was not mandatory to consult UPSC
| 3 al T lme of faal opperlnel
as in the 1983 Rule,sZ. The applicant has contended A that UGC
recommendations of 1978 covered by the respondents' orders of

8 hlaced :
March,1979 had t&)/\he a condition , while introducing these scales

?
that for future requirements the minimum qualification shall be
as determined by UGC from time to time and this minimum require-
ment is 'C' in the 7th point scale. Inspite of this. specific mention,
contends the applicant, the respondents prescribed in the impugned
advertisement 'B' plus in the 7th point scale. The 1983 Rules clearly
lay down the essential requirements for Lecturers in the various
disciplines and 'B' ph?; in the 7th point' scale af the Master Degree
is the essential minimum requirement. We are, therefore, not able
to appreciate in what way the advertisement given by the respon-
dents in 1985 in terms of the 1983 Recruitment Rules was X?y{ng
beyond the rules themselves, We also do not find any force in the
applicant's statement made in his rejoinder affidavit »that on comple-
tion of his service of 24 months he was entitled to be considered

for confirmation. Another contention raised by the applicant is that

he coﬁld. not be kept on an ad hoc basis for more than one year.

:.':Q/ He has relied on the case of Som Nath & another v. Union of
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India % others (1973 (1) SLR 737). In this case the Delhi High Court}
while considering the promotions which were made on ad hoc measure
and were subject to subsequent re-organisation which was necessary
when the proposed rules were introduced,had observed that when
consultation with UPSC was necessary for filling a post the Govern-
ment is given a power to make ad hoc appointment for a fixed
period beyond which it cannot last without consultation with UPSC,
UPSC Exemption from Consultation Regulations,1958 lay down that
where the person appointed is not likely to hold the post for a
period of more than one year and it is necessary to make an

¥ and
appointment immediately‘a reference to Commission will cause

undue delay,@ig it shall not be necessary to consult the Commission
and it will suffice if such appointments are reported to the
Commission.&igjf they are con.tinued beyond a period of six months
a fresh estimate is to be made and reported to the Commission
and if the appointment is likely to extend beyond one year, the
Commission shall be consulted in regardz/ to filling of the post.
Y T5 0wt vynd
This consultation,/\cdnemfm:e, is in regard to the regular filling of
the post, evidently, meaning thereby that UPSC will advertise the
post and arrange to fill it in a regular manner rather than allow
an ad hoc appointee to continue beyond one year. It ca;/not be

construed to mean that this consultation will in any case beAwith

a view to regularise the ad hoc appointee, The ratio of the observa-

o
tions made in this case, therefore, doejnot help the applicant, i
0
fRy CSSL.
15. The applicant has also relied on the case of State of

Uttar Pradesh v. Singhara Singh & others (AIR 1964 S.C. 358)

wherein in para 7 of the judgment it has been said that where

a power is given to /-\it a certain thing in a certain way the thing

must be done in that way or not at all and that other methods
of performance are necessarily forbidden. As already explained above,
UPSC Exemption from Consultation Regulations,1958 cannot be

interpreted to say that a consultation was necessary because the

W
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ad hoc appointment continued beyond one year to regularise the
applica‘nt. This consultation was necessary only to make regular
appointments to the post. We failc;d to see how the applicant can
claim gbenefit of tﬁis ratio to support his claim that since he has
continﬁed on ad hoc basis for a period beyond one year and &the
respondent-s did not consult UPSC, the appointment automatically
becomes regular.

16, In Narendra Bahadur Srivastava Vo Public Service

Commission, U.P. & others (1971 SLR 414) the Allahabad High Court

had defined the ad hoc appointments. The High Court has said that
an appointment can be said to be on ad hoc basis only when it
is known at the.time of appointment that the appointment is for
a specified period, on a temporary post being created for a specified
period or an officiating or temporary appointment being made in
a leave vacancy or an officer gomg on deputation or for some
similar reasons, The High Court had further observed that where
a person appointed to a post has the expectation to remain in service
for an unspecified period, his appointment cannot be said to be
on ad hoc basis. The appointment order of the applicant has clearly
spelt out that the appointment is on ad hoc temporary basis and
will not bestow on the appointee any claim for regular appointment.l
The period of appointment was not indicated in the appointment
¥ el ¥
order. We are ,\m 1mpress¢/ma by the arguments put forward by the
applicant that in the ratio of the Allahabad High Court's judgment
in Narendra Bahadur Srivastava's case his appointment cannot be
termed as 'ad hoc'. If there was any éuch understanding on the
part of the applicant, he should have agitated the matter immediately
after he got appointed and should have asked the respondents to
spell out the duration of the appointment, etc. The respondents
hadnymade it clear that the appointment was made on ad hoc basis
pending‘regular selection by UPSC for which the recruitment rules
which were framed on the basis of UGC recommendations and drafted

3/
in 1979 got finalised only in 1983. Thus s#here was nothing wrong
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in the respondents appointing the applicant on an ad hoc basis
pending finalisation of the rules and regular selection by UPSC
in terms of the 1983 Rules. At the time the rules were not finalised
and the guidelines for making ad hoc recruitment were the 1975
Rules, but it cannot be said that this appointment was in any way
regular appointment,

17. Another case on which the applicant has placed reliance
is the judgment by the Himachal Pradesh High Court in Dr. Chaman

-Lal Malhotra v. The State of H.P. & others (1975 (2) SLR 806).

In this case the petitioner joined the Himachal Pradesh Service
as a Doctor on ad hoc basis, He was appointed on regular basis
subsequently and after re-organisation of the service under the
amended rules was inducted in the service under the new category
the petitioner had appeared before UPSC as a candidate for direct
recruitment in connection with certain posts of GDOs Grade I and
he was selected for the post. Subsequently, he applied for direct
recruitment to the post of Specialist and was appointed in the
Specialists Grade. The petitioner was aggrieved because though he
was a member of the Specialist's grade and was entitled to be
appointed against the post of CMO wh;n:s{( he was ignored for the
same., In this case the Himachal Pradesh High Court had observed
that one of the respondents had been appointed as CMO in the
year 1972 and continued to work as CMO, t«h@:ﬁgﬁrﬂm. his appointment
which was being termed as 'ad hoc' and which lasted for over two
years could not be said to ﬁg)e 'ad hoc' because an ad hoc appoint-
ment cannot last for such long period. In our opinion this observation
is purely limited to the circumstances of that case and cannot be
used to generalise the fact that an ad hoc appointment is limited
by a period of one or two years. We note that in the judgments
cited above, in one case the High Court's views were that ad hoc

appointment cannot be more than one year while in this case the

views are that it could not be for over two years. The ratio of

% do

this case also /(mnot, in our opinion, come to the assistance of



b

,
A

the applicant.

18, In CB. Dubey & others "v. Union of India & others

(1975 (1) SLR 580) the Delhi High Court had said that the expression
'ad hoc' in its true meaning would mean 'stop-gap', that is to say,
without considering all the persons eligible for promotion,-guch
appointments are subject to be affected by the rights of those
persons who were not considered, though they were eligible to be
considered. The Delhi High Court had further observed that even
if the appointments were ad hoc if they were made after considera-
tion of the claims of all except a ;::w and in accordance with
the basis of the selection provided by the rules then those persons
who were rejected on merits cannot challenge these appointments
by pointing out that certain other persons had not been conciée:‘:ed.
In our opinion, even this ratio does not apply to the applicant's
case. Here it is not a“question of any rights being effected of those
who were not considered though they were eligible to be considered.
The appointment of the applicant was 'stop-gap' in the sense that
in terms of the' 1983 Rules which were under formulation, the
appointment had not been made through selections made by UPSC
and, therefore, was not covered under the rules. The applicant's
contention that his appointment was not 'stop-gap' and he was not
appointed without considering all the eligible persons because the
post had been advertised and the candidates were called for interview
and selection was made by a committee under the 1975 Recruitment
Rules cannot come to his assistarﬁcebecause the fact remains that
pending finalisation of the recruitment rules some arrangement had
to be made to continue the classes in the college for which ad
hoc arrangements hadg to be made and the appointments were limited
for this purpose.

19, The applicant's plea that the respondents have to allow

him to continue as the principle of Equitable Estoppel applies to

his case is also one of the contention raised in the application and-

during the arguments. Equitable Estoppel is not strictly; estoppel;
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it is a rule evolved by equity for doing justice. All the inhibitions
relating to estoppels need not circumscribe such a doctrine. Equitable
estoppel means the effect of voluntary conduct of a party whereby
he is precluded from asserting right against another who has justi-
fiably relied upon such conduct and changed his position so that
he will suff‘er injury i3f}/the former is allowed to repudiate the

]
conduct. '(Reliance has been placed on Lila Dhar Sharma v. Union

of India & others (1986 ATC. 382) and Sangeeta Srivastava v.

Prof. U.N., Singh (AIR 1980 Del. 27). In Sangeeta Srivastava's case

the Delhi High Court had allowed the petitioner to be admitted

" to Post-Graduate Course even though she did not possess the

minimum qualifications. The back-ground of this case was that the

petitioner had been admittedlduring the Session and she had regularly

paid fees for about a year, but she was not allowed to appear in

the examination. In this case the respondents were barred by the
rule of Equitable Estoppel to discontinue her studies long after
she had been admitted to M.A. course. In Lila Dhar Sharma's case
the petitioner, who was appointed as a Translator in the Official

Language Department, was issued notice for termination of hei;
his service as he did not possess 2nd Division in his M.A. examination.
In this case the Principal Bench of this Tribunal had quashed the
termination order on the ayfnalogy of Sangeeta Srivastava's case
on the grounds of equity. In this case it was a question of the
petitioner being deprived of his livelihood after having served for
nearlAy four years, The Principal Bench had observed that since-the
respondents continued to retain him without any .reservation for
more than four years they were now barred from discharging him.
on the basis of technical short-fall in his qualification. We cannot
understand how a parallel can be drawn between the case of the
applicant and that of Lila Dhar Sharma or Sangeeta Srivastava.
In the applicant's case there was apparently no error in giving him

ad hoc appointment, We have already discussed this issue in paras

supra.
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20. In Bechan Singh % another v. Union of India & others

(1972 SLR 397), which is also one of the cases relied on, the
appointments to class I service by interview were made by the
)
Government in consultation with UPSC and the selection was imade
by UPSC, the appointments by competitive examination had proved
fruitless. Therefore, the only alternative of appointment and selection
by interview was the possible course. The Government had relaxed
the rules and ultimately when the rules were amended and they
became statutory in character the recruitment by interview and
also the relaxation were regularised Asuch appointments were held
W:ﬁ,ﬁféd'

as valid.. No parallel can be drawn Jen this case. and the applicant's
case because of the different circumstances of the case. If regular
appointment had been made in the case of the applicant prior to
coming of the new rules he could have a claim but such was not
the case. He was only selected for ad hoc temporary appointment
B sisly For e reaaon, or anblier

ml(‘“ continued for a long period and as alleged by him he
was not even asked to qualify in the M.Phil examination. But this

cannot result in the appointment being converted from ad hoc to

regular automatically, Similarly, in Shri Om Datt Sanger & others

v. Union of India & others (ATR 1987(1) CAT 649) where the post

of AD(I)s weré not filled in a systematic manner in accordance
with the quota fixed and no meetings were held for 13 long years
the applicants were aggrieved by being deprived of their legitimate
share in the post of AD(I)s and they are being kept on ad hoc basis
for long years, the Principal Bench of this Tribunal had held that
the circumstanes of the petitioners are on alf};@@éﬁwith the case
of Narender Chadha (AIR 1986 SC 638) and relying on that they
directed that the petitioners should be deemed to have been regularly
appointed to the service with effect from the dates on which they
commenced officiation even on ad hoc basis. How the facts =zxe

of Sanger's case are similar to the applicant's case cannot be

appreciated. We reject the contention that this ratio is applicable

%/ to the applicant's case.as well.
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21. The applicant's case is not that of extention of his proba-
tion beyond any stipulated period or that he has been allowed to
continue on a pbst without any expfess order of confirmation and

so he should be considered as confirmed (State of Punjab v.

Dharam Singh, AIR 1968 S.C. 1210). It also does not draw any parall-

el from the case of Smt, Savitri Devi v. Municipal Corporation

of Delhi & others (1979(2) SLR 540) in which case ad hoc appoint-

ment was not conteraplated in the policy decision and the petitioner

was appointed indicating the appointment as ad hoc and was not

confirmed and recruited whereas others who were similarly recruited

were confirmed. It is also noteworthy that the applicant had appeared
3 Lo

before UPSC in response to the advertisement and Aaﬁay failed to
¥ K oa

qualify and thereafter uimgy/(ave challenging the advertisement as
well as the selection and seeking for regularisation of the'&"’service.
We have already said that once a person appears in a selection,
he cannot challenge the same because he found himself unsuccessful
in the final result on the grounds that the selection should not
have been held. We have also considered the fact that after UGC
recommendations the new recruitment rules were made in consultation
with UPSC and they superseeded the 1975 Rules and the eligibility
criteria was made in keeping with the requirements spelt out by
UGC,

22. On the above considerations, /\ve find no force in the
contentions raised by the applicants in all the Original Applications
that they should be considered as having been regularised because
they have continued for a long time. In any case, the applicant
in this application as well as in OA No. 1051/86 have already got
appointment elsewhere. So the case before us remains of the appli-
cant in OA No. 404/87 who hés not been selected and in whose
place Dr. Narayan Prasad, the third respondent has been appointed
and as we understand now, he has also joined the post. We feel
that the applicant in OA No. 404/87 should have been given further
chance to qualify in the M.Phil degree examination or to attain

. N A Siowded Aave baons
equivalent qualifications and in the meantime, she mny/\fta continued
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on ad hoc basis. The impleaded respondent, who has been appointed
through selection made by UPSC, need not be disturbed in this
process.
23. We agree with the submission made by the learned counsel
for the respondents that in the matter of education where the future
of our youth is involved, the teacher has to be of the right calibre.
It cannot be said that possession of a M.Phil degree is a mere
formality and has no relevance with the task that has to be perform-
ed by thé applicants. It is an essential attribute and attainment
of higher educational qualification imparts the required confidence
and professionality and perspective to the person who attains it.
We cannot permit mediocrity in such matters. They are vital for
the progress of the youth and the country.
24, We note that the applicant in OA No. 404/87 has not
yet lbeen able to get any other appointment. So if she obtains the
M.,Phil degree or equivalent qualification within two chances from
the date of issue of this order or three years whichever is earlier
her case will need to be considered for regularisation against a
suitable post under the respondents in consultation with UPSC. She
may be continued till then against any other suitable post in an
ad hoc measure,

5
25. As far as the applicantg in this OA and in OA No. 1051/86

Y L3

are concerned, we are informed that they have aiready got regular
appointment elsewhere with their existing qualifications. They may
now not be willing to give up that regular appointment for an ad
hoc appointment under the respondents which can only be regularised
later after they attain M.Phil qualification in consultations with

UPSC. In this background we are not giving any directions in their

respect.
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26, In conclusion, with the directions in para supra in respect
of the applicant in OA No. 404/87 and the observations in respect
of the applicants in the other Original Applications, we . dismiss
these applications with costs on parties.
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FEMBER (A). CHAIRMAN (]).

Dated: February 15 1989,
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