IN THE CENTRAL ADMIN ISTRATIVE TRIBUNAL -
_NEW * DELHI .
!
S5
0.A. @1@ 198
T.A. No_
DATE OF DECISION__ 11, 12.1987
4 Jagdish Chander Jetli, . Petitioner
Py In person. . Advocate for the Petitioner(s)
Versus
The Secretary, Government of Indla Respondent
Department of Textiles,Udyog Bhavan,
N Delhi & Ors; ‘
SEwa §I glMahi-gs‘ ‘ - __Advocate for the Respondent(s)
C?__RAM :

The Hon’ble Mr. S.P. Mukerji, Administrative Member,

I

The Hon’ble Mr.G.Sreedhar;an Nair, Judicial Member.’

1. Whether Reporters of local papers may be allowed to see the Judgement ? %,

2. To be referred to the Reporter or not ?7.,
3. Whether their Lordships wish to see the fair copy of the Judgement ?
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CENTRAL ADMINISTRATIVE TR IBUNAL,
PR INCIPAL BENCH,
NEW DELHI,

e c

0,R.565 of 1986, Date of Judgment: 11-12-~1987,

Jagdish Chander Jetli - cee Applicant,
' VS,

l. Secretary, Government of India,
Department of Textiles, Udyog Bhavan,

New Delhi and another cos Respondents.
For applicants Appearing in person,
For respondents: . Shri N.S.Mehta, counsel for R.1.
CORAM:

The Hon'ble Shri S.P,Mukerji, Administrative [Member
and : ‘
The Hon'ble Shri G.Sreedharan Nair, Judicial Menber.

(The Judgment of the Tribunal was delivered by
The Hon'ble Shri G.Sreedharan Nair)

—coen

The applicant, a Member of the Indian Administrative Service
(Bihar cadre) was appointed as Managing Director of the National
Textile Corporation Limited, New Delhi, until further orders,
in the scale of pay of Rs,2500 — 3000 by the order of Govermment
.‘ . ‘ 2_‘1—6- A—f’
of India dated 30-9-1974, He continued in the post till 38=5-1974
At the time of his appointment, the post was in Schedule 'C*® in

the scale of Rs,2500 =100 - -3000, It was upgraded to Schedule "B

in the scale of Rs.3000 - 3500 with effect from 18-~12-1974.

-

The deputation terms of the épplicant were not fixed at the time of

his appointment. Nor was it done at any time of his tenure as

Managing Director of the Corporation. It was only by the order

dated 13-4-1977 that the deputation terms were fixed, By the said

Wag
order, a provision % alsoc made regarding his pay in the
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following termss—

"Pay: Having regard to the duties and responsibilities
attached to the post of Managing Director, Naticnal Textile
Corporation Ltd., the Central Goverpment have come to the
conclusion that itis not possible to declare the post as
equivalent in status anpd responsibility to any of the posts
Sspecified in Schedule III to the Indian Administrative
Service (Pay) Rules, 1954 because there is no post of
comparable status and responsibility in thé said Schedule,
In exercise of the powers conferred by sub-rule (4) of rule
9 of the said rules, the Central Government hereby dispenses
with the requirements of the declaration that the said post
of Managing Director, Nat ional Textile Corporation Ltd, is
equivalent in status and responsibility to a post inecluded
in Scheduls IIT teo the Pay Rules. Under sub-rule (6) of
rule 9 ibid, his initial pay will be fixéd at Rs,.2500/-

per mensem in the scale of Rs.zsoo—loo-éooo.ﬁ

The grievance of the applicant is that though the post was
upgraded to the S;ale of Rs.3000 - 3500 with effect from 18-12—i974
by the aforesaid order, nhis pay was fixed for the entire period of
deputation in the scale of Rs.2500 - 3000, It is urged that when
the Government had dispensed with the deciaration that the post is
equivalent in status and responsibility te a post specified in
Schedule—III to the Indian Administrative Service (Pay) Rules, 1954,
for short 'the Rules?', in exe?cise of the powers conferred under
Sub-rule (4) of Rule 9 of the Rules, in accordance with the
prouision§ contained in Sub-rule (6) of Rule 9, the applicant
should have been allowed the prescribed scale of pay of the post,
He prayé that the grder dated 13-4~1977 may be SD‘reVised BE as to

fix his pay at Rs,2500/- per mensem in the scale of Rs.2500 - 3000

from 30-9-1974 till 17-12-1974, and at Rs.3000/- per mensem in the
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scale of Rs,3000 - 3500 with effect from 18-12-1574 to 24—6—1976,

&\ @s a consequence, the second respondent, Natioﬁal Textile

Corporation Limited, mey be directed to pay tHe conseqguential
arrears with interest at 12 percent per annum,

The Natieonal Textile Corporaticn Limited, the second

" respondent, even after acceptance of notice of the application

does not resist the same. A reply has been filed on behalf of
the Union of India, the first respondent, by the Directer in
the Ministry of Textiles, New Delhi, It is contended that

the upgrading of the post was after the appointment of the
applicant and that the initial.appointment of the applicant
was only for a term of one year., when the Public Enterprises
Selection Board was requested to recommend a panel of names
for appointment of a successor to the applicant, twc names
including that of the applicant were recomnended. However,
the recommendation regarding the applicant.Was sub ject to his
willingness to get absorbed in the Corporation on appointmsnt)
and though the term of appointment of the applicant was
extended beyond 30~9-1975, it was made clear to him that he
would continue to draw pay in the scale of Rs,2500 -~ 3000
until he permanently gets himself absorbed in the Corporation,
irrespective of the fact that the po;t had bee; upgraded tor

Schedule 'B', Since the applicant was not prepared for

permanent absorption, he was repatriated with effect from

L _-
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24-6-1976. It is also stated that the pay of the I.A.S.Officers
irrESpeEtive of empanelment for .appointment in public sector
undertakings Has to pe related to the level for which he is
empannelled for Central deputation aﬁd és the applicant was
empannelled for the post of Joint Secretary in the Centre he was
not eiigible for a pay of Rs,3000/- per mensem. The representations
submitted by the applicant for fixation of his pay in Schedule B.
were duly ccnsidered and have been rejected,

In view of sub-rule (1) of Rule 9 of the Rules, no
Member of the Indian Administrafive Service shall be appointed to
the post other than a post specified in Schedule III, unless the
Government concerned make: =2 declaraticn that the said post is
equivalent in status and responsibility to a post specified in
Schedule III, However, where such equation is not possible,
sub~rule (4) enables the Government,for sufficient reasons to be
recorded in writing, to appoint a Member @f the Service to any such
post without making the declaraticn. On such appointiment, the
Memﬁer of the Service is entitled to draw the prescribed pay of
the post, and in a case where a scale of pay has been prescribed
for ?he post, such rate of pay not exceeding the maximum of the
scale as may be fixed by the Govérnment. Provision to this effect
has been specifically made in Sub-rule (6) of Rule 9 of the Rules.

Admittedly, the.post of Managing Director of the National
Textile Corporation Limited is not one specified in Schedule III to
the Rules. Uhen the applicant was appointed on this post on
30-9-1974, it was in Schedule 'C' in the scale of pay of Rs.2500/- -

Rs,3000/-. Tt was upgraded to Schedule 'B' in the scale of

Rs,3000 - 3500, while the applicant was holding the post with

b
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effect from 18-12-1974, Though the applicant worked on the post
till 24-6-1976, his deputation terms were not issued during the’
period while he was holding the post. They were issued only on
13-~4-1977, about nine months after the applicant left the post,
It was by the said order that the declarstion reléting to eguation
of thé post was dispensed with, Simultaneously, under Sub-rule (&)
of Fule 9 of the Rules, Government fixed the initial pay of the
applicant at Rs,2500/~ per mensem in the scale of Rg.2500 - 3000,
The circumstance that with ef%ect f;cm 18-12—i974, the poét'had been.
upgraded to Schedule 'B' in the scale of Rs.3000 - 3500 was not
taken into consideraticn in the matter of Fixat%on of pay of the
applicant., ReWzex Sub-rul; (6) clearly provides that the Member
of the Service on appointment to a post referred to in Sub-rule (4)
in respect of which a scale of pay has been prescribed, fg shall
draw such rate o% pay ncf exceeding the maximum cof the scale,
fhough‘the fixation of initial pay at Rs,2500/- per mensem in the
scale of Rs.2500 -ISDDD is in order, the failure to fix the pay in
the revised scale of Rs.3000 - 3500 with effect from 18-12-1974 cannot
be accepted, as the fenber of the service has the statutory righf
to draw the pay in accordance with the existing scale of pay of the
post,

t was argued by Advocate Shri N,S.Mehta appearing on behalf
of the first respondent that the provision in Sub-rule (6) of Rule 9
has application only to the initial fixation of pay and that since
the applicant was allowed a pay of Rs.2500/~ per mensem in £he
scale of Rg.2500 ~ 3000 with effect from the date of his appointment,

there is no violation cf the provision in the Sub-~rule, e are not

persuaded to agree, for, a reading of the Sub-r

’

ule leaves no doubt

4 5 )
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that it governs not only the fixation of the initial pay

on appointment, but relates to the drawal of pay throughout

the period adring which a Mambér of ‘the service holds the post,
In the reply filed by the first respondent, itis

contended that the appointment of the applicant was approvéd

only for a period of one year or till finding out a

successor for the post whichever is earlier, on a pay. of Rg.2500/-

per mensem in fhe scale of Rs,2500 - 3000 and that after the

post was upgraded,ths Public Entefprises Selection Beard

had recommended the name of the applicant for the post,

only subject to his'uillingness to get absorbed in the

Corporation. It is also stated that when his term of

appointment uas.extehded, the Government had méde it clear

to the applicant that he would continue to draw pay in the

scale of Rs.2500 — 3000 ontil he perqanently gets himself

absorbed in the Corperation and that since he Qés not

pfepared for permanent'absurptioh, he was repatriated,

IH the rejoinder, the applicant has denied these statements.

The orde§ of appmintaent of the applicant showus that it was

not for any fixed period on a fixed pay, bgt it mas-tp be \'

Operative"untillfurther orders’', There is nothing on

record to shou-that any order of sxtengion aé.such was issued by

the Government, The applicant has specifically stated that no

such order has been communicated to him, S}milariy, ?here is

no material to show that‘a formal offer of appointment was made

to the applicént by the‘Bovernment for immediate absorﬁkimn

on permanent basis as the Managing Director of the Corporation.

The ietter dated 17-4-1976 addressed to the applicant is the

X~
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ea?liest document in that Tespect which is on record, Evidently,
as ghe terms and conditions of the absorption were not communicated
in that letter, the applicant is sesan to hzye sought the details,
. ) !

But it is stated by bim that no Teply was received to the letter
he ha# éent On 24~4~1976 and that what transpired thereafter uss
Nis repatriation, 1In the circumstances, we cannot accept the
contention that after the post was upgradsd to Scheduls 'B', the
cont inuance of the applicant on the post was subject to the condition‘
that he shall continue to draw pay in the earlier scz2le of pay of
the post. UWhen it is admitted that wven after the upgradation of
the post, ‘the Public Enterprises Selection Board found the applicant
suitable for holding the post and when the applicant was cont}nuing
on the post, we find no justification for denying him the revised
scale of pay of the post when once the upgradat ion was made. The
Schadule 'C* post that was in existence earlier was no longer thege
after 18~12~1974; thereafter, it was only the Schedule '8! post in

. |
the scals of pay of Rg.3000 — 3500 that was in existence, and as such %
the pay of the applicant has necessarily to relate to that post,
and in the face of the right thzt is conferred under Sub~rule (6) of .
Rule 9 to draw the said pay, the denial of the same cannot Be upheld,

It was submitted on behalf of the first respondent that

when once fne applicant had continued £o draw the pay of RS.ZSUD/—
even after the upgradation of the post, the present claim is not
sustainable in view of the princfple of waiver, But this submission

does not appeal to us. As has bean communicated éarlier, the right to

draw the prescribed scale of pay of the post is a right that has been

statutorily conferred on the Member of the Service under Sub-rule (6) of

C\/ -
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Rule 9 of the Rules, Though the applicant had been holding ths

post from 30-9-1974, Government had fixed the terms and conditions

of his deputation only on 13-4~1377 about nine months after the

repatriation'of the applicant, As has been stated by the applicant,
he could not have inferred or imagined that the terms to be issued
!

by the Governmen£ would not be in accordance with the Statut;ry rule,
As such, even if he had continued to draw the,éarliar scale of pay
which was in force on the date of his appointment, it cgnnot be
said thatvthere is any waiver on his part so as to reject his ciaim.

We hold that when the applicant was adjudged fit to hold
the upgraded post and was made to perform the duties of the said post,
he cannot be denied thelstatutory right conferred on him te draw the
pay of the post in view of Swob-rule (6) of Rule 9 of the Rulas,

- We hereby direct the first respondént to modify the orddr
dated 13-4-1977 so as to fix the pay of the applicant at Rs,2500/- -
in the scale of Rs,2500 - 100 - 3000 »x from the afternocon of
30-9-1974 to 17-12-1974 and ®e=t at Rs,3000/- per mensem in the
scale of pay of Rge3000 — 100 - 3500 with effect from 13-12-1974 %o
the afternoon of 24-6-1976." The revised order shall be issued within
a period of one month from the_date of receipt of a copy of this
order, On the issue of the revised order as ahove, the éeconq.
respondent shall pay the applicant the arrears of pay within one month

thereofy, failing which the amount sh3ll bear interest at the rate of

12 perceﬁt per annum from that date,

‘T?iiyfpplicatiﬁn is gllowed as ab:;;gfz{
. M/" ‘ -~ .
- - ey y XN s+

(G LSREEDHARAN NAIR) (5 +P.MUKERIT)
MEMBER (3J) : MEMBER (A)
SeVe




