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CENTRAL ADMINISTRATIVE TRIBUNAL - \ V
PRINCIPAL BENCH, DELHI. '

(1) Regn. N . 561/ 9‘.8 5  DATE OF DECISION: 23~7-1987.
egno Ce __’.. ! !

shri O, B.L. Bhatnagar .
& Othexrs sode - Applicants.
Delhi Admlnwstratlon % )
& Others. ;.e? Respondents,

(2) Regns No. Q.  67/1986:

Shri V.K. Seth :

& Others = o deedl Applicants,
Delhi Administration o _
& thers eee e " Respondents,

CORAM: Hon'tble Mr, Justice K. Madhava Reddy, Chairman.
Hon'ble Mr, Kaushal Kumar, Member (A) :

~ For the applicants ceed Shri R.L. Tandon,

Advocate with Shri =
L.K. Bhushan, Advocate,

For the respondents: oot Shri P,P,; Rao, Senior

o N Advocate Shr1 S.K. Mehta,
shri R, Venkataramanl and
Shri M.M. Sudan, Advocates.

(Judgment of the Bench delivered by
Hon'ble Mr. Kaushal Kumar, Member)

JUDGENT!
These two appllcat1ons have been filed by officials

who were appointed to Grade II (Mlnlsterlal) of the Delhi

Administration Subordinate Service through a Limited

\\Departmental Competitive Examlnatlon held in January, l977, :

wnlch was one of the modes of recruitment to the Service
prior to the Amendment made on 4th; December, 1980 as per the
Delhi Administration Subordinate Services (5th Amendment5
Rules, 1980. The Delhi Administration Subordinate Executive
Service and the Delhi Administration Subordinate Ministerial
Service were merged into one‘Service called the Relhi -
Admioistrétion Subordinate Service and the method of recruite
ment to the Service through Limited Departmenfal Competitive

Examination was done away with. The Delhi Administration

Subordlnate SerV1ces (5th Amendment) Rules, 1980 also sought

to substltute a new rule 26 to prov1de for a principle for

fixation of seniority whereby the inter-se seniority of the
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promotees belonging to various grades i.e., Ministerial
and Executive, prior to the date of promulgation of rules
was to ‘be determined on thé basis of their continuous
length of service in their‘respeCtivé grades. The new
Tule 26 (1) as substituted by the Amendment of December,
1980 was struck down by the Délhi High Couxrt vide its .
judgment dated 13th May, 1982, A new rule 26 was notified -
by the Delhi Administration on 12th July, 1985, The
Delhi Administratidﬁ also circulated a final seniority
list of Grade II (Ministerial) officials on 6th January,
1986 and also issued an Order No. F.3(4)/85~J3C, dated -,
the 6th Janﬁary, 1986 purporting to regularise the bromotees 4

i.e., officials who had been promoted to the Service on the

basis of seniority=cumemerit from the various dates shown
iq the said regularisation order. The Delhi Administration
also issued orders on 26th February, 1986 and 25th July,
1986 promoting certain incumbentsvon the basis of.the said
seniority list to posts in Grade I (Ministerial),

2. In these two applications, the applicants have,
inter-alia, challenged the Delhi Administration Subordinate
Services (Third Amendment) Rules, 1985 promulgated by Delhi
Administration's Notification No. F.2(2)/8l-3SC/S-II, dated
12.7.1985 and have prayed fo: striking down the amenaed
rule 26 of the Delhi Administration Subordinate Service Rules,
for a direction to quash and set aéide the final seniority
list of Graée II (Ministerial) officers of the Delhi
Administration circulated for the period from 10. 2367

to 3.12,1980 vide Delhi Administration circular letter

No. F.3/4/85-JsC, dated 6.1,1986, a direction for quasﬁing
and setting aside the order of Delhi Administration _
No, F.3/4/85=J5C, dafed 6.1,1986 purporting to regularise
the officers of Grade i} (Ministgrial), for a direction to

quash the promotion orders issued on 26.2.1986 and 25.7.1986
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and for a direction to restrain the Delhi Administration

from reverting and/br'cancelling or annulling the appoint-

‘ments of some of the applicants from the posts of grade I

(Ministerial), | \
3. An interim direction had been given by us on 18th
July, 1986 in O,A. 67/L986 and on 3lst July, 1986 in O,A. 561/
1986 staying reversion of some of the apﬁlicants and also-
directing that any further promotions made in accordancg
with the impugned seniority list dated 6th Janﬁary, 1986
shall be subject to the result of these applications, Since |
the facts giving rise to these applications are more or less
cbmmon and adjudication'of the issues raised involve ccmmon |
points of law, it would be convenient to dispose of these two
applications by a common‘judgmént.
4, A few salient facts necessary to appreéiate the
various contentions made in thése applications are stated
beloﬁ: - . _

Vide Notification No.F.3{16)/66=3(C), dated 10.2, 1967,

the Administrator of the Union Territory of Delhi under the

proviso to Article 309 of the Constitution made the Delhi

Administration Subordinate Service Rules, 1967 (hereinafter
referred to as the 1967 Rules). Rule 3‘9f the said Rules
provided for the constitution of\two Services to be known a;
Subordinate Ministerial Service and the Subordinate Executive
Service of the/Delhi Administration having four Grades each,
namely, Grade~I, Grade=IT, Grade-=III and Grade-IV. Rule 5

of the said Rules provided for the initial constitution of
the Service. The method of recruitment to the two Services
was provided by Rule 6, which envisaged in so fér as Grade~IT

of the Ministerial Service was concerned that 50% of the

vacancies -in Grade-II {Ministerial) were to be filled in by

the direct recruitment, 25% of the vacancies in Grade~II

(Ministerial) were to be filled in by officers having at least
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3 years service in that Grade andlthe remaining 25% in the
Grade were to be filled in by promotion of cfficers of |
Grade~III on the basis of merit to be determined throuch

a competitive examination., Subsequently, by an Amendment

in tﬁe Rules on 27.4.1970, the aforesaid quotas provided for
in Rule 6(II) of 1967 Rules were:varied to provide for filling
up 25% of the vécancies in Grade-II by direct recruitment
on-the basis of dompetiti#e éxamination;’SO% of the vacancies t

be filled in by promotion of officers of Grade-~III and jﬁnior

5

. Stenographers havihg at ieast.three years service. on the

basis of,seniority.subject to rejection of the unfit on the
recommendations of the Departmental Promotion Committee and
the remaining 25% of the vacancies to be filled in by
promotion of officers of Grade~III and Junio¥ Stenographers
having 3 yeérs seryice in fhe grade on the basis of merit
to Se determined through .a competitive examination. The Rule’
further laid down that the vacancies in GradeeII_(Ministerial)
shall be filled in by rotation in the following manner: =
ist\vacancy - By direct recruitment.

2nd vacancy = By promotion on the basis of
‘ seniority. '

3rd vacancy = By promotion on the basis of
: " seniority. :

4th vacancy - By promotion on the basis of
merit to be determined as a result
of competitive examination.
The applicants were initially appointed either in Grade IV -
{Ministerial) or Junid? Stenographers ér GradéfIII
{Ministerial). A large number of vacancies arose in
Grade-II (Ministerial) from 1967 onwards and the applicants
fulfilled the eligibility conditions. The Delhi Administra-
t;oﬁ also issued various circulars in September 1970, April
l§72, August 1973 and August 1974 intimating their decision
to hold Departmental Competitive Examination for filling up

25% of the vacancies in Grade~II (Ministerial) as provided for
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in the Bgles. However,-for one reason or another,. the
Departmental Competitive Examination was postponed and

the vacancies which were meant to be filled up through

this method of recruitment were filled up on an adehoc

basis by promotion of Grade~III incumbents on the basis

of their seniority. Ultimately the Departmental Competitive
Examination was held in‘January 1977 and the applicants were
promoted to the posts 6f Grade=~II (Ministerial) on a regular
basis, | |

5. Rule 26 of the 1967 Rules regarding seniority lays
down that "the inter=se seniority of the members of the
service appointed to any grade substantively or in a temporary
capacity under rule 6 shall be determined in accordance . -
With the principles laid down in the Delhi administration
(Seniority) Rules, 1965%, Rule 7 of the Delhi Administration
(Seniority) Rules, 1965 regarding 'Relative seniority of
direct recruits and promotees! lays down that "the relative
seniority of direct recfuits and of promotees shall be
determined according to the rotation o£ vacancies between
direct recruits and promotees which shall be baséd_on the
percentage of vacancies reserved for direect recruitment

and promotion respectively in the recruitment.;ules.“

The Delhi administration issued on 8th May, 1978 a tentative
seniority list of grade II (Ministerial) officers of the
Deihi Aaministration for the period from 10.2.,1967 to 30,47:1978.
The said tentative seniority list did reflect the seniority
of the applicants from the dates on which the seniority ought
to have been fixed on the basis of the occurrence of the
Vacancies in Grade II (Ministerial) in accordance with tﬁe
1965 Seniority Rules. quever,‘the said seniority list of
1978 was écrapped by an order of the Chief Secretary, vide
Delhi Administration letter dated the l4th May, 1980, This
scrapping was rescinded by the Delhi Administration, vide its

Memorandum dated the 13/14th July, 198L and thus it had the
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effecf of reviving the tentative seniority list, whieﬁ/;as
issued on 8th May, 1978,

6. The Administrator of Delhi also framed the Delhi
Administration Subordinate-Services (5th Amendment) Rule;;

1980 (hereinafter referred to as the 1980 Rules), vide

Notification No. F.3(35)/79-S.1I, dated the 4th December,
. 1980, By the 1980 Rules, the two Services, namely, Ministerial

and Executive were merged into one to be known as the

“Subordinate Service of the Delhi Administration®™, The 1980
Rules also dispensed witﬁ the method of recruitment to Grade-IT
through Departmental Competitive Examination and raised the
quota of vacancies to be filled in Gradé—II to 33=1/3 per cent
by direct recruitment and 66=2/3 per cent by promotion in the
manner so that the first and second va;anbies were to be

filled by pfomotion and the third vacancy by direct recruitment.
The earlier Rule 26 which provided for determination of
seniority on the bésis of the 1965 Rules was also substituted
by a new rule providing for detérmining the inter—se>seniority
of officers belonging to variouslGrades i.e,, Ministerial and
Executive, appointed under rule 6 priorvto the.date 6f ameﬁd—

ment, 6n the basis of their continuous length of service in

‘their respéctive_grades. The first proviso to the amended

_ Rule 26(1) also laid down that "Provided that the persons

belonging to the same grade shall be ranked inter-se in order

of their relative Seniority‘in fhe present grade, as the case may
be, |

7. The applicants and somé others similarly situated-
challenged .the amendmenf of 1980 before the Delhi High Court

in CWP No. 1345 of 1980 - Shri G.R. Gupta and Others v. The

_Union of India and Gthers,and CWP No.1354 of 1980 = Shri H.L. ‘

Suri & Others v. Delhi Administration & Others. The Delhi High
Court, vide its' judgment dated 13th May, 1982, while‘upholding
the merger of the Ministerial and the Executive wings of the

Delhi Administration Subordinate gService, struck dovn the

Aot
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substituted Rule 26 as inserted by the l980 Amendment mainly

‘on the ground that the flrst proviso was contrary and

repugnant to the main rule. The operative part of the

judgmémt dated May 13, 1982 of the Delhi High Court reads

as follows: =

QThe result of the above discuésion is that

the challenge of the petitioners in C.W.Ps 1882, 1883
‘and 1885 of 1980 to the merger of the two subordinate
services of the Delhi Administration into one known
as “Subordinate Service of the Delhi Administration®
by the 5th Amendment of the 1967 Rules fails. The
aforesaid three petitions and C,W,Ps 1345 and 1354
of 1980 succeed to the extent that the four impugned
orders, one of June 18, 1980 and three of September
27, 1980 are held ultéa vires of the powers conferred
on the Administrétof and are hereby quashed. The
substituted Rule 26 by the 5th Amendment of the
1967 Rules is also struck down. It will be 6pen to
the Administrator to‘promulgate'a new Rule 26 in
accordance with law or.io take such remedial action
‘as he‘ma&,be advised. Op the facts énd circumstances
of the éase, the parties are left to béar their

ow cost."

8. By a Notification dated 12th July, 1985, the Delhi

Administration issued an Amendment called the Delhi Administra-

-tion Subordinate ServiceA(Srd Amendment)-Rules, 1985 substitute

ing a new rule 26 for fixation of seniority. Rule 26 as

introduced by the Amendment of 1985, which is challenged in
these applications reads as follows: - '
®26(1) The following principles will be followed
for fixation of seniority of persons appointed
to various grades under rule 6 and ;9 prior té 4th

December, 1980: -
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(a) The inter—se seniority of direct recruits
in particular grade shall be determined from the
date of appointment in the respective grade with
due regard to their poéition in the merit list;
(b) The seniority of two sets of promotees i.e.
promofees on the basis of seniority subject to
rejection of unfit and those promoted on the
basis of merit determihed-through a competitive
exémination shall be determined in the following
manner: - | | - | ,

i) The inter-se 'seniority of‘persons promoted

‘to a particular post in the cadre on the

recommendations of. a fegularly constituted
Departﬁental Promotion Committee, shall be
detérmined,from the date of their appointment
to such post whether on a-short-term or purelf
temporary- or on\aa hoc bésis followed by regularisa=
tion on thaf post Without entailing any break in
service in that grade, subject to their position

in the‘me;it list, if any, prepared by the Depart-
mental Prﬁmdtion.Committee;

ii) Persons promoted on the basis of an

examination of Departmental candidates shall

- be assigned seniority from the date of . their

appointment in the grade to which they are

~promoted subject to their position in the

mexrit list,

(2) A seniority list of officers in such

‘grade of the Executive and Miniéterial Service

appointed against any post in the cadre under
rules 5, 6 and 19 prior fo the 4th Dec., 1980
shall séparatei? be prepared on the basis of
principles as laid down in suberule (2) of rule 5

and sub-rule (1) of this rule, as the case may ‘be

A A



® . showing position of each officer in the respec;;;e
.grade as on 3.12,80.

(3) The inter-se seniority of officers appointed
against va;ious posts in the cadre under rule 5 or
rule 6 or rule 19 in the Ministerial and executive
service prior to the 4th'Dec., l9$0 shall be integrated
and determined on the basis of the date of their
respective seniority as shown in the list prepared
under sub=rule (2) so as to indicate the position of
eachksuch officers in a particular grade in thé
Subordinate Service of the Delhi Adminiétration as

on 4th Deci! 1990, )
PROVIDED THAT where the date of appoint~

ment of two officers is the same,'elder in age
will rank sénior to yocﬁger one; and

{4) fhe séniorit? of officers appointed against
various posts in the service by direct recruit-
ment or by promotion, as-the case may be in a
substantive or in a temporary capacity on or
after the 4th Dec., 1980 shall be determined in
accordance with p;ihciples laid down in the

Delhi Administration {Seniority) Rules, 1965

. ‘ | for determination of inter-se seniority of direct

recruits and promotees.t

9. °  1In pursuance of the new Rule 26 introduced by the

1985 Aﬁendment, the Delhi Administration on 6th>January, _
1986 circulated a final seniority list of Grade II (Ministerial)
-offieers'and also issued an order on the same date purporting to
regularise the seniority promotees mentioned therein from the
various dates indicated in the said order. The Delhi
Administration also made certain promoticns on 26th February,
1986 and 25th July, 1986 to Grade I (Ministerial): The new
Rule 26, the'éeniority list issued on 5.1,1986 and the other

orders referred to above have been challenged in these




applications. The main attack on the new Rule 26 rests

on the ground that it suffers from the same infirmity and
vice on account of which Rule 26 of the 1980 Amendment

Rule was struck down by the,High.Court of Delhi. It has
been contended that under Rule 26 of the 1980 Amendment
Rules, it was provided, as has been done in the 1985

- Amendment Rules, that the inter-se seniority of the officers
belonging to various services of different grades shall be |
determiSed on the basis of their length of service, However,
the provisé thereto previded, inter-alia, that the persons
belonging to the same grade shall be ranked inter-se in the
order of their relative seniority in the preseht grade as

. the case may be. Rule 26 of the 1985 Amendment Rules also
seeks to provide that the seniority of the persons belonginé
to fhg same grade shall be fixed having regard to their
position in the merit list. The fixation of seniority having
regard to the position in the meri# list is totally foreign
to and de hors the fixation of seniority on the principle of
length of service. It is cbntended-that under Rule 26 of the
1980 Amendment Rules also, the fixation of seniority under
the proviso thereof waé foreign toAand de hors the fixatibn
of seniority on the principle of length of service, The
Delhi Highrcourt struck down the said rule as inserted by the
1980 Amendment Rules as the two proviso relating to the
fixation of seniority could not stand together and were
repugnant and absurd. It is argﬁed that the fwo principles
of fixation of seniority contemplated under'Rule 26 of the
1985 Amendment canﬁot also work together and are also
repugnant and abéurd, inter alia, for the same reason as
aforesaid on account of which Rule 26 of 1980 Amendment Rules
was struck down by the High Court of Delhi, It is further
contended that the cut off date provided in thé amended Rule
26 namely 4.12.1980 is purely arbitrary and invalid. when
the new Rule was framed and promulgateﬁ on 12,7,85 the
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Administrator was aware that even after 4,12,1980 :;%Li///f'
appointments had not been made to the various grades |
in question strictly in accordance with tﬁe quota
prescribed in the Rules, and as such, it would be

inequitable to determine the inter se seniority of

[ .
‘persons appointed by the different methods of recruitment

by the principle of rotation of vacancies. It is stated in
the application that between 4.12.1980.and 12,7.1985
appointments to the pdsis in Vériéus grades had not been ‘
made in accordance with the prescrlbed quota and the prescribed
quota Rule had not been followed in making the appointments.
It is also contended that whereas Rule 26{1){a) provides that
the inter-~se seniority 6f direct recruits in a pgrticular
grade shall.be determined from the(date-of appoiqtment in
respéctive grade with‘due regard to their position in the
merit list, and Rule 26(1)(b)(ii) also provides that peréons
promoted on the basis of an examination of departmental
candidates shall be assigned seniority from the date of their
appointment in the grade to which they are promoted subject

to their position iﬁ the merit list, Rule 26(3) provides that
the integrated’§eniority list of officers shall be prepared /
on the basis of dates of their.respectivé seniority as shown
in the list prepared under sub=rule (2) thereof.. By adopting
the criterion of the date of respective seniority for the
determination of seniority in the integrated list, a necessary
corollary that would follow would be that the basis of merit
which has been adopted as a principle under Rule 26 sub rules
(L) and (2) would in a large number of cases be given a go by.
It is also pointed out that the working of the new Rule 26
would result in an anoﬁalous position where the date of
appointment of two or more persons is the same but a person

is assigned a positién in senidrity higher than another .
person on account of his positioﬁ in the merit list being

higher in accordance with the provision of sub=-rule 1 of

A ]
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Rule 26, the said person who is so assighed a higher’position
would on the integration and determination of seniority under
sﬁb-rule 3 of Rule 26 become junior and be assigned a position
lower in the seniority under the proviso to suberule 3 of

iule 26 of’the 1985 Amendment Rules if ﬁe happens to be younger
in age than the other person.

10, 'The main questions for consideration in these applicaw=
tions are the principles to be followed for determination of
seniority and the vires of the new Rule 26 regarding seniority,
For the period prior to the date of merger of the two wings

of the Delhi Administratiqn Subordinate Service on 4th December,
1980, the Rule seeks to determine the seniority on the basis

of continuous length of service. Shri R.L. Tandon, learned
counsel for the applicants, who were promoted on the basis of
Departmental Examination held in January, 1977 (in short
Teferred hereinafter as Test Promotees) contended that on the
basis of the various rulings of the Supreme Court, the applicant:
were entitled'to the fixatioﬁ of their seniority in accordance
with the rotation of vacancies against which théy were
appointed i,e., the vacancies earmarked for the Test Promotees
in the Recruitment Rules, although they would get their
seniority from the dates of their actual appointmentin the

- Service and not from the dates when the vacancies earmarked

for them actually arose. .In other words, the Test Promotees
would be adjusted against the slots reserved for them, but
their éeniority would be pushed down to the dates of their
éctﬁal appointment and any persons appointed against these
Qacancies by way of adehoc prémotion would be placed below
them. Shri Tandon argued that thé appointment of seniority
promotees in exXcess of their quota was ab initio void. 1In this

connection, he relied on certain observations of the Delhi

High Court in their judgment of May 13, 1982 that ®If entry

in the service is not permissible under the statutory rules,

Al Nt
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then regularisation cannot introduce a new mode of/;;;;int-.

ment"s He also referred to the findings of the Delhi High
Court in the same judgment that "The officials who have

been recruited against the quota reserved for direct recruit-

‘ment on the»basis of a Competitive Examihation or promotees -

on the basis of merit to be determined through a competitivé_

examination are entitled to be.abpointed against the vacancies

:reserved for them in the 1967 Rules. At the same time they

are entitled to the seniority to be determined according to

. . . ] ‘ . \ ]
- the rotation of the vacancies reserved for direct recruitment

and promotees in the,recruitment rules.,® 'shri Tandon also

 Teferred to a number of rulings in support of his contention.

11, shri P.P. Rao, learned counsel for the respondents
(Delhi Administration), refuting these arguments contended
that the observations of the Delhi High Court referred to
above were in the nature of obiter and the operative'part
of the judgment did not givé'any such direction. The Delhi
Adninistration has proceeded in the matter on the .basis of
the law as laid down by the Supreme Court, in its various
judgments.

12, We now proceed to examine the various pfonouncements
of the Supreme Court which have been the sdbject matter of
interpretation and‘argu@gnts before us by the counsel on
either side, |

13, "In S.G, Jaisinghani v. Union of:India and others
(AIR 1967 s.cC. 1427), the Supreme Court made the following

observations: =~

e .eelWe are of opinion that having fixed
the quota in exercise of their power under
rule 4 between the fwo sources of recruitment;
fhere is no discretion left with the Govern=-
ment of India to alter that quota according

to the exigencies of the situation or to

deviate from the quota in any particular year,

P
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at its own will and pleasure. As we

“have already indicated the quota rule is

linked up with the seniority rule and unless
the quota rule is strictly observed in practice,
it will be difficult to hold that the senicrity
rule i.e., rule 1(f) (iii) and (iv), is not
unreasonable and does not offend Art. 16 of the
Constitution. We are accordingly of the opinion
that promotees from Class iI, Grade III to

Class 1, Grade II Service in excess of the

prescribed quotas for each of the years 1951

to 1956 and onwards have been illegally promoted
and the appellant is entitled to a writ in the
nature of mandamus coﬁmanding respondents 1 to 3

to adjust the seniority of the appellant and

.other officers similarly placed like him and

to prepare a fresh seniority list in accorde

ance with law after adjusting the recruit-

ment for the period 1951 to 1956 and onwards

in acccrdance with the quota rule prescribed

in the letter of the Government of India
No.F.24(2) Admn. I.T. /51 dated October 18, 1951.
We, however, wish to make it clear that this order
will not affect such Class II Officers who have
been appointed permanently as Assistant Commisse
ioners of Income=tax. But this order will apply
to all other officers including those who havé b?en
appointed Assistant Commissioners of Income=tax
provisionally pursuant to the orders of the

High Court.® ’ (para 13)

In Bachan Singh and-another v. Union of Ipdia and

others (AIR 1973 S.C. 44l), it was held that the direct

recruits were appointed against their own quota and as such

the departmental promotees could not have grievance on the

AL S



ground of their seniority against the absorption and

seniority of direct recruits. The Supréme Court made

15,

‘the following observations: -
n18, The direct recruits whq weré‘appbinted

by interview fell within the class of direct

recruits. The qﬁota fiked for direct recrﬁitsA

was never infringed by absorbing direct recruits by
1nterV1ew beyond the quota: The confirmation of
direct recruits and departmental premotées againsf
pemmanent vacanéies was in accordance with the
quota fixed., By reasén of relaxation of rules

in regard to inérease of quota for departmentél

‘promotees -they gained advantage during the years

- 1959 to 1963 when because of the emergency direct

recruits by interview were selected by the Unicn
Public Service Commission.®

In Mervyn Continho and others v, collector of Customs,

Bombay and others (AIR 1967 s.C. 52), the follow1ng observa-

tions of the Supreme Court are relevant: -

. esseThe order of the'BoérdAof_l963 on the .

basis of which the impugned seniority list

- of Appraisers has been prepared clearly lays

down that "the principle of determination of
seniority of the direct recruits and the
promotees inter se in the prescribed ratio

of l:1 should be worked out.® This order is

in accordance with the circular of 1959 and as
we have said already, there is no inherent vice
in the principle of fixing seniority by fbtation
in a case where a'sefvice is composed on fixed
proportioh of direct recruits and promotees. Nor
do we think that this system is on'a parIWith the
carry-forward rule, which was struck down by this

Court in T. Devadasan AL Uhion of India AIR 1964

sSC 179, and on which strong reliance 1s placed ‘on

A e o
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behalf of the petitioners. 1In the case of(NL:z)
the carry-forward rule certain quota is fixed/////

annually for a certain plass.of persons and it

is carried forward from year to year. This is
very different from a case where a gervice is
divided into two parts and there are two séurces
of recruitment, one of promation and the other by
direct recruitment. In such a case, the whole
cadre of a particular service is divided into two
parts and there is no question of carrying anything
forward from year to year iﬁ the matter of annual
intake. The basis on which the carry-forward rule
was struck down by this Court does not, therefore,
apply to a case where the whole cadre of a service
is divided in certain fixed proportions between
promotees and direct recruits. The petitiohéts,
therefore, can get no assistance from Devadasan‘s

case, AIR 1964 SC 179." (para 7)

Tn Bishan Sarup Gupta v. Upion of India and

others (AIR 1972 SC 2627), the Supreme Court observed:

w,,.,e If there were pfomotions in any year
in excess of the quota, those promotions

were merely invelid for that year but they
were not invalid for all time., They could

be regularised by being absorbed in tﬁe quota
for fhe later years., That is the reason why
tﬁis court advisedly used the expression

tand onwards" just to enable the Government

to push down excess promotions to later yéars
so that these promotions can be absoibed in the
lawful quota for those years." (para 7)
",....The vacancies for any particular

year being ascertained, not more than

1/3rd of the same were to go tc the promotees

| L/L/CM“,/,P
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and the rest to the direct recruits, ;////
The ratio was not made dependent on
whether any direct recruit was appointed
in any particular year‘or not. We are,
therefore, dnable to accept the construction
put on the quota rule by the High Court. In
our opinion, the promotees were entitled to
1/3rd of the vacancies in any particular |
year whether or not there was direct recruit-
ment by ccmpetitive examination in that year %

(para 14)

In A;K. Subraman and others V. Union of India

and others (AIR 1975 SC 483), the Supreme Court

reiterated the same view-when they made tbe'following

observation:

18,

n2g, When recruitment is from two or several

sources it should be observed that there is

no inherentgihValidity in‘infroduction of quota
system and to work it out by a rule of rotation.
The existende of a quota and rotational rule, by
itself, will not violate Article 14 or Article
16 -of the Constitution (See Mervyn Continho v.

'Collector of Customs, Bombay {1966) 3 SCR 600 =
- (AIR 1967 SC 52) and Govind Dattatraya v. Chief

Controller of Imports & Exports, (1967) 2 SCR 29
= (AIR 1967 SC 839)s It is the unreasonable ‘
implementation of the same which may, in a given
case, attract the frown of the equality clause,
If the senioiity list is now properly prepared

in the manner indicated in this judgment, theré
may be no objection on the scoTe of‘Article 14-or
Art, 16 of the Constitution.® |

The position was further clarified by the Supreme

Gourt in P.S. Mehal v. Union of India (AIR 1984 SC 1291)¢

/LM
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The followingvobservations of the Supreme Court are
relevant; =
TeeesoBUL if is now well settled as a result

of several deecisions of this Court that in

the absence of any statutory rule or executive
memorandum or order léying down a rule for
determining seniority in a grade, the nommal
rule applicable would be to determine seniority

on‘the basis of length of confinuous.officiation

in service, Vide the observations of Palekar, J.

in B.S. Gupta Ve Union of India, {1975) 1 SR 1.04'
at p. 113: (AIR 1974 SC 1618 at p. 1624). To the

. same effect we find the observations of Krishna

Iyer, J., speaking on behalf of the Court in
Chauhan v. State of Gujarat, (1977) 1 SR 1037

:(AIR 1977 SC 251), where the learned judge said

at page 1057 of the report:

"Senlorlty, normally, is measured by
length of contlnuous officiating service - ‘
the actual is easily accepted as the legal,®
Chandrachud, J., as he then was, also
reiterated the saﬁe principle when he said

in S.B. Patwardhan v. State of Maharashtra

(1977) 3 3CR 775 at p. 800 : (AIR 1977 SC

2051 at ps 2068), that ®all otber factors ,
being equal, continuous officiation in a
non=fortuitous vacancy ought to receive

due recognitioh in determining rules of

seniority as between persons recruited ) /

- from different sources, so long as they belong
to the same cadre, discharge similar functions

and bear similar responsibilities®. The

inter se seniority of Executive Engineers



._* < . -

Yy

.prpmoted from‘the grades of Aési§tant ;
Engineers and Assistant Executive Engineers
regularl? witﬁin their respective quota from
and after 22nd Dec,, 1959 was, therefore,
determinable on the basis of length of
continuous officiation in the grade of
| Executive Engineeré and the Court was, in the
circumstances, justified in A.K. Subraman?s
case (AIR 1975 SC 483) in holding in paragraph

1 of the summary of its conclusions that -
"when Assistant Engineers {Class IT) are
~initially appointed in a regular manner‘
in accordance with the rules to officiate as
Executive Engineers, their seniority in
éervice in Grade I will count from the date of
their initial officiating appointment as
Executive Engineers was within their quota®,

It is undoubtedly true that in reaching this

" conclusion the Court proceeded on the assumption
- that "the Memorandum gated 22nd June, 1949

‘was clearly applicable® and equally it must be
conceded that this assﬁmption was erroneous

in so far as inter se seniority between
‘Assistant Engineers and Assistant Executive

Engineer promoted from and after 22nd - December,
1959 was concerned, since tﬁe fule of seniority
.based on length of continuous officiation
enunciated in:the Memorandum dated 22nd June,
1949 was repealed by the Memorandum dated 2énd
.December, 1959, But it can hardly be dispufed
that the conclusicn-reached by the Court was
: correct in law, because in the absenée of any
specific rule of seniority.governing determination

of inter se seniority between Assistant Engineers

/L., Assse]
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and Aseistant Executive Eegineers promoted from and -
after 22nd December, 1959, their inter-se seniority
was clearly governedﬁby the rule of seniority based
on length of continuous officiation. We do not think
it wouid be-right to assume that the Court in A.X.
Sub:aman's case overlooked that the rule of seniority
laid down'in the Memqrandum dated 22nd June, 1949 was
;epealed by the Memorandum dated 22nd December, 1959 and
it‘is,vtherefore, quite possible that when the Court |

said that "the Memorandum of June 22, 1949 will clearly

applyﬁ, what the Court meant was that the rule of
seniority based on length of continuous officiation

would elearly apply for determination of inter se
senioiity1between.Assistant Engineers and Assistant‘
Executive Engiheers promoted to the grade of Executive
Engineers. We may point out that in any event the
decision in A,K, Subraman's case holding that the inter se
seniority between Assistant Engineers and Assistant
Executive Engineers promoted as Executive Engineers shouldl

be governed by the rule of seniority based on length of

continuous officiation and that their inter se seniority

should be determined on the application of this rule of
seniority, must be regarded as binding on the parties and
it is not open to the petitioners or to the respondents

to raise any contention contrary to this conclusion

“reached by the Court. This conclusion, we may repeat, was

not limited to Assistant Engineers and Assistant Executive
Engineers premoted ae Executive Engineers prior to 22nd
December, 1959 but also covered Assistant Engineers and
Assistant Executive Engineers promoted subsequept to that

date right up to the date of decision of the Court. We

must, therefore, hold that notwithstanding Rules 2 (iii)

and 2 (iv) of the Rules of 1976, the inter se seniority:

between Assistant Engineers and Assistant Executive

P
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Engineers piomoted regularly within their -
respective quota up to llth December, 1974

must be determined on the basis of length

'of continuous officiation in the grade of
‘Executive Engineers, subject of course to the

length of continuous officiation in the case

of Assistant Engineers being computed from the
date of their cdnfirmatidn as Assistant Engineers. "

{para 19)

In the same judgment, the Supreme Court also observed:

MeesesThis Court also held, relying on the

observations in Bishan 3warbop'Gupta Ve

- Union of India, 1975 Supp SCR 491 : (AIR

1972 SC 2627)(hereinafter referred to as
the lst Bishan Swaroop Gupta case) that
the ratio of promotions in the grade of
Executive Engineers in any particular year
was not dependent upon whether any persons

from one class or the other were promoted

~or not and this was made clear by giving

an illustration that if there were three
vacancies in a particular year, two would
go to Assistant Executive Engineers while
one would go to the Assistant Engineers

and even if there were no eligible Assistant

' Executive Engineers who could be promoted

to fill in the two vacancies belonging to
their quota, one vacancy would have to be

filled by promotion of an Assistanf Engineer,

- If, in such a case, having regard to the

exigencies of the situation the two vacancies

belonging to the quota of Assistant Executive

. Engineers had to be filled in by Assistant

Engineers for want of availability of eligible

At
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Assistant Executive Engineers, the appoinfment

. of Assistant Engineers to fill in such two

vacancies would be irregular because that

- would be outside their quota but in that évent,.

observed the Court, they would have to be pushed

down to later years when their appointment could’

 be regularised as a result of absorption in their

- lawful quota for those years,® (para 7)

In N.K. Chauhan v. State of Gujarat (AIR 1977 SC

251), the' Supreme Court had occasion to consider the

‘question of determining seniority where the quota and rota

rule was not strictly observed. The Supreme Court observed:

'93. The quota rule does not inevitably, invoke

the application of the rota rule., The impact

-of this position is that if sufficient number of
direct recruits have not been forthcoming in the
years since 1965 to fill in the ratio due to them
“and those deficient vacancies have been filled up
by promotees, later direct recruits cannot claim
f'deemed' dates of appo1ntment for seniority in
service W1th effect from the time, accordlng to
the rota or turn, the direct recruits!' vacancy
‘arose; Seniority will depend on fhe length

of continuous officiating service and cannot

+be upset by laier arrivals from the open market
ksave to the extent to which any excess promotees
may have to be pushed down as indicated earlier.®
33, These formulatlons based on the commonsense
understanding of the Resolution of 1959 have to be
tested in the light of decided cases. After all,
‘we live in a judicial system where earlier curial
wisdom, unless competently over-ruled, binds the

‘Gouxrt. .Th'e decisions cited before us start with

/.-v St
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- the leading case in Mervyn Continho v, Collector

of Customs, Bgmbay, (1966) 3 SCR 600 = (AIR 1967
SC 52) and cléses with the last pronouncement in
Badami v. State of Mysore, {1975) 1 SCR 815. This

time=span has‘been dicta go zigzag but we see no

- difficulty in tracing a common thread of reason-

ing.’ However, there are divergencies in the

ratiocination;between Mervyn Continho (Supra) and.

-Govind Dattatfaya Kelkar v. Chief Controller of
Imports and Exports, (L967) 2 SCR 29 = (AIR 1967

SC 839) on the one hand and S.G, Jaisinghani v.
Union of India, (1967) 2 SCR 703 = {AIR 1967 SC

- 1427), Bishan Sarup Gupta vs Union of India, {1975)
. Supp SCR 491 = (AIR 1972 SC 2627), Union of India

. V. Bishan Sarup Gupta; (1975) 1 SCR 104 = {AIR
1974 SC 1618) and A,X. Subraman v. Union of India

(1975) 2 SCR-979 = (AIR 1975 SC 483) on the other,

especially on.the rota system aﬁd the year being

- regarded as a unit, that this Court may one day

have to harmonize the discordance unless Government

 wakes up to the nsed for properly drafting its

service rules. so as to eliminate litigative waste

of its servanis' energies,®

 In A, Janardhana V. Union of Indla and others

(SLR 1983 (2) 113), the Supreme Court held:

nilhere the rule provides for recruitment from

two souxrces and simultaneously prescribes quota,

uﬁless there is power to relak the rule as has

- been held in a catena of decisions, any recruite

ment in excess of the quota from either of the

- sources would-be illegal and the excess‘régruits

unless they find their place by adjustment in
subsequent years in the quota, would not be

members of the service,® (para 21)

AN e
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The Supreme Court further observed: ’ L

2L,

"eseoso.Therefore, once the quota rule was
wholly relaxed between 1959 a;d_l969,to

suit the requirements of sefvice and the
recruitment made in relaxation of the quota
rule and the minimum qualification rule for
direct recruits is held to be valid, no effect

can be given to the seniority rule endﬁciated

_in para 3(iii), which was wholly inter-linked

with the quota rule and cannot exist apa&t from

it on its own strength,® (para 29)

- In Karam pal v. Union of India {SLR 1985 (1) 639),

~the Supreme Court held that quota and rota have got to go

hand in hand and if the quota is not properly adhered to,

the rota system must fail, The following observations made

in the said case are relevant:

15, The Rules have held the field for 22 years
now., During this period direct recruitment had
not been made only in two yeérs being 1956
and l970.v Though in the writ petitions a

general stand had been adopted that direct

recrultment had not been made in several years,

- after the counter affidavit was filed and it

was emphaticélly asserted that excepting in
these two years direct recruifment had been
made in other years, there has been no challenge
to that assertion. We agree with the contention
that quota and rota have got to go hand in hand
and if the quota is not proberly adhered to, the

rota system must fail. 1In fact, the scheme is
such that it can operate in an appropriate way only
when recrultment is effected through both the

processes as envisaged,"
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720, In the course of arguments reference was
made to certain decisions of this Courte In
NeKe Chauhan & Ors. V. State of Gujarat & .
Ors (2), this Court held thet the quota system
does not necessitate the adoption of thé
-rotational rule in practical application and
~ many ways of working out quota prescribed can
be devised of which rota is certainly one., It
was further held that while laying down a quota
when filling up vacancies in a cadre from more
than one sourcé, it is open to Government, subject
fo tests under Article 16, to choose ta year!*
or otﬂer period or vacancy by vacancy basis, to
work out the quota among the sources. But once
the Court is satisfied, exemining the constitu-
tionality of the method proposed, that there is
no invelidity, administrative techhology may
have free play in choosing one or the other
of the familiar processes of implementing the
quota rule., This coﬁrt did indicéte that as
Judge we cannot.strike down. a particular scheme
because it is unpalatable to forensic taste.
This Court further pointed ocut that ordinarily
seniority is méasured by length of continuous
officiating service,®
22, In G.S. Lamba and others v, Union of Indie
and others (SLR 1985 (1) 687), the Supreme Court observed
that where there was an enormous departure in following
the quota rule year to year, an inference was permissible
that the departure was in exercise of the power of relaxing
the quota rule conferred on the controlling authority and
once there is power to-relax the mandateory quota rule,
the appointments made in excess of the quota from any given

source would not be illegal or invalid, The following

AN
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observations made in the said case are relevants -

23.

®28., Once the promotees were promoted <

regularly to substantive vacancies even

if temporary unless there was a chance of

their demotion to the lower cadre, their
continuous officiation confers on them an
advantage of being senior to the later recruits
under Bule 21(4). If as stated earlier by

tﬁe enormous departure or by the power to relax,
the quota rule was not adhered io, the rota rule
for inter=se sehiority as prescribed in Sec.
25(1)(ii) cannot be given effect. In the

absence of any other valid principle of seniority
it is well=established that the continuous officia-
tion in the cadre, grade or service will provide
a valid principle of seniority.®

\

In Narender Chadha and others v. Upion of India

and others (AIR 1986 SC 638), the Supreme Court made the

following observations:

2

"o eBut we, however, make it clear that

it is not our view that whenever a person

is appointed in a post without following

the Rules prescribed for appointment to

that post, he should be treated as a person
regularly appointed to that post., Such a
person may be reverted from that post. Byt
in a case of the kind before us where persons
have been allowed to function in higher posts
for 15 to 20 years with due deliberation it
woulc be certainly unjust to hold that they
have Po sort of claim to such posts and could

be reverted unceremoniously or treated as

persons not belonging to the Service at all,



- 27 - o 8
;partlcularly where the Government is endowed (/ :
with the power to relax the Rules to avoid
unjust resulis;" _ (para 14)
“19. . As observed in D.R. Nim v. Union of
‘India (1967) 2 5CR 325: (AIR 1967 sC 1301)
Awhen an officer has worked for a long period
ias in this oase for nearly fifteen to twenty
;years in a post and had never been reverted it
“cannot be held that the offioer’s continuous
‘officiation was a mere temporary or local or
?'stop gap arrangement even though the order
‘:of\appointment;may state so, In such
‘circumstances ihe entire period of officiation
ohas to be'counied for seniority. Any other
iview would be erbitrary and violetive of
Arts. 14 and lo(l) of the Constitution.becaUSe/
“the temporary Service in the post in question
is not for a sﬁort period intended to meet

some emergent or unforeseen circumstances,"

24, In Ajit Singh 3ana and others v. Delhi Administration

and others (1985 (2) SIR 558), a Division Bench of the
Delhi High Court held that ®The seniority betweep the
petifioners must be determined in acdcordance with the
resoecti€e dates or their continuous offioiation in .
Grade III and those of the respondents who are app01nted
after the petitioners so appointed, cannot rank hlgher 1n
senlorlty over the pet_ltloners.‘n .

25,  it has been argued'by the learned counsel for
the applicants that the’decision of the Delhi High Court
in Ajit 'Singh Rana's case is not binding in so far as the
appliCanfs in the preseﬁt case are concerned on the grounds

that these applicants were not a party to that case, that

in the case of Ajit Singh Rana, the parties were those

belonging;to the Executive side who had been promoted from
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Grade IV tc Grade IIT and thaf the dispute in that case
related dnltho two classes of promotees, and for f{kation ofu
their seniority there was no provision in the 1965 Rules.,
We are unable to agree with the contention of the learned
counsel for the applicants., The mere fact that the
applicants in Ajit Singﬁ Ranat's case belonged to the
Executive sadre of the Subofdinate Service or that the
promotions involved were from Grade IV to Grade III would
not make a'difference iﬁ so far és the principle for
detemmining seniority is concerned. In that case also, ‘the

seniority list issued on 8.5.1978 wds under challenge and

the same was held to be invalid on the ground that the quéta

- rule had been violated and so senierity could not be

- determined on the basis of rotation of incumbents recruited

from various sources. The decision in the case of Ajit
Singh Rana may not operéte res=judicata in so far as the
present applicaifbéw are concerned, but we see no valid

reason for coming to a different conclusion in the background

of the present case, which is more or less the same as in

the caselof Ajit Singh Rana.

26, The seniority list issued on 8th May, 1978 was
not only set aside by the Division Bench of the Delhi High
Court in Ajit Singh Rana's case but the prayer (b) in Civil
Writ Petition No.l345 of 1980 of shri G.R, Gupta and others

v. The Union of India & others for upholding the seniority

list of 8th May, 1978 was not granted. It was pointed out
by shri P,P. Rao, learned counsel for the respondenté that
as per explanation 5 to Secfion 11 of the Civil Procedure
Code, a reiief having not Been granted, should be deemed
to have been rejecteds

27 " In Mathura Prasad v. Dossibai N.B. Jeejeebhoy
{AIR 1971 S.C. 2355), the Supreme Court made the following

observations on the doctrine of res judicata: =

A o]
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5“5. But the'doctrine of res judicata belongs
? to the domain of procedure, it cannot be )
‘ exalted to the status of a leglslatlve direction
n between the parties so as to determine the
" question relating to the interpretation of
e‘eﬁactment affecting the jurisdiction of a
| Court finallyfbetween them, even though no
- question of fect or mixed question of law and fact
.and relating fo the right in dispute between the
- Tparties has been determined thereby, A decision
fof a competent Court on a mattef in issue may be
}res Judicata in another proceeding between the
. same parties: the "matter in issue® may be an
‘issue of fact, an issue of law, or one of mixed
;law and fact, An issue of fact or an issue of
‘mixed law“and fact decided by a competent court
‘is finally determined between the parties and
;cannot be reopened between them in dnother
ﬁproceeding. The previous decision on a matter
in issue alone is res judicata: the reasons for
‘the decision are not res judicata. A matter in
‘issue between the parties is the right claimed
jbyton-e party aﬁd denied by the other, and the
claim of right from its very nature depends
'upon proof of facts and applicetion of the
relevant law thereto. A pure question of law
.unrelated to facts which give rise to a rlght,
cannot be deemed to be a matter in issue., When
1t is said that a previous decision is res Judlcata,
1t is meant that the rlght claimed has been
adgudxcated upon and cannot again be placed in

gontest between the same parties. A previous
decision of a competent Court on facts which
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are the foundation of the rlght and the relevant
law applicable to the determination of the -
transaction which is the source of the right
is res judicatas....®
28, We find force 1n the contention of learned counsel
Shri p.P. Rao that prayer (b) in Civil Writ Petition
No.1345 of 1980 (shri G.R. Gupta & others v. The Union of
India & others), which reads as under, having not been
granted by the Delhi High Gourt vide their judgment dated
May 13, 1982Vand.the said judgment having'become:final on
the parties, it is not open to the applicants to ask for thel
same relief again:
‘ "(b) a writ of or in the nature of mandemus
or other appropriate writ order or direction
and/or mandatory order do issue commanding
the Respondents to give effect to the said
Seniority List issued'onv8th May, 1978 for4
all purpoées and to confirm the same;®
29, It has been argiued by Shri Tandon that by iésuing
various circulars from time to time for holdin§ the
departmental test, -the Delhi Administration had‘been holding
out to the applicants that the test would be held and if
such a tést were held eﬁery year, as provided in the rules,
the applicants would have got their due sehiority on the
rotational principle. They could not nqw'back out from the
said promise oT representation and deny to the.applicants
what had accrued to them as a vested right, |
30. 'According to ‘the learned counsel, the doctrine
of promissory estoppel Was applicable in the facts and
circumstances of the case in so far as the applicants
were concerned, We now;proceed to examine this doctrine

in the light of the various pronoupcements of the Supreme

Court.
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31l. In Union of India v. Anglo Afghan Agencies

{A.I.R, 1968 S.C, 718), the Supreme Court had the occasion

g

to examine the doctrineldf promissory estoppel; 'The Court
quoted with approval the observations of Jenkins, C.J. in
Municipal Corporation of the City of Bombay v. Secretary
of State, (1904) ILR 29 Bom 580, which are reproduced below:=

@ tThe doctrine involved in this phase of the
case is often treated as one of estoppel,’
but I doubt Whether this is a correct, though
it may be a convenient name to applys

Tt differs essentially from the doctrine
embodied in Sec, 115 of the Evidence Act,
which is not a rule of equity but is a rule

. of evidence that was formulated and applied
in Courts of law; while the doctrine with
which I am now dealing, takes its origin from
the jurisdiction assumed by Courts of Equity
to intervene in the case of, or to prevent
fraud, ' ®

The Supreme Court noted:

‘#After referring to Ramsden v. Dyson, (1866)
IR 1 HL 129 (170) the learned Chief Justice
observed that the Crown comes within the range
of equity and proceeded to examine whether the
facts of the case invited the application of
that principle,

#{20) This case, is in our judgment, a
clear authority that even though the case
does not fall within the terms of S, 115
of the Evidence Act, it is still open to
a party who has acted on a representation
made by the Government to claim that the
Government shall be bound to carry out the
promise made by it, even though the promise
is not recorded in the form of a formal
contract as required by the Constitution,®

(para. 19 and 20)
The Court further observed:

®(23) Under our jurisgrudence the Govermment
is not exempt from liability to carry out

A ed



32,

- 32 - 11?;
the representation made by it as to ifs
future conduct and it cannot on some undeflned\_,,w/
and undisclosed ground of necessity or
expediency fail to carry out the promise
solemnly made by it, nor claim to be“the
judge of its own obligation to the citizen
on an ex parte appraisement of the 01rcuﬂstances
in Wthh the obligation has arisens ...."

In M. P, Sugar Mills v. State of U.P. {AIR 1979

S.C. 621), the Supreme Court referred to the decision in

the IndoeAfghan Agencies case and summed up the position

as follows: =

‘%The law may, therefore, now be taken to be

settled as a result of this decision,

that where the Government makes a promise
knowing or intending that it would be acted

on by the promisee and, in fact, the promisee,
acting in reliance on it, alters his position,
the Govt. would be held bound by the promise

and the promise would be enforceable against the
Govt. at the instance of the promiéee, notwithe
standing that there is no consideration for the
promise and the promise is not recorded in the
form of a formal contract as required by Art. 299
of the Constitution. It is elementary that in

a republic governed by the rule of law, no one,
howsoever high or low, is above the law, Every
one is subject to the law as fully and completely
as any other and the Government is no exception.
It is indeed the pride of constitutional .
democracy and rule of law that the Government
stands. on the same footing as a private
individual so far as the obligation of the law is
concerned; the former is equally bound as the
latter. Tt is indeed difficult to see on what
principle can a Government, committed to the rule
of law, claim immunity from the doctrine of
promissory estoppel? ......;.....If was laid down
by this Court that the Government cannot claim to
be. imnune from the applicability of the rule

of promissory estoppel and repudiate a promise
made by it on the ground that such promise

may fetter its future executive action. If

P ot
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the Government does not want its freedom e
of executive action to be hampered or

" restricted, the Government need not make a

promise knowing or intending that it would
be acted on by the promisee and the promisee

-would alter his position relying upon it. But

if the Government makes such a promise

- and the promisee acts in reliance upon it
and alters his position, there is no reason

why the Government should not be compelled

to make good such promise like any other
private individual, ......But it is necessary
to point out that since the doctrine of promi=-

. ssory estoppel is an equitable doctrine, it
. must yield when the equity so requires.

If it can be shown by the Government that

. having regard to the facts as they have
_ subsequently transpired, it would be inequitable

to hold the Government to the promise made by
it, the Court would not raise an equity in favour

" of the promisee and enforce the promise

against the Governiment. The doctrine of
promissory estoppel would be displaced in
such a case because, on the facts, equity would

- not require that the Government should be held

bound by the promise made by it. When the
Government is able to show that in view of the
facts which have transpired since the making
of the promise, public interest would be

’ prejudiced if the Government were required to

- carry out the promise, the Court would have to

. balance the public interest in the Government
~ carrying out a promise made to a citizen which

has induced the citizen to act upon it and

alter his position and the public interest

likely to suffer if the promise were required

to be carried out by the Government and determine
which way the equity lies, It would not be

enough for the Government just to say that public
interest requires that the Government should not
be compelled to carry out the promise or that

the public interest would suffer if the Government

-were required to honour it. The Government cannot,

as Shah, J. pointed’ out in the Indo=-Afghan

| /\“/L*’w:j
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Agencieé case, claim to be exempt from the
liability to carry out the promise ®on some
indefinite and undisclosed ground of necessity
or expediency®™, nor can the Government claim

. to be the sole judge of its liability and
repudiate it "on an ex parte appraisement of

the circumstances®. If the Goverament wants

to resist the liability, it will have to
disclose to the Court what are the subsequent
events on account of which the Government claims
to be exempt from the liability and it would be
for the Court to decide whether those events are
such as to render it inequitable to enforce the
liability against the Government. Mere claim

of change of policy would not be sufficient to
exonerate the Government from the liability; the
Government would have to show what precisely

_ is the changed policy and also its reason and
justification so the Court can judge for itself
which way the public interest lies and what the
-equity of the ‘case demands. It is only if the
Court is satisfied, on proper and adequate
material placed by the Government, that over-
riding public interest requires that the Governe
ment should not be held bound by the promise but
should be free to act unfettered by it, that the
Court would refuse to enforce the promise against
the Government. The Court would not act on the
mere ipse dixit of the Government, for it is the
Court which has to decide and not the Government
‘whether the Government should be held exempt from
“liability., This is the essence of the rule of
law. The burden would be upon the Government to
show that the public interest in the Goverament
acting otherwise than in accordance with the
~promise is so overwhelming that it would be
inequitable to hold the Government bound by the
~promise and the Court would insist on a highly
rigorous standard of proof in the discharge of

' this burden. But even where there is no such-
‘overriding public intetrest, it may still be
competent to the Government to resile from the
promise "“on giving reasonable notice, which need
not be a formal notice, giving the promisee a

. reasonable opportunity of resuming his position"
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~ provided of course it is possible for the

[b
- 35 - /
promisee to restore status quo ante, If,
however, the promisee cannot resume his
position, the promise could become final and
irrevocable, ‘Vide Ajayi v. Briscoe (1964) 3 All
‘ER 556.t

{para 24)

The legal position in this regard came up for

review once again in Union of Ipndia v. Godfrey Philips India

Ltd., (AIR 1986 S,C, 806). The Supreme Court summarised the

law regarding promissory éstoppel in the'following words

of Chief Justice P.N. Bhagwati: =

34,

®l4, Of course we must make it clear, and

~ that is also laid down in Motilal Sugar Mills

case (AIR 1978 sSC 621) (supra), that there can

" be no promissory estoppel against the legislature
. in the exercise of its legislative functions

‘nor can the Government or public authority be
‘debarred by promissory estoppel from enforcing

‘a statutory prohibition, It is equally true
"that promissory estoppel cannot be used to compel
the Government or a public authority to carry
out a representation or promise which is contrary

' to law or which was outside the authority or

power of the officer of the Government or of the
public authority to make. e may also point out
that the doctrine of promissory estoppel being

an equitable doctrine, it must yield when the
equity so.requires, if it can be shown by the
Government or public authority that having regard
to the facts as they have transpired, it would be
inequitable to hold the Government or public
authority to the promise or representation made
by it, the Court would not raise an equity in
favour of the person to whom the promise or
representation is made and enforce the promise

or representation -against the Government or public
authority. The doctrine of promissory estoppel
would be displaced in such a case, because on

the facts, equity would not require that the
Government or public authority should be held
bound by the promise or representation made by
1te eeced®

In the background of the facts and circumstances
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of the case under)our consideration, the applicants cannéf
invoke the doctrine of promissory estoppel for claiming
seniority based on the rotational principle of vacancies

in accordance with their gucta even while conceding that

the seniority as it standé will be pushed down to the actual
dates of appointmént{ The invoking of the said principle
calls for a number of hypothetical assumptions and also
transgresses. and negatives the very principle for determin-
ing seniority in cases where the quota=rota rule has broken
down, It would be inequitable to deny seniority based on
continuous officiation or length of service where guota - rota
rule has broken down. The promise or representatién, if any,
for holding Limited Departmental Test in earlier years was

not held out to an identified or clearly defined class of
officials, The number of persons whé would have been eligible

to take the test would have been changing from year to year

" and the test was purely 6ptional or voluntary. There is also

no guarantee that if the persons concerned had appeared in the
test if the same were held earlier, they would necessarily |
have qualified or secured rankings which would have entitled
them for appointment on the basis of merit, A person cannot
rest his claim or right on a hypothetical situation or
assumption that may not materialise. As held by the Supreme
Court, the doctrine of promissory estoppel being an equitable
doctrine, it mustlyield when the equity so reqguires and we
have no ‘hesitation in holding that the considerations of
equity do not warrant the invoking of the said doctrine in

the circumstances of the present case,

35. In the present case, we have to consicder whether
the rules of recruitment were at all followed. Although the
rules prescribed Limited Departmental Competitive Examination
as a source of recruitment, this method, for one reason or

another, was not resorted to till January, 1977. The -

/L /M
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Examination was held only once during the period from

1967 to 1980 when the rule itself was amended to scrap

this source of recruitment. Great emphasis has been laid

by the learned ‘counsel for the applicants on the fact that

.from time to time, the Delhi Administratioﬂ had issued

circulers for holding the test and the épplicants as also
others similarly placed, were pinning their hopes on being
selected through this mode of recruitment. Tt is also
asserted that the Delhi Administration has not come out |
with any valid reason for not holding the Departmentai
Test. It has been argued that since a quota was fixed

for departmental test promotees, they haa acguired ‘the
vested right for.béing appointed against the said quota
and merely because the test was not held, they could not
be deprived of seniority in accordance with their fitment
by rotetion against vacancies earmarked for them. Shri
Tandon vehemently contended that although the applicants
could not claim seniority from the dates when the vacanc1es
actually arose in accordance with the principle laid down
in G.S. Jaisinghani and Mervyn Continho's cases, they were

entitled to seniority from the date of their actual

appointment by fitment in slots or vacancies earmarked

~for them in accordance with the principle enunciated in

A.K. Subraman and P.3, Mahal's cases. According to him, the
departﬁental promotees who were promoted earlier on the

basis of their senlority because the Departmental Competitive
Examinatién could not be held,\would,have to be pushed down
in the matter of seniority, which would accrue to them only
from the date that jthey could be fitted against vacancies
earmarked‘for them as per the quote rule, He further argued

that the seniority promotées éould claim seniority only from

the dates when they were regularly appointed and such

 regular appointmenfs could only be from the dates when
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vacancies earmarked for them became available., - Any
promotions made in excess of the quota would have the
effect of pushing down the seniority promotees lower down
below the test promotees, if according to the principle of
rotation of vacancies, such vacancies in accordance with
the quota for seniority promotees became available on later
dates,

36, We are unable to uphold or agree with any of these

ccontentions. - This is a case where the rule of quota and

rota had completely broken down and the only reascnable

and fair principle to determine seniority would be on the
basis of continuous officiation or length of service in
Grade=II. 1In vieﬁ of the dicta laid down in the cases of
G. S, Lamba and Narender Chadha that where therevis a rule

of relaxation the said rulé should be deemed to have been
exercised in favour of the persons who were promoted to
higher posts against the provisiqn of quota rule, the theory
of deemed relaxation is applicable to the facts of this case.
Rule 32 of the 1967 Rules gives the power of relaxation to the
Administrator. It has been argued that this power is vested
only in the Administrator, who was not at all aware aé to why
promotions were not being made in accordance with the rules
and that the theory of deemed relaxation codld not be invoked
in the context of the facts and circumstances of this case.
We find no basis for sustaining this argument; onceAﬁhe

power of relaxation is there in the rules, the theory of
deemed or implied relaxation would not call for an inquiry
into the factum of the competent authority being aware or

not of the circumstances regarding the strict implementation
of the rules or any departures therefrom; ée that as it may,
we have no hesitation in holding that the applicapts can
claim seniority only on the basis of their continuous

officiation or length of service in Grade~II and not with

reference to the vacancies meant for them in accordance with

g/////L_//G}JUffZ
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the quota rule. The quota rule having Pompletely collapsed,
the question of seniority based on rotation of vacancies
does not arise. The fact of Limited DepartmenfallCompetitive
Examination having not been held for a long period of time
made the guota rule non—opefative and since the quota rule

- was not implemented, rather it was observed in its breach,
the application of the rotation rule after several years
would not only be grossly discriminatory, unjust and unfair,
but would also not stand the test of Articles\l4 and 16 of
the Constitution,

37, It has also been argued béfore us that a large
number of §én;ority promotees were not promoted against
regular vacancies in accordance with Rule 6. Their
promotions were made on an ad=hoc baéis or as a stop-

gap arrangement and in sohe cases, the promotions were

not made even on the recommendations of the Departmehtal
Prowotion Committee., We séw some of the minutes of the
meetings of the D.P.C, and noticed that in some cases,

the record notes were not even signed by all the perscns
who participated in the disqussions. shri P.P, Rao,

learned counsel for the respondents, contended that

Rule 19 of the 1967 Rules also provides one mode of
recruitment., The said rule envisages officiating
appointment of an officer included in the list referred

to in Rule 12 of the said Rules, if a cadre officer

is not available for holding a duty post. The said
officiating appointment has, however, to be subject

to certain other‘conditions mentioned in Rule 19. Rule
19.also provides thét the officiating appointments have

to be made from the list prepared under Rule 12 on the
recomnendations of the Depaftmental Promotion Committee,
The records produced by the Administration do not clearly

establish that in all cases of persons who wexre promoted

A
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on an officiating basis, the requirements of Rule 12 and/
Rule 19 were strictly adhered to. However, notwithstanding
the fact that these requirements might not have béen complied
with in all cases, if there has been continued uninterrupted
officiation in the higher post over a long period of time
and the promotion has been subsequently regularised on the
recommendations of a D,P.C, as provided for in the rules,
those promotees would be entitled to seniority on the basis
of their continuous officiation or.length of service,

‘" 38, Now we come to the question of the vires of new

;? Rule 26 of seniority as introduced by the Amendment of
1985. While the new Rulé 26 does recognise that seniority
shall be determined on the basis of continuous length of
service, in so faf as appointments were nade during the
‘period prior to 4,12,1980, the amended Rule in so far as
it relates to the subsequent period suffers from the same
vice which it seeks to cure. Sub-rule {4) of Rule 26 provides
thét seniority of officers appointed against various posts
in the Service by direct recruitment or promotion, as the
case may be, in a substantive or in a temporary capacity on

of af¥é+5{hé 4fh Uacember, 1980 shall be determined in

.o

* - accordance Nlth the pr1n01oles laid down in the Delhi
Admlnlstrat1on (Senlorlty) Rul@s, 1965 for determination of
1nter-se senvorlty of direct recrults and pronotees. The
vamendmenx was issued on l°tn Julv 1985 and is based on the
assunﬁlon that ap001ncmenc° and promotlons on or after 4th
Decenber, 1980 were made in accordance with the quota rule,
we flnd no ba51s warranulng the correc tness of this assumption,
It has been conc@nded that 4th Decenber, 1980 was the date
when Mlnlsterlal.and Executive Wings of the Services were
integrated into oné andnthe mode of recruitment through
Limited Departmenfal ConnetitiVe Examinaticn was abolished,

and as such there will be no difficulty in inplementing the

A o



-

. (‘ -
- 4] - Q '
527
seniority rule as envisaged by Rule 7 of the Délhi
Administration Subordinate serv;ce Rules, 1967 for
~ determining the inter-se seniority of direct recruits
and promotees from that date onwards. However, the
principle of seniority has to be determined not with
reference to the date of amalgamation or integration of |
two wings of the Service or abolition of a particular
mode of recruitment, but with reference to the actual
recruitments made on or after 4th December, 1980 till
- the date when the new Rule was notified, It has\beeh
contended in ground (B) of the application that between
4/12/1980 and 12/7/1985, "the appointments to the posts
in various grades had not been made in accordance with
the prescribed quota and the prescribed quota Rule had
not beeﬁ followed in making the appointments to the grades
by different methods of recruitment.® This position is
sought to be controverted in the counter filed by the
respondents where it is stated that %the aAdministration
has'been recruiting from both the sources in normal
.course and, therefore, sub=rule (4) of Rule 26 is being
applied to persons recruited and appointed after 4th of
December, 1980.,%"
39. The question heie is not whether peisons are
being appointed from both the sources vi;., direct
recruitment and promotion, but whether appointments
have been made in accordance with the quota rules The
rota rule of seniority can bé invoked only if the appoint=
ments had been made strictly in accordance with the
quota rule. Even aésuming for a moment for the sake of
arguments that appointments were in fact made in accordance
with the quota rule, this could have been done only
separately to the two segments of the Servicé, namely,

- Ministerial and Executive and not to the integrated Service,

A !



¥

=

. which is supposed to have come into being with effect from

4,12,1980, It is admitted on both sides that the process
of integration has not been completed so far and one
»integrated cadre of Ministe;ial and Executive segments has
not come into being, Promotions and appointments confinued
to be BXX¥X made from 4;12jl980 onwards to the two separate
wings, Miniéterial and Executive, and even if such appoint-
ments were made in accordance with the quota‘rule - for
which there ié no baéis -~ this would not warrant the
applicatioﬁ of the rota rule of seniority to the integrated
cadre of Ministerial and Executive wings retrospectively
from 4,12,1980. For a valid application of the rota rule
of seniority, the vacancies in the integrated cadre have

to be filled in ;trictly in accordance with the quota rule
which has admittedly not been done in the present case.

40, The new Rule 26 is not workable in many~other
respects also in so far as the period prior to 4.12,1980

is concerned. There is force in the contention of the
applicants that in accordance with the seniority rule:
26(1)(b), the seniority of two sets of promotees i.e.,
those promoted on the basis of seniorit? subject to
rejection of the unfit and those promoted on the basis of
merit determined through a competitive examination is to be
determined in accordance with their position in the merit
list, as prepared by the D.P.C. or the examining body, aé
the case may be, Sub-rule (3) of Rﬁle 26 lays down that

in the integrated list, the inter—ﬁe seniority of officers
shall bevdetermined on the basis of the date of their
respective seniority as shown in the list prepared under
sub=rule {2)., Such an exercise in the determination of
senioiity would result in some cases in~disturbing the
seniority of persons which may already have been fixed

on the criterion of merit. According to the respondents,
whereas the inter=se seniority'among.directvrecruits, test
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promotees and seniority promotees of a particular batd{/
. 1s to be determined accor&ing‘to the merit list, in the
integrated list the persons in a batch who had beeﬁ appointe-
ed earlier, would take precedence in the matter of seniority
over the persons of.a batch who had been appointed subsequent-
ly. However, this position is not clearly brought out
from a plain reading of the rule. Sub=rule (3)‘of Rule 26

reads as follows: -

®(3) the inter-se seniority of officers
appointed against various posts in
the cadre under rule 5 or rule 6 or
rule 19 in the ministerial and executive
services prior to the 4th December, 1980
shall be integrated and determined on
the basis of the date of their respective
seniority as shown in the list prepared
under sub-rule {2) so as to indicate the
position of each such officers in a

. particular grade in the Subordinate
Service of the Delhi Administration as
-on 4th December, 1980,

PROVIDED that where the date of appoint-
‘ment of two officers is the same, elder in age
‘will rank senior to younger one and: ®

The expression "the date of their respective seﬁiority

as shown in the list prepared under sub~rule (2)® presumably
refers to the date of appointment as shown in the list
prepared under éub-rule (2) ahd‘this date can offset the
principle of seniority as determined by merit under sub-rule
{2). The intention of the respondents, as brought out in
the counter affidavit is not reflected in the rules. Whereas
sub-rule (3) provides for Entegration of seniority of
persons appointed under rule>5 or rule 6 or rule 19 in the
Ministerial and E;ecutive services, sub-rule (2) does not
specify és to how the integration is to be effected first
in a particular grade of the executive or ministerial servicef

The only provision for integration is in sub-rule (3) which

/,L“ Al
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‘lends itself to an equivocal interpretation whether lists

prepared under Rules 5, 6 and 19 in a particular grade of

the Mlnlsterlal or Executive w1ng are first to be amalgamat-

- ed among themselves as is intended by the Delhi Administram

tion or lists prepared under different rules in a particular
grade‘of the Ministefial wing are first to be mérged

with the corresponding lists of the same gradé 6f the
Executive Wing. |

41, Proviso to sub-rule {3) also lays down that

Pwhere the date of appointment of two officers is the

same, elder in age will rank senior to younger onet.

The working of the said proviso would result in an
anomalous position'inasmuch as where the date of appointe
ment of two or more persons is the same, but one person

is assigned a position in seniority higher than that of
another on account ofhis position in the merit list being J
higher in accordance witﬁ the provision of suberule (1),
the said person who is so assigned a higher position, on
integration under sub—rulp (3) may become junior and be
a351gned a p051t10n lower in senlorlty by virtue of

proviso to sub-rule (3) of Rule 26 because he happens to

be younger in age than tﬁe other berson.

42, | In actual implementation of the rules, a number

of insfances were pointed out where there were serious
aberrations or distortions in seniority becaise of

conflict arising from the application of the twin
pfinciples of merit and continuous officiation or length
of service as mentioned in the Rule. Shri P.P. Rao conceded
these éistortions,'buf pointed out that if individual
instances were brought to the notice of Administration,

they would take necessary remedial steps.
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43, Although the amended Rule 26 does recogniSe/the

principle of continuous officiation or length of service
for'deﬁermininglseniority prior to 4th December, 1980, it
suffers from serious ;acuna in regard to its workability
and application. Whereas.sub=-rule (2) of Rule 26 envisagés
preparation of a sénidrity list of officers in each grade
of the Executive and Ministerial service in respect'of
persons appointed against any post in the cadre under
Rules 5, 6 and 19 prior to 4th December, 1980, %here is

no provision in the said sub-rule for‘intqgratién of the
lists prepared under Rules 5, 6 and 19 in each grade of

the Executive and Ministerial gervice. Such integration
is provided for under sub-rule (3) of Rule 26, which
envisages that separate lists pfepared under Rulés 5, 6 and
19 in the Ministerial and Executive services prior to
4,12.1980 shall be integrated, meaning thereby that there
will not be any integrated list of seniority of a particular
grade separately for the executive or ministerial side.

The integrated list shéll be available only after the lists
prepared under Rules 5, 6 and 19 in éne grade on the
Ministerial side have been integrated with the correspond-
ing lists in the. same grade on the Execﬁtive side, Thus;
there is no provision for integration 0of three seniority
lists prepared under rules 5, 6 and 19 in each grade
separately on the Ministerial and Executive sides. Tn -
actual preparation of the seniority l;st Grade IT
(Ministerial) a§ on 4.12.1980, this integration has already
been done, which is not warranted under sub~ruyle (2) or
sub=tule (3). In actual practice, recruitment on fhe
Ministerial and Executive sides, whether direct or by way
of promotion, haé been made separately to eacﬁ>grade of
Ministerial and Executive sides and as such, there ﬁas to be

provision for integration ef seniority lists in each grade
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on the Ministerial and Executive sides .before the final

merger takes place under sub=-rule (3), but there is no

Provision for integration of separate lists under rules

5, 6 or 19 under sub~-rule (2),

44, In sub-rule {b)(i) of Rule 26(1), it is provided
that fhe inter-se seniority of persons promoted to a
particular post in the cadre on the recommendations of »

a regularly constituted Departmental Promotion Committee
shall be determined from the date of their appointment

to such post whether on a short—term or purely temporary

or on ad-hoc basis, followed by regularisation on that post
without entailing any break in service in that grade,‘subjecﬁ
to their position in the merit list, if any, prepared by the
Departmental Promotion Committee. It was pointed out at

the time of arguments that actual appointment letters

are issued by the various Heads of Departments in the y
Delhi pdministration and there was bound to be a great
divergence in the actual dates of appointment in various
Departments, with the result that the criterion of the

date of appointment could not be recconciled with the merit
position as recommended by the Departmental Promotioq
Committee, It was clarified by Shri P.P. Rao, learned
counsel for the respondents at the time of arguments that
the date of appointment in such cases wouid‘be the date of
nomination by the Chief Secretary of Delhi Administration,

Unless such an explanation is incorporated in the Rules

by way of an amendment, its workability in actual practice
méy lead to serious jeopardy of the interests of the person
concerned. . ‘
45, In regard to workability, it has been contended
that sub=rule (3)‘of Rule 26 envisages integration and
determination of the inter-se seniority on the basis of the

date of respective seniority as shown in the list prepared

o
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under sub-rule (2). This would have the effect of eroding
seniority determined on the basis of merit under sub-rule
(L). In preparing the integrated seniority list of the
amalgamated Service, integration will have to be effected

in three stages - first in preparing the list under Rule 6 -
which pxovides for different modes of recruitment, secondly
integration of lists prepared under Rules 5, 6 and 19 in a
particular grade separately for the two wings of the Servicé
and thirdly integration of senioriﬁy lists of the Ministerial

and Executive sides in a particular grade. The amended Rule

.26 does not spell out as to how integration is to be effected

in the various stages. This vagueness can lead to arbitrari-
ness in actual implementation,

46, We have examined Rule 26 with a view to finding
if any valid provisions can be severed and salvaged sc

that the rule can be implemenféd to achiéve the objective |
of determining senioritylon the basis of continuous length
of ser&ice.but reach the conclusion that this is not
feasible, since sub—rule (3) which provides for integration
on the basis of the date of respective seniority i.e.; the
date of continuous officiation or length of service cannot
in some cases be reconciled with the'principle of merit asl
envisaged under sub-rule {l). Thus whereas sub-rule (4)
which is based on assumptions which are not correct and
suffers from the vice it seeks to cure, other provisions

of Rule 26 are liable to be struck down on the ground either
of vagueness, or unworkability or irreconcilability of the

principles of merit and continuous length of service.

'47. In view of the above discussion, not only the

aménded Rule 26 is liable to be struck down, but the final
seniority list of Grade II (Ministerial) as on 3.12,1980
issued on 6.1,1986 which is based on amendéd Rule 26 is
also liable to be quashed. The promotions already made

to Grade I (Ministerial) on the basis of the seniority list
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dated 6.1.1986 cannot alsc be sustained. But since \\7
these persons have already worked in higher posts in/<74
Grade I for a certain length of time, it would be in ///'
the interest of justice if they are not reverted at

this stage and are adjusted against the existing or
future vacancies or by creation of supernumerary posts.
Any promotions made on the basis of seniority list of
6.1.,1986 aftexr iﬂe filing of these applications which
were made subject to the result of these applications,
however, cannot stand nor'can such persons claim any
protecticn against reversion. However; we do not find
any reascn for quashing the order of regularisation

dated 6,1.,1986 because it proceeds on the basis of

date of appointment in the grade and continuous

officiation therein.

48, To sum up, the applicants who were promoted

on the basis of Limited Departmental Competitive Examina=-
tion held in January, 1977 are not entitled to fixation
of their seniority on the basis of the vacancies meant
for them in the quota rule since the quota rule, in fact,
did not work and the seniority by rotation interlinked
with the quota rule cannot be invoked in their cases.
They would be entitled to seniority only on the basis

of the date of appointment and continuous length of

service in a particular grade. The seniority list issued

‘on 8th May, 1978 no longer survives, The amended Rule 26

as introduced by the amendment of 12th July, 1985 is
liable to be struck down on the grounds of its unworke
ability, vagueness in regard to certain aspecté and
adoption of different principles for determining senioxrity
prior to 4,12,1980 and on and affer 4,12,1980 when the

integration of the Ministerial and Executive segments

At
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of the Service did not in effect come into being on 4.12.1980
and the quota = rota rule did not come into play with |
reference to the integrated or merged cadre from the said
date. The fiqal seniority list of Grade IT circulated on

\ 6.1.1986 which is based on the amended Rule 26 is alsc liable
‘to be quashed and promotions made to Grade I on the bhasis
of the saild seniority list cannot be legaliy sustained
but persons already promoted to Gr, I before the filing
of thesg applications shall be protected against reversion
on grounds of equity. However, the reqularisation of

officers from the date of their appointment based on

continuous officiation in the grade vide Order dated
6.1.1986 is upheld.
49, In the light of the above, the two applications
are partly allowed with the followiﬁg directions: -
(1) The amended Rule 26 as incorporated vide
Notification No. F.Z(Z)/BL-JSC/S.II, dated
the lzth_July, 1985 is hereby struck decwn,

s (2) The seniority list of Grade II (Ministerial)
issued on 6,1.1986 for the period from 10.2,1967
to 3.,12.1980 based on the amended Rule 26 is

hereby quashed.

(3) The promotions made on the basis of tﬁe seniority
list dated 6,1.1986 to Grade I in so far as they
relate to the period prior to the filing of these
appliéations, s_hall stand. The concerne& persons
shall be adjusted against existing or future
vacancies'and, if necessary, supernumerary posts

may be created to accommodate them.

\ _ (4) The regularisation,made as per order No.F.3(4)/85=-J3C
dated 6.1.1986, which are based on continuous

officiation from the date of their appointment
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in the grade shall stand.

There shall be no order as to costs.
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