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(fhé judgment of the Bench delivered by Hon'ble
Shri S.P. Mukerji, Administrative Member)

Shri Balwanti Singh- and another  who have been

working as Supervisiors, Adult Educétionﬁmoved this
Tribunal with their application dated 10,1,1986 under
" Section 19 of the Administrative Tribunals Act praying

that the Recruitment Rules for the post of Project Officer



Grade=II in the Adult Education Department under the
Directorxate of Education, in_so far as they‘;eek~to
provide for p?omotion of Technical Aséistants(Sociel
Education) and Supervisors (Socjal Education) to the
post of Froject Officer Gradg;II wittht making provision
for the prior'claim of Superyisor (Adult Education) to
such promotion should be struck down as unconstitutional
and to declare the\promotions of respondent N0.3.to 16
‘made under thoserules as illegal and that they should
be quashed directing respondent No,1 & 2 to promote the
' appllcants to th; post of Project Officer with effect
" from 1,2.1985 with all conseouentlal benefits.
2, The brief facts of the cgsevare as follows,
In 1979 Delhi Administration established 10 Urban Adult
Education Projects witﬁ inter alia 10 posts of Project
Officers (Bs.550=-000) and 30 posts of Supervisors (R.440-73C
~The applications were ‘invited from the School Teachers
for the post of Supervisors and Project Officers. The

. . .. (s, 440-750)
applicants were working as Trained Graduate Teachers/(TGTs)
and having been interviewed on.9,3,1979, they were
 traﬁ§férred éo theApost of Supefvisors and posted as
such, Likewise, 1C P~ st Graduate Teachers/Headmesters
in the 'scale 0f Bse550-000 were selected for the post of
Project Officers, Respondent No,2 to 6 have been working

in programmes run by the Government of Indie of Social

Education and the Rural Literacy Functional Prs jects as
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Supervisors (Social Bducation) an® Technical Assistants
(Social Education) and were awsorbed in the National

of the Delhi Administration

Adult Education Programmegé They were promoted-while

\ '
working in the Social Education Projects as Project
Officer in the Adult Education_Prpgramme under the
new Recruitment Rules of 1983, These Recruitment Rules,
how=ver, did not provide for the Supervisors (Adult Educstion)
against wnich posts the applicants were Working;to be considerec
for such promotion. The promotions of the respondents were

have
made on 1,2,1285, The aprlicants' representationg[remained

unreplied so far. The contention of the applicants is that
they have been working as Supervisors (aAdult Education) for

in the Adult Eduggggﬁ

more than 6% y ears assisting the Project OfFicefs/and while

3 &)
they have been ignored, the respondents who were Demonstrators/
Supervisors in Social Education Branch without in any way
being associated with Adult 2ducation directly, have
been promoted. They have also indicated that the
respondents have lower qualifications than those of

the applicants and they do not have the B.Ed. gualification

which the applicantspossess.

3. The respondents have indicated that the points

raised in the application had been raised by the Governments
School Teachers Association of which the applicants are members,
in a writ petition before the High Court of Delhi,xbut the

same was dismissed on 20,1.1984, as such the present application

is barred by the principle of res judicata. The

. respondents have argued that the applicants and .ln.

respondents belong to different categories altogether,
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and the applicants have no locus stendi in this case, The
appligants ére feachers_and can look\fdrﬁard té'promotion
‘in their own line as PGf, Vice-Principal, Principal, etc;,
and have already been given stagnatioh increments as
teachers./ On the other hand, the respondents 3 to é have
'_ no other avenues of promotion except those cpened by the
1983 Recruitment Rules which are thus not violative of
Articles 14 and 16 bf the Constitution of Indis, The
respéndents’have,&arguéd that the applicénts were only
transferred at their own optiop burely on ad hoc besis as
éﬁ; interim arrangment and the ppst of Supervisors to
which they were'transferred is of the same scale as the
post of TGT,which they have been holdlng. Tbey have
further stated that'reSpondent NO.v to 6,_who have been
wo;king in the Social_Edupation Scheme ‘since 1971 have a
&idengiélﬂ of experiéncé of which Adult Educaiioq is
only a limited part. The aéplioénts are still enfitlgd

to all the behefits in fhg teaghing cédre, . They have
denied that reSpsndent Ne.2 to 6 were not qualified fér
the post of Projeét Officers. The respondent No.l and 2
have argued that respondent No.3 to 6 have 30 years of
experlencqlggﬁy as Superv1sors (Soc1al Educatlon) but also
as Adult Education Organisers/Pidd Officers and have éven
.undertaken training oizngFgggigrédazatlon Centres and
monitoring and evaluating Literacy Programmes, Adult
Education Préjects etc., in coordination with the Diredtorate
of Adult Eduéatiop, Municipal Cérporation of Delhi, Directbr\

of Social Welfare, NCERT etc. The short experience of the
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petitoners "¢ 6 years is a poor'comparison with the
respondents?experienée of 30 years covering both Social
Education and Adult Education Programmes;

4, vWe have heard the arguments of the learned counsel
for both the parties and gone throﬁgh the documents carefully,
The preliminary objection at the threshold which we would
like td'dispoée of is that of res judicata raised by all ‘
the respondents. It hag.b§en stated by them that similar
points and matters had been agitatéd by the petitioner;
under the name of thé Association " Government School

Teachersd Association " acting through Shri Bherat Bhushen,

an authorised General Secretary of the Association

" representing the petitioners also specificzlly in a

rebresentative capaciiy in Civil.Writ No .2750/83 challenging
the bonafide of the Recruitmnt Rules impugned in this
application, ‘That application was rejected in limine
by a Division' Bench of the Delhi High Court on January 20,
1984, which passed the fdlléwing non speaking 6rderz- |

"  No merit in the case, Dismissed",

The applicants before us in their rejoinder haye indicated

' that in that writ petition " the Recruitment Rules 1983

were challenged on the basis that National Adult Education

fﬁrogramme is a time=bound and resuli oriented programme and

Lt. Governor was not competent ﬁo fra-me the Recruitment
Rules, Petition was dismissed in limine and non speaking
order Qas passed by the learned Judgés;“ The question of
res judicata in the context of the various rulings of the

Supreme Court nctably, Hoshnek Singh v Union of India etcs:, V



'A.I.R. 1979 SiC. 1328, Daryao and others v, State of

UeP; -and others, 1962(1) S.C.R; 574, P.O. Sharms v,

State Bank of India (1968) 3 S.C.R, 91, The Workmen

of Cochin Port Trust v, The Board of Trustees of the
Cochin Port Trust and another, A.I.R, 1978 Suprene
Gourt 1283, Ramesh's case 1966 Cums Li J. 152 : ALK,

1966 S;G; 1445, etc,, was analysed in great depth‘.

'»by the Full Bench of the Punjab and Haryena High

Court inarejaﬁsiggh vi Uhibn Territory of Chandigarh

and Others, 1981(1) SLR 274, The Full Bench came to

following

the/conclusions:=

"(1)

(2)

(3)

(4)

(5)

(6)

- (5) that where the first petition is

. That in the matters which have not been

specifically dealt with by the Writ
Rules, the provisions of the Code of
Civil Procedure, so far as| they can be
made applicable, would apply to the
proceedings under Article 226 of the
Constitution, ,

" That the explanation added to section 141

of the Code of Civil Procedure, by the
Adnendment Act, . does not in any way
nullify the effect of rule 32 of the Writ
Rules,

That when a writ petition is dismissed
after contest by passing.a speaking order,
then such decision would operate as

res judicata in any other proceeding such
as suit, a petition under Article etc.

That if a petition is dismissed only on ths
ground of laches or the availability of :
an alternate remedy or on a ground analogous
thereto, then any other remedy bX way of
suit or any other proceeding will not be
barred on principle res judicata;

That even in cases where a petition is
dismissed on the grounds of laches or on the
ground of alternate remedy or on a ground
analogous thereto, a second petition on the
same cause of action under Article 226
would be barred,

That there is aﬁ exception to proposiidon

dismissed on the ground that the
alternative remedy under the Act has not
been availed of, then after availing of
the statutory. remedy under the Act, a
second petiton may be maintainable



on the principle that the same has been
filed on a cause of action which has
arisen after the decision of the
appropriate authority under the Actv

(7) Thet a second petition on similar facts
and in respect of the same cause of
action by the same party would not be
maintainable even if his earlier petition
has been disposed of by one word 'Dismissed's

(8) That the provisions of Order 22, Code of
Civil Prccedure would applg to the
_proceedings under Article 226 of the

~ Constitution,

(9) That provisions of Order 23, rule 1 of the
Code of Civil Procedure would apply to the
writ proceedings and that a petition which
has simply been got dismissed as withdrawn
would be a bar to the filing of a second
petition on the seme facts and in réespect

- of the same cause of actiony

(10) That the provisions of the Limitation Act

. are not applicable to the Writ Proceedings
or to the miscellaneous applications filed .
in the writ proceedings™;

Fiom the abovi.it is‘ciear that even if a writ petition
has been disposed of by a one word order 'dis@issed“, /
é second[ziiztion on similar facts in respect of same
cause of action by the same party wou1d not be
mgintéined3 fIn fhe instant case, howe@er. the,applicapt

have not moved any Qiit petition, but an application

under Sectidn 19.dffﬁﬁe.Administrative Tribﬁnals-Actﬁ

Therefore, strictly speaking - ° the principle of

res_judicata«expatiated ébdut will notxﬁjaﬁﬁ?ig apply
as a bar © the-conside;atio?ﬁ ef’theAaﬁplicéfbdhefore
us, | | |

5. It is also not clear whether the applicants
befors us had duly auﬁho;iéed the Association to
represent their interest in the aforesaid writ
petition, ﬁﬁét ﬁhe'petitioners have stated in their

rejoinder is that the issues raised in that writ



lpetltlon were dlfferent (competence of the Lt, Governor and

not vires of the Rules) from those in the present application

“leaves us to think that even the bar under the principleée of
‘res Judicata may not apply. The pr1nc1ple of res judicata

will not apply where the subject matter of the earlie r suit
and that of the subsequent suit are entirely different

(vide Ramagya prasad Gupta and Others vsi Murli Prasad, AIR,

1974 SC 1320).

6% The Supreme Court has held in Shri BY Prabhakar Rao
and Others Vs State of Andhra Pradesh & Others, 1985(3) SLR
138 at 159 that even in a case where a writ petition similar
to the wrlt Petit ions filed in the Supreme Court had been
dismissed in liminé, the jurisdiction of the Court will not
be barred In this context it was observed as follows:=

‘"We do not see how the d1smlssal in llmlne of such
a8 writ petition can possibly bar the present
writ petitions, Such a dismissal in limineé may

1nh1b1t our dlscretlon bg; not our jurisdiction®

Further, it has been held by the High Court of Madras in
Dr, Sy Mshadevan v, The Commissioner and Secretary to

Government, Amgricultuze Department,' Madras and Others, 1987(2)
SLR page 85, that even in case of the wrlt proceedings, when

a glaring instance of ingustlce is brough to the notice ‘of the

'COu:t, the rights of persons\cannot be defeated on such rules

which are intended to attain finality of litigationi Since we are

ultimately convinced that grave injustice seems to have been meted

out to the petitioners, in this case, we dismiss the preliminary

objection raised on the score of res judicata.

7. The simple question involved in this case 'is whethexr

the appllcanis, who are ba51ca11y Trained Graduate Teachers, but
were selected_and duly apppointed as Supervisors (Adult Education)
can be deprived of even being considered forAnromotion to their
immediately next higher post of Project Officer in tne Adult
Educatzon Wing as distinguished from the Social Educatlon Wingh
when the SuperV1sors in the Social Education Wingh who are working
not under the Project Officer (Adult Educatlon), but under the
Assistant Social Education Officer have been made exclusively

. be evident from :
ellglble for promotlon as. Proaect Officery This will /the fOllOWlng

1
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hierarchical table,' which was given to us during the

course of arguments by the respondents themselves:-

e
Additional Director of

Education (Adult Education)
R 1500=1800

s =p -

Depaty Director Education
(Adult Educat:.on)

\ :
]
1
i
[}
i ' L
ADE(Social Education) T -ADE(Adult
Bsp 12001600 _ Education)
: ‘ . Rs%1200=1600
; T
1 ]
; :
! 0(, . :
Assistan‘t Social gucation Project Officer
Officer 6 Hﬁ550-9®0

Bs% p50=900

(o 0 e ) 26 2
Bows vaes w0 np 0=

'
i
L

senegen’ o

*Puome «=js
WeWw muwe

! ,
" Supervisor(SE) Technical Assistant Social Supervisor
Worker (AE)

' 1U425-640  Bu440-750 153440~750 Bs;440<730 "

In the impugned Recruitment Rules of 1983 (pages 338 34
of the Paper Book) for the' post of Project Officer
Grade II (Ru550=900), 208 vacancies have been reserved
for promotion and 80% by direct recmitment. In case

of direct reem:.tment. the eSsential«quaufication is
"Master of Sociai work or Graduate with three years
experience in the filed of social work” or Adult
Education or community dovelopmént"z_ﬁ.% The promotion

has been confined to " Technical Assistant (Social

YS/’ Education), Supervisor(Social Education) with 5 years
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experience J.n the grade®, The S\';pervisors(Adult
Edﬁcation) have been totally excludeé from the eligible
feeder cafe-goryz. The main éontention of the

respondents is that since the posts of Supervisor

(Adult Education) had.- béen filled up on an interim

and ad hoc basis; by drafti'ngr T-raineé Graduate Teachers( TGl
from the teaching cadre; they[_égggc;§ )have any right

of being considered for promotion as iject Officer

in the Aduit Education Wing, Their further contention

is that the respondents who are working as Supelrﬂsors

in the Social Education Wing have been stagnating as

Supervisors for 5 years or more without any promot:l-on‘

and, thgrefore. in oxrder to givéa-‘f them some relief,
thé post of Proj_eét Office._r:s have been made exclusively
available to' them by pramotion%

T We are not highly impressed by these arguments

tabular statement above of
of the respondents. As theLhierarchy will show the

Project Officers are directly above the posts of

Superv:i.sors' '(Adult Educatiolja % These Project Officers

supervise and control the work of Supervisors in the

Adult E‘dﬁcatiqh‘;:?iing. The project Officers have'\g\; |
no control over the Supervisors on the Soc’ial Education
Wihé. who are directly undef the Assisiant Social
Edﬁcation foicer, w’lao is.in the same grade as that of
lsroiect Officezea . Therefore, the Supervisors (f!%du.,..,
Education) have/the first pre-emptive rlght as the
feeder post[fo%dpromotion as Project Officer in the

Adult Educatlon Wing. Denial of their right to be
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considered for such promotion while Supervisors
(Social Educatlon) only have been made eligible is
clearly a case of unmitigated dxrcrlmination.
Between Supervisors (AE) and Supervisors (SE), the
former is more similar to the category of Project
Officer(AE) in the Adult Education Wing than
Subervisors(SE)gf By excluding -Supe rvisors(AE) for
consideration for promotion asAPioject Officers,
the Recruitment Rules have not only treated dis=
similar as similar, but also excluded more similar
to accommodatevthe‘dis-similar.
8. The argument of the respondents that the
| Supervisors (SE) needed some outlet‘for»promotion to
‘remove stagnation -after five years is not very convincing
and same
elther% They could have easily provided the necessary/
outlet to the Supervisors (SE) without " . excluding
;Superviosrs (AE) by enhancing the promotion quota of the
Project Officers from 20¢ to 40%, We had" occasion to
_ ' fﬂ,;hrough
glanceg.,éy)the discussions in the relevant files where
the Recruitment Rules were finalised. Orlglnally it'was
proposed to keép the pnomotion quoté‘as 40%, but it was
found that against the 20 posts of Praject Officers,
thereby
the number of posts available for promotion/would be
eight as against the number of Supervisors (Social
besides
Education) being only fiVe;§Z:}one post of Technical
Ass;stant. It looked absurd that for six otficials

in the feeder cadre, there were eight promoticnal postsy

Accordingly, it was decided to keep the promotion quots



o 12 -

at 20%, but keeping that exclusively resexved for -

Supervisors (SE). Interestingly enough it was aiso
sugcested that wﬁen Supervisors (AE) became_eligible
for promotion, one could considgr increase in the
promotion quotay It will, therefore; be clear that
there was no over.crowdig 0% §£%2§v1sors (SE) nor
was there'any basic intention of excluding Supervisors
(Adult Education)i

9 It has also come oﬁ recexrd that respondent 3
was actually promoted as Assistapf Social Education
Officer in his own line of promotion on_ihe Social
‘Education side and was later transferred as Project
Offlcerfiw3the Adult Education Wing, This also shows
‘that the plea of stagnation on the Social Educatlon
side has been over done. The applicanis themselves
have been stagnating as Supervisors (AE) for more
than 5% years and by excluding them altogether even
for consideration for éromotion merely on the ground
that thef are having their lien in the'teaching cadre
will be invidiousy The plea of sfagnation for fespondents
3 to 6 gets further belied by.the fact that respondént
No,3 had already been pzo@oted as Assistant Social
Educationyofficer in the equivalent grade of Project
Officer in his own line of promotion and lat{; : 5

transferred as Project Officer on the Adult Education

sides

/

10, Even accepting the plea of the respondents that

the Supervisors (Social-Education)“have @ wider field



>

5

of experience and are competent for Adult Educétion
work alsce we have difficulty in accepting this
argument in:justifyiﬁg the total exclusion of
Supervisaré (Adult Education) for even consideration
for promotion as Project dfficer in the Adult Education

wlng; The argument of the respondents will be valid

for making both Supervisors (SE) and Supervisors (AE)
eligible for promotion as Projecé’Officgr (AE), but
certainly not fér ;etting Supervisor (Adult Education)
monopolise. promotion as Project Officer,

11, We are also intrigued by the fact that inspite
of the alleged stagnation and over=crowding in the
Social Education Wing, respondents 1 & 2 had in 1979 to
bank upén the services of Post Graduate Teachers and

instead of getting supervtggis
Trained Graduate Teachers in the teaching cadre[&

§
,£ill up the posispbf Project Officers and Supervisors
: also
in the Adult Education Wing; This mey/be pointer  to the
L N N

fact that respondentsl & 2 themselves considered
PGTs and TGTs to be as comp&tent if not more,to man
the Adult Education posts;as the Supervisors-in the

Social Education Wing;
_ the '
12,  Further, if/PGTs could hold the post of Project
(A
Officers and TGTs could hold the post of Supervisors (AE)

the
and if PGTs are in/direct line of promotion of TGTs, there
L

is no reason why the Project Officers alse could not be

in the direct lime of promotion of Supervisors (AE)

135 The Recruitment Rules of 1983 for Project Officers
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seem.. to be ' golibly discriminatory when it is realised
s
that whereas Supervisors (SE) havabeen made eligible

for promotion both as Assistant Social Educetion Officer

~ on the Social Education side and Project Officers on the

Adult Education side, the Supervisors (AE) have been
deprived 6f'ev§5 the single ling promoiioﬁ_ag Project
Officeré in their own wing df Aéult,Educatiodﬁ The plea
of the respondents that the incumbents to the post of
éupervisors (AE) belong to the £eaching cadre is no
consideration for,exleding the - Supervisoré (Aﬁﬂgpost
altogether from the feeder line qf Project Officers% The

Recruitment Rules are framed in regard,to the nature of

duties and responszbllitles of the posts -:and not in

or *‘complexion!

‘relation to the'characterlstlcézgf the incumbents thereof.

S

" The TGTs came\to‘occupy the post of Supervisors (AE) afte;

due process of screeﬁihg and selection and cannot be
denied the ncrmal channels of promotion as Supervisors,
There is nothing in the‘; Ordexsofz;gsg;ﬁtment as
Supervisors that they will not be entitled to even
being considered for promotion in the Adult Education
Wing, |

14, In iegard to the direct rec:uits; the Recruitment
Rules bréscribe experience not only in Social Education,
but alse in Adult EducatloqiggEgne of the essential
qualificationsy There is n&g:;ason, therefore, to

exclude Supervisors (AE) from the field of consideration

for promotion. That the Supervisors (Adult Education)



were given a step motherly.treétﬁent is evident from the
fact that while fhis appiication.was pénding before us,
the respondents,l"& 2 declared them?ég-surplus in the
Adult-Educatién Wing and reverted thefn to the teaching
cadref§ - |

15, | 'In 1 A Bhardwaj.& Others Vsy Uniqn of India
and Others,=1988(2) SLJ 152(Pb;€ Hy;)-the’Punjéb'and
Haryana,High Court held that the promotion policy
whereby the Managers and Accountants have been clubbed :
together for promotlon and some Accountants have be&ome
senior to Managers ‘while fhe latter were superior, is
Hiscriminatory andvviolatiVe-of articles 14 and 16 of
the constltutlon as it’ has treated unequals é:g equa1$
and has adversely_affected the ellglb}llty and changes
:of promotion of the pétitionérs.‘-lﬁ the instant case
the Supe:cvzso:ﬁé\") Wb;%\ éa{gluded altogether, while
SupenﬁsqniSE) have been allowed to monopolise promotions
as frojeci Officer%;'zye degree of disc:iminatioh is
woise and vioiative of-artiCies 14 and.l6-of tﬁe
_Constitutlonﬁ |

16% | In the facts and Circumstances. we allow

the petition and declare thafvthe Recruitment Rules

>for the post of Project Officers Grade=II notified.

“on 27%8,83 suffer from thé’vice of discrimination

‘and are violative of arfi&les 14 and 16 of the
Constitution in so far as they exclude Supervisérs

(Adult Education) as one of the feeder categories for

promotions, We, therefore, set aside the Recruitment



e '
s
a9

~

Rules only to the extent of such eéxclusion and direct

that. like Supervigors(SE), Supervisors (Adult

' Education) with five years of experience in the grade

shouild also be included as the fist of the eligibié
categories for promotions. ‘A review DFC should be

held to consider Supervisors (Adult Education) with

f1ve ears of service as on k‘2-1985 when respondentsz

3 to 6 werelpromoted and 1f some of them are included
in the panel within the number of vacancies of
Prbjéct Offic?rs availablé on that date they should
be given notional prﬁmotion as Project Officers till
they' are retained in thejsiv Adult Education Wing
Action on the above lines with paymént,of arreéfs ,
o%,higher pay and allowances, if any, should be
cqmpleted within a period of three‘monfhs from tﬁe
date of comqgnication.of this order% Thefe will be

no order.as to costs}

= !1!@;83 .
AS.B, MJERIT) . (ke
(\!LGE@CHAIHMAN(AE - VEE CHARMAN(J)



