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JipSffliENT

All the 15 applicants in this application under

Section 19 of the Administrative Tribunals Act, 1-985

(for shortj the Act) are promotee Deputy Superintendents

of Police (D.S.P, )s Central Bureau of Investigation (C,3, I„),

They have impugned the seniority lists of'Non-deputationist*

D,3,P, as on 1.12.1980, circulated vide C, S.i. letter

dated 2.2.1981 (Annexure VIIl); Memorandum dated 24,6,1983

from the C.B.I,, v/hereby certain officers were appointed

substantively to the post of D,S,P, (Annexure XIV); and

paragraph 7 of Office *'Jlemorandum dated 7.2.1986 issued by

the Ministry of Personnel, Public Grievances and Pensions,

uepartment of Personnel & Training (Annexure XKV), The

applicants have prayed:

( i) they be permitted to file this application
I

in a representative capacity under Order I

Rules 8 and 8A of the Code of Civil Procedure,

1908, on behalf of all the aggrieved proraotees/

D.S.P. V'/ho figure in the impugned seniority list

as on 1.12,1980 and similarly to iraplead

Respondents 3 to 6 in a representative capacity

on behalf of all directly recruited 'O.S,P;
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I

(ii) the impugned seniority list as cn 1.12.1980
and the Memorandum dated 24.6.1983 be declared

as contrary to Government of India, Ministry
of Home Affairs 0,.M. dated 22.12.1959

- (Annexure R-l) and to the Special Police
Establishment (Executiye Staff) Recruitment
Rules, 1963 and, as violative to the applicants'
fundamental rights under .irticles 14 and

16(1} of the Constitution!
(ill) to declare paragraph 7 of dated 7.2.1986

(Annexure X'CV) as opposed to the rule of law

and viola tive of Articles 14 and'16(1] of the

Constitution;

^ . ("iv) issue appropriate order or direction in the

nature of certiorari quashing the impugned

seniority list dated 1.12.1980, O.M. dated

24.6.1983 and paragraph 7 of O.M. dated 7.2.86;

and

(v) issue an appropriate order or direction in the

nature of mandamus directing respondents 1 and

2 to drav; up a fresh seniority list of

non-deputationists/ti.S.P, in the C.B.I, with

^ ' reference to the impugned seniority .list as

on 1.12,1980, showing Shri R,K. Sharma,

direct recruit/respondent No«,3 after S.No»l7

• i.e. , after Shri D.M, R.ao and showing S/3hri

J.S. v'Jaraich, S.P, Singh and H.G. Singh, direct

recruits/respondents 4 to 6 after 3.No.35, i.e.,

after Shri Jadunandan Prasad.

2. Very briefly stated, the applicants' case is that
and

the impugned seniority list as on 1.12,1980/ O.M. dated

24.6.1983 in regard to ccnfirmaticn to the posts of D.S.P.

are contrary to the O.M, dated 22.12.1959 and violative

of Articles 14 and 16(1) of the Constitution. Similarly,

paragraph 7 of the O.M. dated 7.2,1986, '/^lich partly
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modifies the instructions in O.M. of 1959 is stated to be
arbitrary and violative of Articles 14 and 16,(1) of the
Constitution in so far as its operation is made e,ffeetive w^hj
effect from 1st March, 1986. It is contended that

applicants No.l to 3 Vv'ere promoted and have been continuously;
working as Deputy S.P, with effect from 3rd August, 1974
•^nd tney satisfactorily completed their probationary period

of two years ' in -August, 1976, while respohdents No,3 to 6

were directly recruited - two and four years later and

started working as with effect from 31.1.76, 15,12.78,

15.12,78 and 23.12,1978 respectively. The names of the

aforesaid three applicants appeared at SI. Nos.8, 9 and 11

respectively in the imiDugned seniority list, but the names

of the four respondents appeared at SI. Nos.5, 6^ 7 and' 10

respectively in the aforesaid seniority list. ' It is stated

that if the respondents 1 and 2 had convened the D.P.C,

for confirmation in the post of D.S.P. in time, the applicanttj

Would have been senior to the respondents. Similarly, it •

is stated that the D.P.C. for promotion to the post of 3.F.

had not been convened in time. In both cases, the action

of respondents 1 and 2 is alleged to be mala—fide with a

view to helping the direct recruits.^ It, i; also alleged

that vacancies in the quota of -promotees were diverted to

direct recruits. It is contended that the principles of

seniority now laid down in 0,M. dated 7.2.,1986 issued on

the basis of pronouncements of Hon'ble Supreme Court in a

number of cases favours the applicants* case, but in view

of the restrictions in para 7 of the said O.iM, to the effect

that seniority already determined in accordance with the

existing principles on the date of issue of these orders

Will not be reopened, the applicants are being denied the

relief. This restriction is, therefore, sought to be

quashed on grounds of arbitrariness.

1
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Lh th ^ 2. - ^-ief, u..b.th the p.„.oteo. and direct xec.uUs a.e oateoc^se. ..
•,non-deputationists to d,^.-e.enti.te the„ .eputatlcnists/

i-ns.erees; the seniority as on i.ia.ioso was fi;<ed in
ac=o.^anco .,ith the ...ecr.it.ent Ruies for the post of D...P.
in C.B. r. the general principles laid do.vn In o.M. dated
22.1^.1959 read v..1th O.M. dated 17.11.1975 (Annexure R-2);
confirmatior^of U.,,.p. vide O.M. / Notification dated 24.5.83
v/ere based on the instructions contained in O.M. dated
2^,^2.1959 ond 17,12.75; probation period of three years
was prescribed for the post of D.S.P. in C.3.I. vide

Notification dated 30.6.76; the matter of confimiation of
D. 3,P. ./as processed in 1976 and "the seniority of the confir.^ed
direct recruits as well as promotees was arranged according to
prescribed quota and the seniority in respect of unconfirmed
direct recruits and proniotees was also fixed and seniority
list as on 1.12.80 V'/as issued accordingly; confirmation of
b,3,P. was again taken up in 1981 on the basis of seniority
list as on 1.12.80 and after obtaining the approval of the

UPSCj orders in respect of persons approved for confirmation

were issued in 1983-; 27 promotee Deputy Superintendents of

Police were regularly appointed in npril, 1904 against. 27 vacant

V slots meant for direct recruits in consultation with UPSC

as one time settlement for utilization of these 27 vacant

slots; and confirmat.ion of other D,3,P» was also taken up

1984 and the matter was under consideration in consultation

with the IJPSC. The allegation about favouring direct recruits

' is stated to be absolutely incorrect and cae diversion of 27

vacant slots meant for direct recruits to the promotees is

mentioned as an instance in proof of the bonafides of

respondents 1 and 2. The counter-affidavit also states that

only Dy. Superintendents of Police who were appointed to that

rank in 1973 have been promoted and the petitioners- who were

appointed as D.S.P. on'or after August, 1974 are junior to

them. It is also stated that no posts meant for promotees

' 0^

'r

is that
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have been diverted to direot recruits. The matter recard-
xng conflr„«tion of n.,.P. 13 stated to have been tak^n
up in May, 1976 «.ith crucial date for consideration as
X.10.76. and the ....P, „ho ware approved for Oonfir^ation
were confirmed with effect from 20.11.1977. As the
applioanfe had not completed the period of three yeaS°/'"°"|
cn 1.10.197S, their oases oould not be considered ^or
confirmation in 1976. The matter regarding confirmation
of the applicants No.l and 2 along with other directly
recruited D.S.P. as per seniority list as on 1.12.1980,
was taken up in 1981 and confirmation orders were Issued
In 1983. The confirmation of other applicants oould not
be taken up at that time as there were 27 vacant points

Y meant to be filled up by direct recruits. The matter

regarding-convening of u.P.c. for promotion of D.i.P., to
the rank of Superintenuent of Police is stated to be '

under process. As regards challenge to paragraph 7 of the
O.M. dated 7.2.1986, it is stated that the instructions
issued in the aforesaid O.M. could not have been/retrospeotivi
effect and the date 1.3.1986 appears to have been fixed
So that the instructions reach all 'the concerned authorities

including the subordinate offices at distant places and
V a uniform date is kept for making these instructions

effective to avoid any confusion and to ensure uniformity
in their application.

4. Respondents No.3, 5 and 6, in their counter-affidavit

have adopted the reply filed by respondents 1 and 2." No

reply was filed by respondent No,4.

5. vv'e have perused the• documents on record and have

also heard the learned counsel for the parties.

ih their preliminary objection, the respondents

have raised the issue of limitation. The applicants also

filed on i,8»1986 a petition under Section 21 of the Act

regarding condonation of delay v/herein they contended that

their application filed on 21,7.1986 is not barred by



limitation, and without prejudice to this contention,
the delay, if any, was bonafide, unintentional and due
to circumstances beyond the control of the applicants
and that the applicants have sufficient cause for not

making the application within the statutory periods

dispute that the impugned senior5.ty
list was circulated vide, letter dated 2.2.1981 and the

applicants made a representation shortly thereafter, which
was rejected on 30.4.1981. The limitation for this purpose

would, thus, coiTimence from the date of the order rejecting
the representa Lion as held by the Supreme Court in the

case of S»3, Hathore Vs." State of Hadhya Pradesh (A3R 1990

S. C. 10). Further, as the grievance in this respect had

not arisen during the period of three years immediately

preceding the date on which the jurisdiction, powers and

authority of the Tribunal exercisable under this Act, which

was on 1.11.1905, the Tribunal has no jurisdiction in

accordance with the provisions of clause (a) of sub-section

(2) of Section 21 of the Act. In such a case, the Tribunal

does not have jurisdiction even to condone delay (V, K,

Mehra Vs. The Secretary, Ministry of Information Sc Broad

casting, Mew Delhi - ATR 1986 (1) 203-), Thus, the

challenge to the impugned seniority list as on 1.12.1980

and the prayer for a direction in the nature of mandamus

for drawing up a fresh seniority list with reference to the

impugned seniority list'cannot be adjudicated upon by us

as being barred b^^ limitation.

8, Memorandum / Notification dated 24.6.1983 is based

on'the seniority list as on 1.12,1980. In viev/ of this

and in view ox what is stated in the preceding para,

challenge to the Memorandum / Notification cannot be gone

into by us. Moreover, it is also barred by limitation in

view of the provisions of sub-section (2) of Section 21 of

the Act.
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9. AS regards the relief for quashing paragraph 7
Of the 0.., dated 7.2.1986 i„ so far as it ™akes the
orders contained in this O.M. applicable\vith effect
from 1.3.1986 and for not reopening any cases settled
in accordance »lth the instructions in force prior to
the issue of this O.M. , the learned counsel for the
respondents urged that since the applicants had not made
any representation in this regard and thus, not availed of

departmental re^iedies, the application in this regard is
not mainta.ina/ in accordance with the provisions of
Sfc.^tion 20 of the Act. iVe are not impressed by this
contention on behalf of the respondents. In accordance
with the previsions -of Section 20, an application shall

Tribunal
not ordinarily, be admitted unlessthe/is satisfied that

the applicant haa availed of all the remedies available

to him under the relevant service rules as to redressal

of grievances. This application has already been

admitted^ Thus, the bar under Section 20 is not available

to the respondents at this stage.

lOe By U.M. dated 7.2,1986, the general principles

for detera.inat ion of seniority in the Central Services

as contained in the Annexure to Ministry of Home Affairs

O.M. dated 22,12.1959, vvere partially modified. Para 7

of this O.M. , which has been challenged by the applicants

is reproduced below; -

'*7» These orders shall take effect from Ist

March 1986, Seniority already determined in

accordance with the existing prjnciples'on the

date of issue of these orders will not be

reopened. In respect cf vacancies for which
recruitment action has already been takenj on

the date of issue of these orders either by way

of direct recruitment.or promotion, seniority

will continue to be determined in accordance

with the principles in force prior to the issue

of this O.M. 'V

The case of the applicants is that the fixation of the

date of 1.3,1986 for giving effect to the aforesaid O.M,



°f ^986 is wholly arbitrary, ^rrotio ,
Further, the condition that sen' >
in acoor.e.oe „ith the e. t 1 ^ """"""
i-ue 0. these orders • u "
, , reopened, is also^tr.ry and unconstitutional. it is also stated that

; e^rrr ^
,3,. , " -telliglbls differentia hav^g anyxonal ne.us »ith the object sought to be achieved „ith
the re^ainin, contents of that CM. and the said" paragraph
7 xs tantamount to barring the Jurisdiction of the courts
to adjudicate upon the grievances or otherwise of any
seniority list published prior to i.3.19B6. Such prohibition
or bar is per-se opposed to the rule of law and ex-facie
arbitrary, null and void.

•l-l« The respondents, in their reply, have stated that
these instructions could not be given retrospective effect
because earlier instructions contained inO.M. dated 22.12.59
were in force and giving retrospective effect to these

instiiuGtions would ha-ye created confusion x'equiring

revision of seniority lists retrospectively, which apart

from being an administratively unsound proposition, would

have created administrative complications and difficulties

by ,officers considered hitherto senior and may be working

in higher positions being declared as junior and thereby

facing reversion in some cases. The learned counsel for the

respondents also cited at the bar 'the following obse.rvations '

of the 5-Judge Bench of the Supreme Court in the case of

Direct Recruit Class II Engineering officers' Association

and Others Vs. State of Maharashtra and Others (Judgment

Today 1990 (2) S.G, 264: -

To sum up, we hold that?

(j) The decision dealing with important
questions concerning a particular service

given after careful consideration should be ;

respected rather than scrutinised for finding
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j out any possible error. It is not in
the interest of Service to unsettle a

setl'-led position. "

In R.3. iyL\lC'\SHI & OTHERS V, I.M. Iv1EN:.N 8. OTHERS (1982(2)

3;,C»R. 69) also, it-was held that laches which sought to

disrupt vested rights regarding seniority, rank and

promotion cannot be condoned. In the. case of Shri U,P.
V

SHARi'/A AMD CTHERS V/s. 'J^OJN OF UnIDLA AHLTHER

(jUDGcivENT TODAY 1989 (i) 3.G. 359), their lordships

of the oupreme Court held as be lev;;

"The general rule is the seniority is to

be regulated in 3 particular manner in a

given period, it shall be given effect to,

and shall not be varied to disadvantage

retrospectively*"

12, From the abovej it is clear that prior to.

issue of instructions on 7.2.1986, the inter-se seniority

was to be governed by the instructions contained in

the Annexure to 0.;vl. dated 22.12.59. '^hen appointments

to the service were made in accordance with the Recruit

ment Rules and the senior/riad been fixed in accoraance

with the principles laid dov/n by the Goverament, certain

rights accrued to members of the service. Those rights

cannot be taken away by giving retrospective effect, as

the applicants have pleaded, to the provisions contained

in the O.M. dated 7.2.S6. Therefore, the, provisions

I in para 7 of the aforesaid 0,M. of 1986, cannot be taken

as bad in law. The gap between the date of issue of

orders, i.e., 7,2,36 and the date with effect from v^hich

the revised instructions were to apply, i.e. j 1.3.1986,

is satisfactorily explained in the counter-affidavit

of the respondents as being necessary on administrative

grounds, vJe do not see any arbitrariness or discrimina

tion in the matter and v;e.are-, therefore, unable to hold

that the provisions in para 7 of the aforesaid 0.ivi. of

1986 is violative of Articles 14 and 16 (l) of -the
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•Constitution. in

the prayer for t ^PP^iCant

^ ^a,3. , repre^entati..
opposed this prayer as th • '̂ '̂ ^Pon'lents

:r::::nr:-"—
representa +T,--, ^i-Led m a

i-, tl • ' ' ^nd m.y be confined to parties-t^oase. - s.oh, the appucatio. is „pt Lil; '
t_eateQ ^s having been •
,4 In . -presentative capacity.
, ',, , the above discussion, we hold thatChallenge to the i™pug„ed seniority li.t as on 1.X2.X980

and tc the '-'temorandun, / Notification dated 24.6.1983 by
which certain officers were confirmed in the post of
Deputy Superintendent of Police is barred by limitation,
and the challenge to paragraph 7 of the O.M, dated 7.2.86
13 devoid of merit. The application is accordingly
rejected. Parties v/ill, however, bear their own cost^.

(G, SREEDHSa^N
Vice Chairrnan(j)

17.S.1990«

(P.c. jain'JI '̂̂ v
Member (.a)

.on


