BEFORE THE CENTRAL ADNINISTRATIVE TR IBUNAL
PRINCIPAL BENCH: NEY DELHI

DATED THIS
.
Present:
Hen'ble Justice Shri Ram Pai Singh ee Vice=Chairman (3) ~

Hen'ble Shri P,5, Habeeb Mehamed oo Mamber (A)

APPLICATION NO, 52/1986

Mol Sharma, ‘ oo Applicant
S/o Shri O,R, Sharma, Y .

Inceme Tax Inspector, :

Cemmissioner of Inceme Tax,

Ministry ef Finenca, : ‘
Oeptt, of Revasnue, L. \

Delhi.  (ms, Govamehan, ! Advecate)

ﬂv'

&

1. Unian of India threugh " o Respondents
Ministry of Heoms Affairs,
Department of Persennel and AR,
North Bleck,
New Delhi=1

2, Unien ef India through
Ministry of Finance, '
Deptt., of Revenue,

O0ffice of the Cammissien@r of -

. Inceme Tax,

- Delhi=1

. ( shri P.H, Ramchandani, Advecats )

e This applicatien having ceme for orders

(&Y

' befere this Tribunal tedsy, Hen'ble Shri P.5, Habeeb

Mohamed, Member (A), made the follewing:

/.
GRDER

16 Shri M.L. Sharma uho was Inceme Tax Inspecter in
‘ ~ 0 (Detia)
the Ufflce of the Cemmissianer of Inceme Efx had filed

this 0,A, under section 19 of ‘the Administrative Tribunals

Act 1985 fer the issue ef directions by the Tribunal 374\
; "
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- protecting his rank and restering to him a Class=-II pest

7

and giving him monetary benéfits‘on the analogy.of ode

Shri A,S, Bhutani end S.C, Sharma who were his juniors,

The case of the applicant is that while he was workingas

an Assistant Gustodian of Evacuwe: Properties (Class-II post)
he was declared surplus and;mas ébéorbed in the office of

the Commissioner dFvIncama Tax (Delhi),Ministry of Finance,

He uas,appointed to a non-gazetted post and his pay was prote-
cted as ﬁersonal to him, In:thecasa of 18 others whose names
are menptioned in the aﬁplicétian the respondents protected

their pay and-théir_rank but it was not so done in the case

‘of the applicant. One AS thfani whose cass was similar

to that of applicant got orders from the Hon'ble High
Court Delhi and so elso one SE Sharma was qiven by the
Hon'ble Supreme Court in LRA No.,178/1980 the same benefits
as gihen in the case of Shéi Bhutani butéhe applibant got

no benefits, hs uas not given the proper pay and hence he

has come up with this 0.A, ‘making the brayers as mentioned

earlier, It was brought to'the notice of the Tribunal that
the applicant Shri M.L, Sharma died on 13/2/1987 and hls

L.R.s. have been brought on record,

2.  The reply by ths respondents is to the sffect that

he was holding the post in,tﬁe Ministry of Rehabilitation
aﬁ an officiating basis and there was no equivelent post for
him and he was pbsted as Ibcnme Tex Inspector, a Class=III
job, He had accepted thé post. The 17 persons whose names
ars mentianed in the appli#ation were given the pay scales
on the merits of each case@ it is also stated that -
Shri S,C, Sharma along with one B.S, Kalra and Kartar Singh
filed urit petltions No 719/71, 627/72 and 871/72 in the
Hon'ble High Court of Dalhi. The Hon'ble High Court on
disposzng of their cave% stated "It woulé appear, therefora
that the redeployment scheme was & well thought out policy

dacision of the Govmrnmenﬁ; It was a valid and enforcible

cieel/m
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scheme and-has, in fact, béen acted upon, It is not 2 matter

of conceseion but created fegal rights." In rejecting the
cese of the petitioners meritioned above the Hon'ble High

Court stated as follows:?

"In Civil Writ petition Noe.719 of 1971, 627 of 1972,
and 871 of 1972, it asppesrs, as above noticed, that though
the pstitioners were not financislly at a dis~advasntage,
having carried their pay secale with them, uhere these uwere
lower in the new posts, they were at a disadvantage by being
placed in non-gazetted posts, A genuine endeavour to find
equivalent posts had to be made in accorcance with the
Scheme, which was not done, It is stated at the bar that
these three petitlonars are still in these non~gazetted posts,
A real endeavour in terms of Scheme to try and find gazetted
Class Il posts from them was necessary and it should be mace
even now, The detriment caused to these thres petiticners
would not be completely remedied, But if they are accommocsated
in Gazetted Class 1] posts, even now, as a result of & genuihe
endeavour, they would get some relief, The Government is
directed to make this endeavour to try and find them an
equivalent posts., These writ petitions sre, therefore,
allowed to this extent but there will no order as to costs.

"The Government is dxracted te make this endeavour to try

and find them an% aquiualeht posts. These WwTit petitiongfs
are, therefore, allowaed Eﬁ this extent.but uifhout costs!,

No appeal uas‘filed against this judgament of the High

Court, Subsesquently Shri SC Sharma was posted as Income Tax
Ufflcer but he agaln moved LPA Npo.178 in the Delh1 High Court
claiming that retrospective effect should be given to his
promotion on the basis of'the earlier orcers oF-tha High
Court but. his LPA uas diséiéséd in limine by thﬁﬂﬁfvision
Bench of the Delhi High Féurt and Shri Sharma uig,Filed

an SLP against it in the Supreme Court, The case of Bhutani

j

is mentioned in detail in/the reply. As regafds SLP Filed
by Shri SC Sharma in the Supreme Court it was originally
decided to contest the SLP but the matter waes refgxamined
in consultation with the Govermment Advbcatabﬁcovernmant

gave him benefits based oh the Supreme Court Judgement,

covelsf=



3. The counter further says the case of the applicant

is not éimilar to either $,C, Bhutani's or 5,C, SharmalS
His case is nearer to the csse of one Shri R,H. Vaswani

who filed a Urit Petition in the High Court of Delhi but it
uas éismissed on grounds of latches, The case of the

applicant has to be sesn in the context of Vasuani'’s case,

4, As for his pay, @8 per records the allegstion made
that the applicant was stagnating at the stage of Rs,800/=

was not correct. The counter states as follows:

' "As regsrds his allegation about stagnating at

the stage of Rs,B800/¢ which was. the maximum of the

srstwhile pay scale of an Income Tax Inspector(i.s,Rs.425&
800) it is submitted that this is a deliberate mis-statement.
Firstly, the pay scale of the post of Income Tax Inspector
was reyised to Rs, 500=900 in 1983, with e ffect from
1.1.19680 (Annexures R«3), before his retirement, This fact
has obvicusly been dsliberadely suppressed by the pstitioner,
Secondly, according to theorders contained in the then
Department of Personnel & Administrative Reforms 0,M.Neo,
1/8/83=-CS,.111, dated ths 19th January, 1984(Annexure R=4)

the surplus employees wyho had been redeployed through the

Central (Surplus Staff) Cell were te be alloued with

effect from 1.1.1973, the revised scale of pay corresponding
to the pre-revised scale of pay allowed earlier as perspnal
to them and that thesy could also claim arrears of pay with
ef fect from 1.,1.1973. From the information available in the
Dspartmant of Revenue, office of the Commissioner of Income
Tax, Northern Region, it is observed that consequent on

the aforesaid decision of the Govarmment to allow revised
scale of pay te the reeemployed surplus employees w.&.fe
1¢1.1973, Shri M.L, Sharma did apply for refixatien of his
pry in t he revised scale of Rs,650-960 and his pay uwas
refixed wigefe 1.1.1973 and the arrears amounting to

Re, 22001.65 as a rtesult of this refixation have also been
paid to him on 16~10=1984, It is further observed that

Shri M,L, Sharma retired from Government service on
superannuation w.e.f. 31.3.1983 and the lastpay draun by
him at the time of his retirsment was Rs., 960/=+Special

pay 0fRs.55/= p.m, i.®, Rs, 1015/~ p.m., Therefare, his
allegation that he was retired at the maximum of Rs,800/=
without allowing him the revised scale of pay on the

basis of the recckmsndation of the third Pay Commission

is wrong, baseless and malafide (Annexura R-11 & 12),"

Thered is no enswer to this in the rejoinder filed by

the applicant,
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5, e = ve heard the laarnéa counsel for the L.Rs of
the applicant and the learned counsel fmr the raspmndants
- (shri Govardan for the appllcant and Shr1 Ramchandani fnr

the respondent),

6, After hearing the counséls for the parties we find that

there are certain prayers For reljefs which do not survive the

vk e »

‘death of the appllcanE) anﬁte case of Smt. Smt, Sudha Sﬁlvastava
vs. the Comptroller and Audlter General oF India (1990 -3@ ATC -
184) It was a case of premetion taken up by L/Rs of an
afflcer after his death. The Ir;bunal héd taken the vzeu.

"It falls to be examined whether despite the
demigse of the officer the aforesaid exercise
contained in the instructions is to be had,

When it cannet be disputed thet the right to

be comsidered for promotion is purely personal

to civil servsnt, it sannot also be disputed

that aqually personal is’' the entitlement to be
promoted and the right for enforcement of the
promotion where he is found suitable on such
consideration, As such, if after the consideration
for promotion, and before the actual grant of o
promotion, he dies, nething survives, albeit

the outcome of the ccnsideratien being in his
favour,"

~

7. In this case, the applicgn@ has filed the cace, snd

he died after filing of the case but the principle will apply.

8, Ve find no discriminatiob has been established as
‘between his case and Shri Bhﬁ?ani'é case and Shérma's,
Though in the'rajaiﬁder, fil?d by the applicant, he has
sought to establish the'diffé?encehbetueen Vasuani's céae
-and his, the abplicant anly r;iteratgs_that his case is
simiiar to that of Shri Bhuta;i's and S,C, Sharma’s.'
According to him there are nailatches. He states élsa'that
~he accepted the post oFIncem; Tax Inspector under

protest, while Vaswani did not do so. However, we find ,@utw .

N . : .‘.6/.
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apar£ from latches and delayed representations,

there is nothing, to give him the benefit of extension
of judgements in Bhutani'’s case or S.C, Sharma’s

case and no discrimination has been established,

In the circumstances we find no merit in the 0.4,
filed by the applicant {now deceased and represented

by L/Rs,) and dismiss the same with no order as to

costs.
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{ PoS. HABEEB MOHAMED ) - ( RAM PAL SINGH ;

Member (A) - Vice=Chairman (3



