IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI
O.A. No. 527 1986
T X No,
DATE OF DECISION_ 22, 1.87
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| * Shri G.D. Gupta . __Advocate for the Petitioner(s)
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Mrs.Raj Kumari Chopra Advocate for the Respondent(s)
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L
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The Hon’ble Mr. H. P. BAGCHI, JUNICIAL MEMBER

1. Whether Reporters of local papers may be allowed to see the J udgement ? Y,
2. To be referred to the Reporter or not AT

3. Whether their Lordships wish to see the fair copy of the Judgement ? v .
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" De Se Chauhan e o Petitioner
Vs A
Union of India o« o Respondent
Sh. G.D. Gupta . . Counsel for petitioner

Mrs.Raj Kumari Chapra e o Counsel for Respondent

CORAM

The Hon'ble Mr, S. P. MUKERJI, ANMINISTRATIVE MEMBER
The Hon'nle Mr. H.. P. BAGCHI, JUDICIAL MEMBER

(Judgment delivered by Shri S. P. Mukerji,
: Administrative Member X L. lH’QaJILL.

Tl Mo

The petitioner Shri N.S.Chauhan, who was
udrking as Nirector, Small Indﬁstries Service
Institufe (s151), Okhla under the nNepartment of
Indusﬁrial Development, Government of India,l
moved the Tribunal uﬁder section 19 of the
Administrat;ve Tribunals Act, 1985 6faying that

the impugned order of his transfer dated 8.7.86

’ transfetring him érqm 5151, New NDelhi to Process-

cum-Product Development Centre(PPDC),:Meerut may
be qﬁashed and that the peﬂitioner should not be
transferred at the fag-end of his service., The

brief facts of the case can be summarised as follous.
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tantamount to depaisbe him of his status of
A
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The petitioner is a confirmed Deputy Director in the
Ministry of Induatrial Nevelapment and was officiating
as Nirector in the SISI, 0Okhla, New Delhi. He is to

retireé on 28.2.89 on superannuation, There is no

dispute about the fact that the-petitioner is a

full-fledged Government servant.,Twnepartment of
Industrial Nevelopment in the Government of India has
set up the PPNC at Meerut under the administrative
controgl of Small Industries nNevelopment Jrganisation

as a Registered baody fully ouwned and administered

Dy the Government of India and registered under

the Registration of Societies Act. 0On the retirement
of the NDirector of the PPDC the petitioner was
transferred to the PPNC by the impugnsed order along
with his post of Nirector which he was holding in dha
5151, The main contention of the petitioner is thét
sincé he is a Government servant his transfer to a
registered society along with his post will be

Lidov Luing
Government servant and is against Article 309 of
the Constitutibﬁ of India. The respondents on the

(4e PPDC) -

other hand have stated that the Eenmtrea being for aﬁ
intents and purposes an grganisation of Lhe -
Covernment, the petitioner will bs given all the
facilities of a Government servant, It may be noted

that apart from the blanél order of transfer no terms

and conditions of transfer of the petitioner haye so

. Hi
far been issued by the respandents, '
2. WJe have heard the arguments of the learned
counsel for both the parties and gone through the :
documents carefully. The reply aof the respondents
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in the counter affidavit is ambivalent insofar as
the protection of the status of the Aphlicant as a
Government servant is concerned. Though it is
admitted that the PPNC is a Registered Society fully
owned and controlled by the GovernmentAof India, the
learned counsel for Résponaents c&uld not ine any‘
uhdertaking even after cansulting the respondents
that the petitioner. would continue to enjoy the
status of a Central Bovérnmeht employee even after
his'transfei to the society, This creates a valid
apprehension in the mind of the petitigner that he
will-lose his status as Government employee and will
become an employee aof fhe_Registeréd Society., There
is considerable validity in his appreﬁenéiun. It is
also admitted that his consent had not been taken for
being transferred to the PPNC. The contention af
the respondents that under the p:oviso‘to Clause(a)
of FR 110 consent of the Governmentiservant for

transfer tes such a body is not necessary, cannot be

accepted by us so long as the respondents do not

categorically state that the Applicant‘'s transfer
to the PPNC will be in:the torm of a deputation with

his lien remaining intact in the SISI.

K After going through the provisions of

FRs 110 éﬁd-113 we are satisfied that the concept
of transfer contemplatéd in FR 110 covers only
tembarary transfer on deputatibn and not permanent
transfer alonguwith lien, FR 113 clearly states
that "a Government servaﬁt transferred to foreign

service shall remain in the cadre or cadres in
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which he was 1ncluded in a substantive or
chlclatlng capa01ty 1mﬂedlatel/ before his-
transfer . . . ,". Acoordingly, the sroviso to
CFR 110 (a) laying down that prior consént of the
.Bovernment sercant to foreign service is nat
'necessary applies cnly when thc transFer is on
deputaulcn and the lntarests and status of the

.Government scrvant ln the parent cadre both in

a subatantlve,and cFFlCLatlng capacity remain

~protected and intact.‘

. I3

4, Further, ;on transfer to foreign serv1ce
éhe borrcu1ng organlsatlcn has' to pay leave salary/
PenSLDn, C.P. F. ‘contributions to the lending

Department of the Governmént., IFf the transfer had o :

'~ been-on a permanent basis, the question af paymznt

cf'sucﬁ contributions uocld not have been laigd.

doun in FR 110, It is also laid dbwn in Government .

of India's Order belou FR 111 that the terms and
CDndltanS of transfer tc foreign service are to ce
sattlad well in advance: so that the recovery of
fcre;gn service contribqtions in time is Facilitated.

5. In the instant case since the cunsent of

the petltlcner had not been taken befcre his transfer

“ta the PPDL, under aforesaid- DLOVlSD tc FR 110, it

has tc be prESJmad that the transfer must be ogn a

.tempcrary deputatlon Basis and accordingly the

term: and’ COﬂdlthﬁS of deputatlon including the

conditions of. recovery of leave salary and

' pensianary ccntrlbutlons had to be sattled,bcfcre

Ehe petitioner can be cbligad to comply with the

.order of transfer, As a Govérnmant_seruant he has
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>got the status of a Goyernmént employee as also

the prﬁtection available to him under Artidle 311

of thelconstitﬁtidn of Indié'uhich may not be

vavailable to him if he is transferred lapk, stock

énd barrel albnguitﬁ\his_permanenb post ﬁo a

| - . Registered Society albeit ouwned and controlled by

’ | fhe Government of India., UWhen he is retifing within.
less than 2% years; unless the terms of his trans fer
an députation including‘payment of leave sala;y and
pensionary contribution by the PPNC are settled in.

.+ i : © advance, he is justified in apprehending that his

pension and leave salary may be adversely affected

and delayed. He will also lose the rights that he

. e L
has acquired as a Government servant by being

transferred along with his lien in Government service,

6. We make it clear that we havé no objectian

at all insofar as the transfer aof the petitioner to

Meerut is concerned so long as it is- in anérdance‘
with the prescribéd rules and so iong as‘there ils no
assault on his status and rights as a Government
servant and so long as his lien on the post which

he has been holding in the 5ISI is kept intact.
Since these elementary pre-requigites Have not besn
satisfactarily proﬁidéd For:in the impugned order .
of petitioner'é unil&ﬁeral'transfer to a Régistéred
Suciety»aldﬁé with his post, u; have to quash the
impugned order insofar as the petitioner is-concérnéd,
being bad in law and against the FRs quoted above.

The Application is, therefore, allowed and the
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- impugned order is quashed in relation to the ¢ nlai

Applicant, with the direction that the respondents

.are at liberty to transfer the Applicant to the

PPNC only tempaﬁarily on deputation basis after
settling the terms and conditions well in advance,
His status as a confirmed Neputy Director and

offigiating NDirector in the parent cadre will have

to be protected along with such promotions and

rights ahd\bene?its which would haﬁe accrued to
him in his parent cadre as iF'he(remains in the
bafant cadre. - He will bBe considered to be on
dehutatibn on foreign servicekfpom the‘Government
and, entitled to all the Facilities and rights‘and

(N4
benefits admissible to him under the FRs and other

 service Rules. The applicant will continue to work

as a Government servant in his parent cadre till

such time his teﬁporary transfer to PPNC on the
ébove lines materialises in accordance uith'lau.

It is, houwsver, made clear that the respondents_uili
be at'liberﬁy'to trans fer him as a Government servant
to any.organisationvor department bF Government to
which he is liable to be-ﬂransferfea in the public
interest in accordance with service rules without
prejudice to his rights to seek redressal in
accordance with kéﬁ;iiThé:épplibstiqh is allbued

on the abave lines, There will be no order as to

(H. P. BA ‘ ‘ (s.P., MUKERJII)
JUNICIAL MEMEER , ADMINISTRATIVE MEMBER




