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IN THE CENTRAL ADMINISTRATIVE | TRIBUNAL

PRINCIPAL BENCH, NEW DELHL

O.A. "No. 463/86 &

0.A. No. 525/86

Dr. Sudhir K. Kapoor B o | ‘ Appl’icant»- |
Shri G.D. - Bhandari, coungel. for the applicant.

"Vs. |
Union of India and another o : : " Respondents /J‘

Shri M.L. Verma, counsel for Respondent Nos. 1 and 2

Shri G.D. —Gupta, counsel for Reépondent’ No. 3

CORAM
Hon'ble Shri Justice Ram Pél Singh, Vice-Chairman (J).

- Hon'ble Shri LP. Gupta, Member (A}

—\‘“\
3 6-;\,,\1 LS 1 ro fr ::.'-,

(Judgment of the Bench delivered by Hon'ble

© Shri I.P.‘: Gupta, Member (A)

JUDGMENT" S
The two app[ications filed by the applicant uls 19 of the

Administrative Tnbunls Act of 1985 are bemg dealt with together

as the issues are similar. The applicant was appointed as GDMO

11 CKS, on the recommendation of the UPSC in'l'980, in LNJP Hospi-
tal, New Delhi. On“8,2.86, Union Public Se_rvice Commissio_n adver-
tised the post of Asstt. Professor of. Orthopaedic Surgery, Jip”ér
Pondicherry and also on 26.4.86 for the post of Asstt. Prof. under

the Ministry of Health The applicant submitted his applications

‘but was not ‘called for interview. The learned counsel for the appli-

cant argued that-




(l)' LNJP Hospital is an Associate Hospital -of MAM College,
Delhi. : ' )

(2) -The' applicant -had teaching experience of 4-1/2 years.
The certi:fi'caté-aissue'd by the Head of the Depart ment
of .Orthopaedic ‘Surgery ,MAM..'College and Associate LNJP

: ~:Hospital, N_e_w' Delhi, is .at .flag 'D' .It said that during
hls tenure as Mediczi Officer in Orthopaedic Deptt.}, Dr.
* Sudhir K.. Kapoor (the .applicant) has been actively .tak‘jng
part. in - all the professional-and academic prbg_rammes of

"~ the "Department. . .- He had been teiaching to undergraduate
:§'fudent.s .and tnd taken -active participation in the teaching
-v'of.v»'p_c;stgraduates like .a Sr ,Resident/Registrar for 4-1/2

Co _v.ears-..' ~-Another: b~certif;icate issued by the Head _Qf the

\ ol - Deptt: Orthopaedic :Surge'ry- said, he (the applicant) has‘»

bjéen_ teaching the. undergraduates and has taken active

participation in . teaching programme for postgraduates

- Thus, he has teaching «-eXperience {as M.S.)‘ of 3—_1/'2A years
a-ftér.‘ postgraduatio'n~iﬁll,_c_-dat_e.' This period of his working
is ‘equivalent to- that of.a Registfar/Sr. Resident —for count-
ing'teaching experience. . | |

3) Tl;xe applicant ..was.. appointed as Asstt. Professor of

Orth_o Surgery, MAM :Co_lvlleg,e_, New Delhi, on ad hoc vbasis

N

by letter dated 10.2.86 of Ministry of Health on the basx*

-

of the same teching experience. |

(4)' flj_wo cht.c__)’rs,, Dr .Jaspf‘ql Singh Dal‘i " GDMO II,. and
' Dr. 'H. Hira GDMO [, were interviewed by Union Public
Service C:o:m.mission -and they were similarly situated -

o e _ e one. was interviewed for Anaesthesiology Deptt. and the

~

_ .other _.forr M_e.:‘_dicine.‘Dep_tt. The applicant was also called
_f__c-)'rﬁ__in_t_ervivgw.-ir:_l, .s,_(-f:y:lec‘tionxs prior to 1986 and in fact waé
s_elgactgd m 1989 )
___:1(5) .The‘ Recrgi_tment Ru]es '_provide for at least 3 years
tea;hing”_gxpe::riegce inthe speciality of Ortho Surgery: as

L'e_c.tur',er;/Tu't:or/Demonstratpr[Registrar/S'r. Resident, after

the requisite post .graduate qualificati'ons As M.S. and




like a Sr. Resideht/Registrar,;,-t,he_'apblicé_nt had the requisité _

% geaching experience.:: He “qtioted in this connection ‘the -

case ‘of .Dr. Asim:Kumar Bose vs U.OL (AIR 1983 SC

©.509) .-where. ‘the “Supreme‘Court had held that the word -

¥ag' ‘in the: collocation of :-{t'he' ‘words 'used- 'at least 3 years

- experience. . as - ‘Lecturer/ Tutor/Demonstrator/Registrar/Sr.

" Resident -in» Rule"8. (2.A) ‘as -also in para iii) of UPSC

* #dvertisement must be .taken; to mean in the capacity
- oft and Ministry of: Healt;h .18 - wrong in assuming that the
~word?"!as‘ mékes‘_‘:tfhe":holdin'g vof a pést in .a cadre a :co.ndi—
“tion’ precedent "to .-the tapp‘oi’n,fment ‘of a Professor or anb
-"_Asé'ociat'e; Professor.." . lq _the- Black's legal dictionary, word
" 'as' as given: s 'like', ‘similar tb', 'of the same kind,
- 'in :the: same manner'.-‘ N -Ox,fo‘rd 'Dictionary. defines 'as
as 'the same 'as in character, .capacity, role of'. The
“‘applicant, - therefore,” has the required teaching exﬁérience.

»The::;.applican‘t?-.--has, .tﬁherefor'_e-,: pra)lred- for";he relief that
.,.the'fesponde‘ntsxbgA:dire‘cte:d to treat the applicant eligible
for appointment - as - A‘sstt.,;.' -vProfeisso'r, Ortho Surgery as
: ~-'-'a'dv.ertis'ed én 8.2.1986. - |
T‘ﬁ'e ;léarned _6ounSe>l‘ for the"'r"ésponden_ts argued that:

"(.I') The ép:p'li’c:antVWas found A"injeligible for interview.

(2) "' The “certificate of tééching' experience has been issued

by “the Head  of the Deptt. to the effect that his teaching

e"x‘p'e}i'ié'ngééw was ' -ésrT"i"GIjMO"‘“‘II-' or as M.S. and thi? was
"eq:uiv.al'ént'"?t""c"f%‘itﬁa't‘ of “a Registrér/_Sr. Reéident. What
‘_ was 're_:c'iﬁir"éd" ‘Wwas t’éé'cmngi experience as Registrar and
st R'és"i'dént:f There are 4 "'di:'ffe_:rent cadreé, CDMO, Pu‘blic
" Heéith," "f“:e""échi;rlg'f‘-éﬁd”Nén—te‘aching and teaching experience

in teaching cadié was needéd’

(3} The candidaturé of ‘Dr.'Dali was still provisional and’

' Dr. Hira ”(':S'.C)."sé'p}pliéafi”o’n::{“'was réjectéd earlier but he

"was later called for interview.




. approval of the Delhi University and presumably wi?

.(4): The foll"pwjﬁgw extracts may be quo-ted frdm' the case of Dr. Asim
. Ku_mar E@e \vr_efe'rrled to earlier: - o

"_We find “iﬂt“‘ Kather dif.fic'_ulit; tO support the impugned éction

of the Govermmefit of 'Ir;dia in the Health Ministry in

- holding that the teaching eipérience gained by the appellant

as _Radiologist—cum—'Associate Professor of Radiology (ex-

. officio) with effect from October 9, 1964 cannot be taken

into consideration. The view taken by the Health
Ministry appears to proceed, on a misconstruction of Rule

8'(2A).a_r_1d paragraph 3 of ‘An'nexure I to the Second Schedule,

-~ As adlready stated, the word 'as‘ in these provisions must,

1n the context in' which it éppears, be interpreted to mean
"in the capacity‘ of“.. The Miniétry of Health cannot b_'i
heard to say that the appella.‘ntha.s not acquired the status
of an Associate Profe_ssor. of Rédjology' with effect ffom

October 9, 1964, particularly when the Central Government

have been utilising his services as such for teaching the

. post-graduate and under-graduate students of the Maulana

Azam Medical College for the M.D., M.S, D.M.R.T. “and

M.B.B.S courses of studies for the last 17 years. The

‘arrangement was continued for these = years with the

t'he) tacit sanction 'of the Medical Council of India. >Ir1-

. our -opinion, the provisions contained in Rule 8(2A) and

paragraph 3 of A;lnexure.l to the Second Schedule must
be interpreted in a‘broa(i. and Hberal sense as it would
otherwisev'w.or-k -'great injustice to persons in Specialists
Grade lI(llike the ;clAppellant‘ who, while holding a non-clinical

.pos_t in a teaching hospital like the Irwin Hospital, has

‘ b':ee_r,l ‘actually teaching the students of the Maulana Azad

Medical C}ollAege to wﬁich it is affiliated The contention
-tlhat the. bos\ition Which fhé appeli.aﬁt enjoyé as Radiologisf—
cum-Associate llgrofe‘asor of Radioiogy (ex-officio) in the
Irwin Hospitall is similarA to that of Honor.ary Prqfessor

or Associate Professor in the Willingdon Hospital or the

cEx

O




«,

-

llant as such. does not give him a right to hold the post-

of. Associate Professor of Radlology, cannot prevail. There
is"no order placed before us of the Presxdent of India
dlrectlng that'conf‘ erral of honorary teachmg designations
‘“"on Spemahsts in the Wﬂllngdon Hospltal and ‘the - Safdarjung
. Hospltal would not enntle ‘such Spec1ahsts to claim seniority
or ehglblhty for promoti'on.' ‘Even if it were so, that
would hardlv make any. cﬁfference The submission over-
' 1ooks the dlstlnctlon between a teachmg and a non-teaching
hOSplt al:" ‘ |
(5')- DR. Asir.n:"BoseA the' lear'ned 'eoansel for the 'respondents
argued, had acqulred the requlsn:e teachmg experience of an
Assocrate professor as well. as acqulred hlgher academic quali-
fication He was granted recognition as an Asstt. Professor
for teachmg post graduate and under—graduate students Even
whlle he was workmg as Radlologlst the ex-officio status
~of Asstt. Prof. was given to hlrn. Therefore, his case is
differé"t and‘.the applicant cannot‘take shelter under the judg-
tmentl 1n that case.
(6)l- As far back as 16379 the Dean of M.A.M. College had
‘iss'aed mstructlons that certificates of teaching .experience

should be issued by him alone, under his signature.

3. Analysmg the facts and 1ssues in the case, it is observed that

' ‘the teachmg experlence required was clearly as Sr. Re51dent/Reglstrar

etc. Even Dr. Ajay Kumar, intervener, who was appomted in pur-

“suance of 1986 advertisement was asked whether he was actually

asmgned teachmg dutles ‘while workmg ‘as Sr. Resident .in the Hospital.

The teachlng cadre is a separate cadre. The Dean had clearly spelt

'out in his ietter "of- 16.3.79 that certificates of teaching experience
~ should be issu'ed'.' under the signature of the Dean himself. In Ram

’Manohar Lohla Hospltal w‘hic'h is' a teaching Hospital, there Is no

~

’Dean and, therefore it is " a'not'h‘er': matter that the certificate of.
MS (Medlcal Suptd.) could be treated as valid The case of Dr

.A51m Bose is not on a]l fours W1th that of the applicant. There

Dr. Bose had the des1gnat10n of ex-officio Asstt. Professor. Besides,




he had:a rich teaching experience:: The: éppli‘éan’tz did not have teach-
ing ex-p(_ei‘.iénce‘ even in''the capacity”of *'Sr: R'esident/Registrér' not:
to 'sp:e‘ak of s'as Sr.- Residerit/Registrar': <The certificate of tea&ﬁng
exper_ienCe'.wa's_-is{suedl-'bya’;the:'-.*H.ead"bf thé” Deptt. and not the Dean -

vyho was auth’o'ris'edv‘.'to. give ‘certificate. ‘Sporadic teaching by‘taking

a class'.off -and on .as .GDMO. would tiot  constitute’ teaching experience

as required. -

4.- However, the. '-factsf-ﬂreméi_ﬁi“-zthatﬁ the advertisement did have
a clause for Telaxation of.: qudl.i?’@ﬁc’a‘tibns"r‘fa_tf? the discretion of the
Commission - -.'Qualification"" . in€luded- 'teaching - experience'. The
applicant - was a -candidate ~on : earlier - oc‘cavsidns;:f—»for the éame post.
On one:-occasion,-he ‘was interviewed on recon51deratlon of his applica-
tion on the basis -of certificate from the Head of the Deptt The
‘» : - applicant was .appointed ‘on"ad hoc basis as-Asstt.” Professor by letter
dated :10:2.86. . There- has ibeen- not much of consistency in the past
in treating: the: te‘aching.fexperience'- as’ Sr. Resident/Registrar etc.
only as-valid-.for.the post: of Asstt. Professor. Dr. Hira was called
for interview:on:-the basis “of - experience ‘of-:certificate from Medjc_a}-

,,/—-"-*\ .

i e pteativ, :.-"jSuptd. ENJP Hospxtal (as opp’o_sed:.to‘f-'c'ei"tificatéff from Dean). -The

apphcant ‘has alsd::been- selected at a later :interview, perhaps 1989

{
.

as» ‘hentioned : :by . the learned counsel for. the: applicant. In view of

o B » . ".a‘.\' i - .
5 el j_aff,:%ese .factors;--it would: .only - be just: and’ proper that the applicant
"t:/ is interviewed by the Union Publlic -Service: Commission, by treating

him ehglble -against: the advertxsements issued "on' 82.86 and 26.4.86
and in+ case - ‘he isr selected, - he ma} be regularly appomted from a
.date when:_rD:..;‘...Aja»‘y*" Kumar " was ~appointed. © If -he has been working
continuously.’ifr.dm‘198.6 as Asstt. -Prof. f_on*-.adt'hoc basis, the question
of any - payment. as arrearss of pay. would: not :arise. Even if' he has
not been.so :working; - no:arrears: of pay ‘need -be paid and his pay
. - “f Selecln b, uPSc n T binic 4 PE-adierhoumnl:

in the postofAsstt Professor be : fixed rnotionally on the date of

regular :appointment; taking intotaccount ‘the’ period between - the

date of :éppoi»nt:ment-uqf'a Dr.. Ajay: Kumar-<and the ddte of actual regular

apboint-rhent-: -of - the applicant into ?‘:*reck'oni'-n‘g“;.ii-‘.f"-;'é_l'rhe applicant should




not replace or displace the regularly appomted mcumbent Dr. A}ay>. a

Kumar and rf necessary a supernumary post may be created to -acco-

mmodate hlm in the event of his selectlon by the Umon Pubhc Service

vCommlssmn. ~ 'The U.PS.C.. after 1nterv1ew1ng the- appllcantShomd

| ~71ndlcate the ment list between the apphcant and Dr Ajay Kumarf

1n the event the apphcant is selected on the basns of 1986 advertise- X

ment for purposes of inter se semonty.

Thxs case - should not be

a precedent in future more so when the respondents have now clanfled'

beyond doubt that teachmg expenence only as- Reglstrar/Sr Re51dent/ -

L ect urer/ Tut or/ Demonstrator would be relevant

5. The appllcatlons ‘are dlsposed of w1th the directions as.

“in ‘the preceding paragraph. There is no order as t_o costs.
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